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•  Kennersley  Castle.  1*1] 

Febniary  28, 1833. 

The  owner  having  abandoned,  a  sabstitnted  master  (whether  appointed  by  the  underwriter'i 
agent,  or  bj  the  owner's  agent,  or  bj  both,  not  appearing,)  gives  a  bottomry  bond  to  a 
holder  of  a  collateral  security.  Bond  sastained.  ^  Q^(Bre.  Whether  if  a  substitiited  mas- 
ter were  appointed  by  underwriters  alone,  he  can  give  such  a  bond? 

Coats  agftinst  the  assignee  of  the  owner  (who  intervened)  not  given. 

This  vessel,  very  shortly  after  she  had  sailed  from  Nova  Scotia,  on 
her  homeward  voyage,  in  September,  1830,  met  with  an  accident, 
and  pnt  into  Picton.  Grewcock,  the  master,  thereupon  assigned 
over  the  vessel  and  cargo  to,  or  at  least  put  them  under  the  care  of, 
Mr.  Smith,  a  merchant  of  that  island,  and  came  to  England.  The 
owner  having  given  notice  to  the  underwriters  of  abandonment,  as 
for  a  total  loss,  they  authorized  Mr.  Loarey,  of  Newcastle-upon-Tyne, 
to  act  for  them  ;  upon  which  he,  early  in  1831,  sent  out  Henzell,  as 
agent  to  superintend  the  repairs,  and  to  fit  the  vessel  for  the  comple- 
tion of  her  voyage.  Henzell  communicated,  on  his  arrival,  with  Mr. 
Smith  ;  and  they  made  themselves  responsible  for  the  repairs.  Mr. 
Smith  alone  advanced  the  funds.  A  new  master.  Herring,  was 
appointed,  and  in  a  bottomry  bond  (executed  by  him  to  Mr.  Smith) 
there  was  a  recital  that  he  was  appointed  by  Mr.  Loarey,  [through 
Henzell]  acting  on  the  part  of  the  underwriters.  The  accounts  for 
the  repairs  were  made  out  "  for  the  ship  or  underwriters." 
The  •  bond  was  in  the  sum  of  2,330/.  13^.,  with  interest  at    [  *  2  ] 


^  [As  to  the  authority  of  substituted  masters  to  give  bottomry  bonds,  see  The  Rubi- 
con, 8  Hagg.  Ad.  B.  9;  The  Alexander,  1  Dod.  278;  The  Zodiac,  1  Hagg.  Ad.  R. 
S20 ;  Walden  v.  Chamberlin,  8  Wash.  C.  C.  R.  290 ;  The  Tartar,  1  Hagg.  Ad.  R.  1.] 
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five  per  cent.  The  validity  of  the  bond  being  disputed,  a  de- 
cree was  taken  out  against  the  ship,  cargo,  and  freight.  After  an 
'appearance  had  been  given  on  the  part  of  the  owner  of  the  ship,  he 
became  a  bankrupt,  when  his  assignee  intervened.  There  was  no 
appearance  for  the  owner  of  the  cargo. 
t 
Addams,  for  the  bondholder.  At  the  time  this  bond  was  granted, 
the  ship  may  be  said  to  have  belonged  to  no  one :  it  was  the  sub- 
ject of  a  legal  question  —  whether  the  property  of  underwriters  or 
owners  —  dependent  upon  the  character  of  the  loss.  Allan  v.  Sm- 
grue.^  As  against  the  owners  the  bond  is  clearly  good.  The  Alex- 
ander.^ The  accounts  are  made  out  in  the  alternative,  in  case  the 
underwriters  should  be  saddled  with  the  possession.  The  cargo 
arrived  safe  and  has  been  delivered. 

Dodson^  for  the  assignee  of  the  owner.  The  money  was  advanced 
on  personal  credit.  No  bottomry  bond  is  good  when  the  master  can 
borrow  money  in  any  other  way ;  and  in  this  case  the  master  was  so 
appointed  as  not  to  qualify  him  to  give  such  a  bond. 

Sir  Christopher  Robinson.     This  is  a  case  of  a  bottomry  bond 

under  particular  circumstances.     It  is  objected,  that  the  money  was 

not  lent  on  the  security  of  the  ship,  but  on  the  personal 

[  •  3  ]  credit  of  the  underwriters  ;  and  it  'is  also  objected,  that  the 
repairs  were  not  done  under  the  direction  nor  by  order  of 
the  master,  and  that  he  was  not  competent  to  give  the  bond.  There 
is  no  objection,  as  I  understand,  to  the  fairness  of  the  accounts. 

The  vessel,  belonging  to  Mr.  Temperley  of  Newcastle,  was 
freighted  in  Ireland  to  bring  to  that  country  a  cargo  of  timber  from 
Nova  Scotia ;  she  proceeded  accordingly,  and  having  sailed  on  her 
homeward  voyage  on  the  30th  of  September,  1830,  struck  on  a  rock 
almost  at  the  mouth  of  the  harbor,  and  put  back  water-logged.  Sur- 
veys were  taken,  on  which  it  was  advised  that  the  vessel  was  repair- 
able, but  as  the  repairs  could  not  be  done  so  as  to  enable  her  to  sail 
in  that  autumn,  before  the  ice  closed  in,  it  was  thought  proper  that 
she  should  remain  in  dock  without  unlivering  the  cargo,  and  wait  for 
instructions  from  the  owner.  The  vessel  was  at  first  pl^iced  under 
the  care  of  a  Mr.  Mortimer,  but  was  removed  by  the  master  from  him 
to  Mr.  Smith,  the  bondholder,  who  advanced  money  to  the  master, 
in  order  to  repay  Mr.  Mortimer's  disbursements.     In  October,  1830, 


1  8  B.  &  C.  561.  «  1  Dod,  278. 


J  V. 


HIGH   COURT   OF   ADMIRALTY. 


The  Kennersley  Castle.    3  Hagg. 


the  master  came  to  England,  meaning,  it  is  said,  to  return  and  take 
charge  of  the  vessel,  after  he  had  consulted  her  owner  as  to  the 
repairs ;  but  we  hear  nothing  more  of  him  ;  nor  of  the  owner,  except 
as  I  shall  presently  mention.     The  master  had  previously  assigned 
the  ship  and  cargo  to  Smith,  in  some  form  as  a  security  for  money 
be  had  advanced,  and  had  drawn  a  bill  on  her  owner  for  the  amount, 
but  that  makes  no  part  of  the  present  demand.     The  next  material 
fact  is,  that  Mr.  Temperley,  the  owner,  on  receiving  advices 
of  the  accident,  gave  notice  to  •  the  underwriters  of  aban-    [  *  4  ] 
donment  of  the  ship  as  for  a  total  loss;  and  on  that  ques- 
tion, involving  the  extent  of  the  damage,  whether  amounting  to  a 
moiety  of  the  value  or  not,  there  has  been  a  long  litigation  with  the 
underwriters,  which  is  said  not  tx)  be  yet  finally  terminated. 

In  the  spring  of  1831,  Mr.  Loarey,  the  underwriter's  agent,  gave 
directions  to  Henzell,  the  master  of  one  of  his  own  ships  going  to 
Nova  Scotia,  respecting  this  vessel  and  her  repairs ;  and  on  his  arri- 
val there,  a  contract  was  made  for  the  repairs  on  the  15th  of  June, 
by  Smith  and  by  Henzell,  binding  themselves  as  answerable  to  the 
shipwright  for  the  amount  The  repairs  were  completed  during  the 
summer,  and  the  ship,  having  taken  her  former  cargo  on  board,  sailed 
in  October,  1831.  The  bond  bears  date  on  the  7th  of  that  month, 
and  was  given  for  the  amount  of  the  repairs  and  for  other  charges 
by  Herring,  the  substituted  master;  and  it  recites  that  he  was  ap- 
pointed master  by  Loarey,  as  agent  to  the  underwriters.  The  act  on 
petition  alleges  that  he  was  appointed  by  Smith,  or  by  Henzell, 
under  directions  from  Loarey,  while  Mr.  Loarey  swears  that  the 
appointment  was  made  by  Smith,  acting  in  virtue  of  the  assignment 
of  the  ship  and  cargo  to  him  by  the  former  master.  He  swears  also 
that  Herring  was  appointed  before  the  principal  repairs  were  done ; 
and  that  the  money  was  advanced  not  on  his  credit  but  on  a  reliance 
on  a  bottomry  bond,  which  was  always  in  contemplation,  fie  does 
not  specify  the  grounds  of  his  knowledge  or  belief  of  these  facts,  but 
it  may  be  assumed  that  they  were  agreeable  to  his  instructions. 
This  is  all  the  court  knows  of  the  precise  authority  under 
•which  this  bond  was  given,  and  it  is  reasonable  to  interpret  [  *  5  ] 
the  transaction  according  to  the  situation  and  interests  of 
the  several  parties.  Smith  had  become  agent,  in  some  sense,  for  the 
owner ;  the  former  master  had  so  appointed  him ;  at  least,  he 
described  him  as  "our  agent,"  in  a  letter  to  the  owner;  and  the 
assignment. or  delivery  of  the  vessel  and  cargo  to  him  must  be  taken 
to  have  produced  that  effect ;  and  if  any  thing  is  to  be  inferred  from 
the  conduct  of  the  owner,  it  might  be  presumed,  living  as  he  did,  in . 
the  same  neighborhood,  and  with  opportunities  of  communication 
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with  Loarey,  that  he  would  concur  in  any  thing  that  was  proper  to 
be  done  for  the  interest  of  those  eventually  to  be  charged  with  the 
ownership  of  the  vessel  and  the  proceeds  of  the  adventure ;  and  as 
to  Smith,  that  the  owner  had  adopted  him  as  agent  either  expressly 
or  virtually  by  his  silence.  If,  then,  Smith  was  in  aay  form  consti- 
tuted agent,  it  would  be  unjust  to  divest  him  of  that  character  con- 
structively, and  to  suppose  that  he  would  be  willing  to  relinquish  his  " 
hold  on  the  vessel  for  any  thing  that  might  be  required  to  be  done  in 
the  way  of  repairs,  and,  for  the  repayment  of  his  disbursements,  to 
rely  entirely  on  the  credit  of  Loarey  or  any  other  individual  in  a  dis- 
tant part  of  the  world,  and  with  whom  it  does  not  appear  that  he 
had  any  acquaintance  or  any  previous  transactions  of  business.  So 
far,  also,  as  Loarey  was  concerned,  he  may  be  supposed  to  have  con- 
templated bottomry ;  for  why  should  he  wish  to  take  more  responsi*- 
bility  on  himself  than  was  necessary  ?  And  if  he  offered  any  colla- 
teral security  against  possible  contingencies,  which  is  the 
[  *  6  ]  utmost  that  is  to  be  *  infened  from  the  evidence,  I  do  not 
see  that  such  an  offer,  in  a  case  so  beset  with  difficulties, 
would  essentially  change  the  character  of  the  transaction. 

It  is  proper  to  notice  here  the  relation  in  which  Mr.  Loarey  stood 
to  the  property.  He  was  an  underwriter,  and  the  agent  for  the 
underwriters  of  this  vessel,  who  had  received  notice  of  abandonment 
I  will  not  undertake  to  say  precisely  what  is  the  abstract  title  of  own- 
ership in  such  a  case,  and  during  litigation  ;  but,  even  during  litiga- 
tion, it  can  hardly  be  supposed  that  the  right  to  originate  measures 
for  the  eventual  preservation  of  the  property  can  rest  in  abeyance ; 
and  if  the  owner  will  not  exercise  it,  where  can  it  be  transferred  so 
naturally  as  to  the  underwriters  ?  The  beneficial  interest  devolves 
upon  them  on  payment  of  the  loss.^  They  have,  then,  all  the  inte- 
rests of  ownership;  they  are  interested  in  the  keeping  down  of 
charges,  and  in  doing  for  the  best  every  thing  for  the  preservation  of 
the  property.  No  one  could  have  a  more  equitable  right  to  interfere, 
or  have  stood  more  free  than  the  underwriters  from  all  suspicion  of 
interfering  to  the  prejudice  of  any  party ;  and  the  result  confirms  this 
mode  of  reasoning ;  for  the  ship  is  brought  home,  and  the  freight 
earned  for  the  benefit  of  the  owner  and  his  estate.  On  this  view  of 
the  acts  done  by  the  several  parties,  and  the  rights  and  interests 
attaching  to  them,  (taking  the  direction  of  the  repairs  and  the 
appointment  of  the  master  to  have  originated  formally  and  legally 
with  Smith,  as  I  think  I  am  bound  to  do,  though  mixed  up  with 


^  See  Park  on  Insnrance,  c.  6,  7th  ed. 
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instructions  coming  from  the  underwriters,  and  even  perhaps 

•  with  some  contingent  engagement  on  their  part  for  secur-   [  *  7  ] 
ity,)  how  does  the  case  stand  with  reference  to  authorities  ? 

It  has  been  always  held,  as  far  as  I  can  trace  the  law,  that  bottomry 
bonds  may  be  given  by  masters  substituted  and  appointed  abroad, 
and  by  masters  by  succession,  such  a  master  being  the  hceres  neces- 
sariuSy  as  he  is  called.  Again,  bottomry  bonds  are  the  creature  of 
'necessity  and  distress,  and  may  be  expected,  therefore,  to  assume 
different  shapes,  which  cannot  be  limited  except  by  the  condition  of 
a  faithful  and  beneficial  discharge  of  the  authority  exercised  in  grant- 
ing them,  as  being  necessary  for  the  preservation  of  property.  The 
cases  show  that  they  agre  favored  instruments.  In  The  Alexander,^ 
which  occurred  in  May,  1812,  a  substituted  master  was  appointed  by 
the  consignee  of  the  cargo,  by  whom,  also,  the  money  was  advanced. 
That  case  was  much  contested,  as  the  circumstances  were  then  novel ; 
but  the  bond  was  supported.  In  The  Hero,^  March,  1817,  the  court, 
though  it  rejected  the  bond  on  account  of  other  security  on  which  the 
agent  had  relied,  admitted  the  possibility  that  an  agent  intending  to 
act  on  general  credit  might,  under  circumstances,  be  justified  in 
resorting  to  bottomry  after  the  advances  had  been  made,  on  failure  of 
other  resources.  In  The  Zodiac,  so  recently  as  in  1825,^  the  master 
was  appointed  by  the  consul,  and  some  imputation  was  attempted  to 
be  thrown  on  the  consul's  motive  for  making  the  appointment  to 
secure  his  own  fees ;  but  that  bond  was  sustained.     In  The 

•  Wakefield,*  in  July,  1829,  there  was  a  succession  of  mas-  [  *  8  ] 
ters,  owing  to  a  mortality  which  prevailed  in  the  West 
Indies,  who  were  appointed  under  various  circumstances,  in  different 
islands,  and  by  the  agents  or  consignees ;  and  some  of  them  gave 
bonds  for  repairs  done,  not  only  by  their  own  order,  but  by  the  direc- 
tions of  their  predecessors ;  and  those  bonds  were  sustained,  there 
being  nothing  to  impeach  the  integrity  of  the  whole  transaction. 
Without  referring  more  particularly  to  the  terms  of  the  judgments  in 
those  cases,  I  think  myself  warranted  in  holding  that  nothing  which 
is  attributed  to  the  intervention  of  the  underwriters  in  this  case,  essen- 
tially trenches  on  the  principles  on  which  those  cases  were  de6ided. 
It  is  perhaps  unnecessary  to  say  what  I  might  have  held  if  the  ap- 
pointment of  the  master  and  the  transaction  itself  had  depended  on 
the  act  of  the  underwriters  alone ;  but  if  such  a  case  should  appear, 
in  which  every  thing  were  done  by  such  authority  for  the  benefit  of 


1  1  Dod.  278.  2  2  Dod.  145.  «  1  Hagg.  Ad.  R.  820. 

*  Decided  by  Sir  Christopher  Robinson.    [Not  reported.] 
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all  resulting  interests,  and  under  circumstances  similar  to  those  of  the 
present  case,  I  should  be  very  much  disposed  to  support  it.  If  any 
thing  improvident  or  unfair  and  disingenuous  had*  appeared  in  this 
transaction,  the  case  would  have  been  essentially  different ;  but  con- 
sidering it  to  stand  unimpeached  on  these  grounds,  and  to  have  been 
highly  beneficial  for  the  preservation  of  the  property,  I  feel  myself 
bound  to  pronounce  for  the  validity  of  the  bond.  The  state  of  com- 
merce may  become  such  as  to  induce  the  court  to  be  even  more  libe  * 
ral  than  hitherto  in  its  view  of  bottomry  bonds.  It  is  not  consistent 
with  their  character  to  bind  them  down  by  technical  rules. 
[  •  9  ]  •  The  ship  and  freight  were  condemned  in  the  amount 
of  the  bond  and  costs.  The  ship  was  sold,  and  the  net  pro- 
ceeds did  not  exceed  584/.  An  application  was  then  made  for  costs 
against  the  assignee  of  the  owner  personally,  the  proceeds  not  being 
sufficient  to  cover  them;  but  this  application  the  court  declined  to 
grant,  observing  that  it  remembered  no  instance  of  such  a  decree,  and 
that  there  was  nothing  in  the  intervention  of  the  assignee  that  was 
improper.  The  motion,  however,  was  allowed  to  stand  over ;  and  in 
Easter  term,  1834,  it  was  renewed  before  Sir  John  Nicholl,  (judge  of 
the  admiralty,)  and,  under  the  circumstances  of  the  case,  rejected. 


Rubicon. 

March  20,  1833. 


A  bottomry  bond,  giyen  by  a  substituted  master  to  the  merchant  who  had  appointed  him, 
upheld.^  In  the  charter-party  was  a  stipulation  that  the  disbursements  for  the  ship  should 
be  made,  free  of  commission,  by  "  the  charterer's  agent,'*  not  named.  The  bondholder 
never  saw  the  charter-party ;  he  disclaimed  any  knowledge  of  this  clause,  and  denied  that 
he  was  agent. 

Upon  a  bottomry  bond  given  at  Sierra  Leone  by  a  substituted 
master,  it  was  further  alleged,  on  the  part  of  Mr.  Meabum,  the  owner 
of  the  ship,  that  the  bond  was  not  in  contemplation  when  the  ad- 
vances were  made;  and  also  that  the  charter-party  stipulated  that 
cash  for  the  ship's  disbursements  should  be  advanced,  free  of  commis- 
sion, by  the  charterer's  agent  The  bondholder,  however,  it  appeared, 
had  never  seen  the  charter-party,  and  the  name  of  the  charterer's 
agent  was  not  inserted. 


^  [As  to  bottomry  bonds  by  substitated  masters,  see  The  Kennersley  Castle,  3  Hagg. 
Ad.  B.  1.] 
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Addams^  for  the  bondholder. 

Dodsouj  contra.    Campbell  &  Co.  ought  to  *  have  seen  [  *  10  ] 
the  charter-party,  and  acted  upon  it.     No  bond  was  in  con- 
templation when  the  advances  were  made. 

Sir  C.  Bobinson.  That  is  a  circumstance  open  to  explanation. 
It  cannot  be  taken  as  a  fact  entirely  on  the  master's  affidavit  I 
want  to  arrive  at  the  substantial  merits.  In  what  way  was  this  ship 
to  have  been  supplied?  It  will  be  much  if  it  can  be  shown  that  her 
necessities  could  be  supplied  by  any  means  short  of  bottomry.  Why 
did  not  Campbell  &  Co.  make  themselves  acquainted  with  the  char- 
ter-party ? 

AddaiM.  It  is  sworn  that  they  never  saw  it  There  is  nothing  in 
the  case  ttikt  ought  to  prejudice  a  bond  fide  holder. 

Sir  C.  Eobinson.  This  question  arises  upon  a  bottomry  bond 
given  at  Sierra  Leone  by  Case,  a  master  substituted,^  on  the  death 
of  Armstrong,  the  former  master,  by  Campbell  &  Co.,  for  their  advances 
on  account  of  the  ship. 

In  opposition  to  the  bond,  it  was  objected,  on  the  part  of  the  ship- 
owner, that  the  money  was  advanced  on  other  security,  and  not  in 
contemplation  of  the  bond ;  that  the  charter-party  contained  a  special 
clause,  stipulating  that  if  money  was  required  for  the  ship's  expenses, 
it  should  be  furnished  by  the  charterers'  agent,  free  of  commission ; 
that  Campbell  &  Co.  were  the  consignees  of  the  outward 
cargo,  and  furnishers  of  the  homeward,  *  and  might  be  pre-  [  *  11  ] 
sumed  to  be  the  agents  of  the  charterer  by  whom  advances 
for  the  ship  were  to  be  made ;  and  that  they  ought  therefore  to  have 
made  them  without  a  bottomry  bond.  In  was  also  objected,  that  an 
advertisement  had  been  made  in  the  gazette  at  Sierra  Leone  on  the 
25th  of  July,  notifying  the  want  of  money  on  bond  to  be  supplied  by 
the  next  morning ;  and  the  master.  Case,  had  sworn  that  this  was  the 
first  knowledge  he  had  of  the  intention  to  demand  a  bond ;  that  he 
had  resisted  the  demand ;  but  that  Campbell  &  Co.  said  that  the  ship 
was  in  their  power,  and  if  he  did  not  consent  they  would  supersede 
him ;  that  M'Cormack,  a  correspondent  of  the  owner,  had  called  the 
next  day,  and  offered  to  advance  the  money  if  they  would  give  more 
time,  bat  that  was  refused.     It  was  further  objected,  that  a  parcel  of 


See  the  preceding  caee. 
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ram,  being  part  of  the  outward  cargo,  had  been  charged  in  the  account 
as  sold  to  one  Newell,  who  was  in  fact  storekeeper  to  Campbell  & 
Co.,  and  taken  into  their  stores  at  25.  6d.  per  gallon,  when  it  was 
worth  55. ;  and  that  certain  boatmen,  for  whose  hire  a  sum  of  money 
had  been  charged,  had  received  their  payment  not  in  money,  but  by 
track  in  goods. 

Campbell  &  Co.  denied  many  of  these  allegations ;  and  they  as- 
serted that  they  were  not  the  agents  of  the  charterer,  that  the  out- 
ward cargo  was  shipped  for.  individuals  at  Sierra  Leone,  to  whom  it 
was  delivered,  and  that  the  freight  had  been  paid  in  London ;  that 
they  had  received  no  orders  to  supply  Armstrong  with  money,  and 
that  he  had  always  promised  to  give  a  bond  for  the  advances ;  that  it 
was  known  to  all  the  merchants  at  Sierra  Leone  that  money 
[  •  12  ]  was  wanted,  and  that  Case  *  had  himself  gone  round  to  dif- 
ferent merchants  to  obtain  it ;  that  the  advertisement  was 
only  formal,  and  that  they  never  had  threatened  to  supersede  the 
master,  whom  they  had  appointed  on  the  recommendation  of  JVTCor- 
mack. 

Now  the  whole  impeachment  of  this  transaction  depends  on  the 
affidavit  of  Case ;  and  I  must  say  that  he  is  not  only  in  some  degree 
discredited  by  his  own  admissions,  but  he  is  expressly  contradicted 
by  an  affidavit  on  the  part  of  the  bondholder.  It  appears,  also,  from 
one  of  the  bills,  that  although  Case  had  been  privy  to  some  of  the 
transactions  of  the  former  master  at  Sierra  Leone,  he  had  signed  a 
receipt  for  him  on  the  20th  of  May,  1831,  shortly  before  his  death ; 
yet  he  gives  no  account  of  the  funds  of  the  former  master,  nor  of  the 
means  by  which  he  had  intended  to  discharge  the  advances,  ^e 
continued  also  himself  to  draw  supplies  immediately  on  his  appoint- 
ment, without  explaining  from  what  funds  he  expected  to  pay  for 
them.  His  affidavit  seems,  therefore,  to  be  entitled  to  very  little 
credit. 

The  ship,  it  appears,  had  been  freighted  by  Simon  Samuel,  to  bring 
a  cargo  of  timber  for  which  he  had  contracted  with  Forster  &  Co., 
of  London,  whose  agents  Campbell  &  Co.  were ;  but  both  Forster 
and  Samuel  swear  that  they  had  never  empowered  Campbell  to 
advance  money;   and  Samuel,  of  whom    Campbell  &   Co.   knew 
nothing,  also  admits  that  they  were  not  his  agents ;  and  it  does  not 
appear  that  they  had  any  knowledge  of  the  covenant  in  the  charter- 
party  as  to  the  advances,  and  which  was  at  first  sight  calculated  to 
excite  a  suspicion  of  the  integrity  of  this  transaction.     The 
[  •  13  ]  ship  arrived  at  Sierra  Leone  in  April,  *  having  suffered  much 
in  the  mortality  of  the  crew,  and  was  there  detained  a  con- 
siderable length  of  time,  at  five  times  the  expense  that  was  usually 
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incurred.  There  was  also  a  great  difficulty  in  obtaining  a  crew  even 
at  very  high  wages.  That  is  a  fact,  proved  on  the  affidavit  of  Mr. 
Hamilton,  a  merchant  at  Sierra  Leone.  Newell  also  explains  the 
transaction  as  to  the  rum ;  that  it  was  taken  into  the  store  on  the 
special  request  of  the  master,  Armstrong,  as  it  incumbered  the  ship 
in  loading ;  and  other  merchants  swear  that  2$.  6(L  was  a  fair  price. 

Now  as  to  the  charter-party ;  suppose  the  master  had  a  personal 
credit,  yet  he  died,  and  that  might  have  ceased  or  failed  at  his  death ; 
and  that  brings  the  case  within  a  case  contemplated  by  my  predeces- 
sor, that  a  merchant  might  change  his  security  on  a  new  state  of 
circumstances,  and  fairly  resort  to  a  bond  at  last,  though  not  con- 
templated in  the  original  advances.^  In  this  case  larger  expenses 
had  been  incurred  than  were  calculated  upon,  and  difficulties  had 
unexpectedly  arisen  owing  to  the  death  of  Armstrong;  and  it  did 
not  appear,  indeed,  that  there  had  been  any  change  of  security,  and 
that  a  bond  was  not  always  intended.  The  supplies  were  the  proper 
subjects  of  bottomry,  and  the  charges  fair.  There  is  therefore  no- 
thing to  impeach  the  good  faith  of  the  transaction,  nor  to  invalidate 
the  claim  of  the  bondholder ;  and  the  court  accordingly  pronounces 
for  the  bond,  with  all  the  incidents  coupled  with  such  a  decree. 

Bond  sustained. 


•H.  M.  S.  TflBTi8.a  [*U] 

March  SO,  1833. 

Salrage  of  prirate  treasure  and  goyernment  storea  (lost  on  board  a  king's  ship)  by  officers 
and  men  of  the  royal  navy.  Comparatiye  claims  of  the  admiral  and  subordinate  officers. 
One  fourth  of  the  gross  value  awarded.  The  admiralty  held  entitled  to  repayment,  out  of 
the  proceeds,  for  the  pay,  victualling,  wear  and  tear  of  H.  M.  ships  while  they  were  em- 
ployed upon  such  service.  Upon  appeal  by  some  of  the  salvors,  a  further  sum  of  12,000f. 
awarded.  Gross  quantity  of  treasure  recovered,  157,000/.  The  whole  sum  deducted  for 
salvage,  admiralty  claim,  and  for  expenses  being  54,0002. 

Salvage,  in  its  primary  character  at  least,  is  personal. 

This  was  a  case  of  salvage  for  the  recovery  of  the  treasure  sunk 
in  H.  M  S.  Thetis.  On  the  4th  of  December,  1830,  The  Thetis,  a 
frigate  of  forty-six  guns,  sailed  from  Rio  de  Janeiro  for  England, 
having  on  board,  on  account  of  sundry  merchants  in  England,  gold 


1  [See  The  Hero,  2  Dod.  139,  and  J).  7,  stqnra,] 
s  [See  S.  C.  on  Appeal,  2  Knapp,  390.] 
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and  silver  bars,  and  other  treasure  of  various  kinds,  amounting  alto- 
gether in  value  to  about  $810,000.  On  the  following  day  she  struck 
against  the  rocks  of  the  island  of  Cape  Frio,  on  the  coast  of  Brazil, 
and  after  having  been  driven  along  the  coast  about  a  third  of  a  mile, 
sunk.  Intelligence  of  this  loss  was,  on  the  10th  of  December,  by  a 
letter  brought  overland  by  Lieutenant  Hamilton  of  The  Thetis,  com- 
municated to  Rear  Admiral  Sir  Thomas  Baker,  K.C.B.,  commander- 
in-chief  of  the  South  American  station,  then  at  Rio.  On  the  11th, 
the  admiral,  with  The  Clio,  The  Algerine,  (Commander  Martin,) 
The  Adelaide,  (tender  attached  to  The  Warspite,  Lieut.  G.  Hathorn,) 
the  launch  of  The  Warspite,  (flag-ship,)  and  with  his  own  barge,  put 
to  sea  for  Cape  Frio,  but  after  beating  about  for  three  days  returned, 
and  on  the  14th  proceeded  overland.  Upon  his  arrival  he  found  that 
the  above-named  vessels  had  reached  the  bay.  The  place  where  the 
frigate  had  sunk  proved  to  be  a  small  inlet,  surrounded  on  three  sides 
by  almost  inaccessible  cliffs,  and  the  depth  of  water  was  afterwards 

ascertained  to  vary  from  three  and  a  half  to  twenty-four 
[  •  15  ]  fathoms,  with  a  *  bottom  strewed  with  large  rocks.     The 

admiral  remained  at  Cape  Frio  for  ten  days,  during  which 
time  H.  M.  frigate  Druid  arrived ;  but  it  did  not  appear  that  in  the 
course  of  those  ten  days  any  attempt  was  made  to  recover  the  lost  pro- 
perty, beyond  guarding  the  wreck,  (intrusted  to  The  sloop  Algerine,) 
and  saving  any  thing  that  might  come  to  hand.  The  hull  of  The 
Thetis  was  at  that  time  entire;  but  shortly  afterwards  went  to 
pieces.  While  Admiral  Baker  was  thus  absent.  Captain  Thomas 
Dickinson,  of  H.  M.  sloop  Lightning,  who  had  arrived  at  Rio  de 
Janeiro  on  the  6th  of  December,  employed  himself  in  obtaining  in- 
formation as  to  the  position  of  the  wreck,  and  other  localities  con- 
nected with  it,  also  in  inquiring  for  skilful  persons,  and  in  searching 
for,  devising,  and  preparing  instruments  that  might  be  useful.  These 
were  subsequently  approved  of  by  the  admiral.  There  being  no 
diving-bell  at  Rio,  Captain  Dickinson  suggested  that  a  bell  might  be 
formed  out  of  iron  tanks,  and  the  admiral  accordingly  ordered  two 
tanks  to  be  furnished  from  The  Warspite,  and  authorized  him  to 
purchase  iron  bars  for  the  bell,  and  also  an  air  pump.  With  the 
assistance  of  Mr.  Jones,  the  carpenter  of  The  Lightning,  and  an 
engineer  named  Moore,  (who  had  been  employed  by  the  Brazilian 
government,  and  who  was  engaged  by  Captain  Dickinson,)  the  bell 
was  constructed  ;  and  also  under  his  immediate  direction,  air  hoses 
were  so  formed  that  they  were  used,  with  occasional  repair,  through- 
out the  salvage  operations.  The  bell  was  worked  from  The  War- 
spite and  found  to  succeed.  Captain  Dickinson  then,  upon  his  ap- 
plication, was  supplied  by  Admiral  Baker  with   Captain  Fisher's 
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watering  apparatus ;  with  some  stores,  a  net  to  inclose  the 

cove,  *  which  Admiral  Baker  had  planned  and  caused  to  be  [  *  16  ] 

made,  also  with  two  men  (from  The  Clio)  accustomed  to  a 

diving  bell,  and  a  machinist,  named  Stebbing,  from  The  Warspite ; 

and  sailed  on  the  24th  January,  1831,  with  a  Brazilian  launch  in 

tow. 

Upon  the  arrival  of  Captain  Dickinson  in  the  harbor  of  Cape  Frio 
on  the  30th  of  January,  he  there  found  The  A]gei;ine,  Adelaide,  and 
The  Warspite  launch,  in  charge  of  Mr.  Wood,  the  master  of  The 
Warspite,  and  upon  the  beach,  portions  of  the  masts  and  of  other 
spars  of  The  Thetis.  A  first  object  was  to  provide  for  the  suspen- 
sion of  the  diving-bell ;  and  Captain  Dickinson  having  relinquished 
the  plan  (as  impracticable)  of  suspending  it  from  a  cable  across,  con- 
sulted with  Mr.  Ball,  the  carpenter  of  The  Warspite.  and  Mr.  Jones, 
and  set  a  party  to  work  on  the  3d  of  February  in  order  to  form  a 
derrick,  or  crane,  from  the  spars  that  had  been  recovered.  The 
admiral's  preventer  net  was  laid  down.  Tents  were  constructed  to 
obviate  as  mach  as  possible  the  necessity  of  the  crew  passing  a  danger- 
ous bar  in  going  to  and  fro  from  The  Lightning  to  the  place  of  ope- 
rations. The  Adelaide  was  despatched  to  Rio  for  a  supply  of  cordage 
to  rig  the  derrick ;  the  admiral  expressed  himself  favorable  to  the 
plan  ;  and  when  the  derrick  was  ready  to  be  erected,  sent  the  neces- 
sary rigging,  and  about  seventy  men  to  assist  in  erecting  the  machine. 
This  work  was  accomplished  on  the  12th  of  April.  On  the  12th  of 
February,  various  articles,  and  among  them  the  stream  chain  cable, 
were  recovered.  On  the  16th,  Captain  Dickinson  gave  directions  for 
a  small  diving-bell  to  be  constructed  out  of  a  one  ton  tank 
and  the  remains  of  a  two  ton  •tank,  and  The  Warspite's  [  *17  ] 
launch  to  be  prepared  for  working  it ;  and  on  the  4th  of 
March,  after  a  previous  trial  in  the  harbor  and  the  arrangement  of  a 
code  of  bell-signals.  Lieutenant  Hathorn,  of  The  Adelaide,  and  a 
companion  descended  to  within  a  short  space  pf  the  bottom ;  they 
remained  in  the  bell  nearly  two  hours,  the  proper  working  of  it  was 
satisfactorily  established,  and  was  resumed  when  the  cove  was  not 
too  agitated.  On  the  7th  it  was  again  lowered  with  two  men ;  and 
in  the  course  of  a  week  many  feet  of  the  keel  and  several  timbers 
were  found,  and  the  position  of  the  wreck  pretty  well  ascertained. 
By  the  evening  of  the  18th,  a  space  of  about  300  feet  square  had 
been  examined,  and  the  distance  from  the  cliff  to  the  place  where 
Captain  Dickinson  had  reason  to  hope  that  the  treasure  would  be 
found,  being  now  ascertained  to  be  150  feet  from  the  nearest  point, 
(which  was  about  30  feet  beyond  where  the  ship  was  stated  to  have 
sunk,)  it  became  necessary  to  increase  the  length  of  the  derrick,  and 
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from  the  small  stock  of  materials,  to  alter  also  its  original  position. 
On  the  31st,  treasure  was  first  recovered,  and  before  11,  A.  M.,  $3,000 
had  been  brought  up ;  information  of  this  event  was  immediately 
despatched  to  the  admiral  by  The  Adelaide.  The  work  continued 
till  dark,  when  large  torches  were  prepared,  by  means  of  which  the 
bell  was  again  in  operation  from  nine  at  night  till  two,  A.  M.,  on  the 
1st  of  April.  The  result  of  this  continued  labor  was  a  recovery  of 
$6,326,  besides  upwards  of  200  pounds  of  silver,  and  also  some  gold. 
By  half  past  five  on  that  morning  the  work  was  renewed ;   and 

after  having  removed   rocks   of   various  magnitudes,   (in 
[  *  18  ]  *  the  interstices  of  which,  and  under  heaps  of  rubbish,  the 

treasure  was  found,)  before  11,  A.  M.,  upwards  of  $4,000  dol- 
lars in  value  had  been  taken  up.  From  this  time  till  the  8th  the  bell 
was  successfully  in  use  by  day  and  by  torch-light  as  much  as  the 
weather  permitted ;  and  all  the  treasure  which  lay  on  the  immediate 
aurfkce,  or  could  be  found  by  a  removal  of  the  small  adjacent  rocks, 
had  been  discovered.  By  the  12th  the  derrick  was  erected,  and  The  ' 
Adelaide  was  despatched  to  Rio  with  the  men  lent  to  assist  in  the 
launching,  raising,  aad  fixing  that  machine ;  and  on  the  21st  The 
Adelaide  again  set  sail  for  Rio  with  the  whole  of  the  officers  and 
artificers  of.  The  Warspite,  which,  in  consequence  of  orders  from  the 
admiral,  were  discharged  and  sent  to  their  ship ;  and  on  the  30th 
returned  with  twenty-four  hands  from  The  Warspite,  in  charge  of  an 
acting  lieutenant  and  two  passed  mates ;  these,  with  the  launch's 
crew  made  forty-seven  persons,  who  remained  at  Cape  Frio  fifteen 
days. 

On  the  11th  of  May,  the  derrick  was  brought  into  operation  ; 
large  rocks  were  bored  and  prepared  for  removal ;  and,  on  the  follow- 
ing day,  a  rock,  estimated  by  admeasurement  to  weigh  about  eight 
tons,  was  removed ;  several  other  large  rocks  were  displaced,  and 
some  treasure  discovered.  On  the  15th,  other  rocks  were  turned 
over,  one  of  them  estimated  at  thirteen  tons'  weight.  Treasure  was 
then  found  with  such  success  and  rapidity,  that,  when  the  derrick 
had  been  worked  on  but  eight  days,  $50,000  in  value  had  been 
taken  up  and  secured.    During  that  period,  H.  M.  S.  Eden,  Captain 

W.  F.  Owen,  arrived,  bringing  orders  firom  the  admiral  to 
[  *  19  ]  send  back  the  whole  of  the  *  persons  belonging  to  The 

Warspite,  excepting  Dewar  and  Littlejohns,  together  with 
the  launch.  Captain  Owen  remained  at  Cape  Frio  five  days ;  and 
the  construction,  erection,  and  working  of  the  derrick  met  with  the 
fullest  commendation  of  that  scientific  and  enterprising  officer.  Cap- 
tain Owen,  in  his  affidavit,  stated :  — ''  Deponent  had  a  full  oppor- 
tunity of  observing  with  accuracy,  and  did  observe  the  derrick,  which. 
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at  that  time,  was  stepped  or  fixed  in  a  socket  or  excavation  in  the 
Tocksy  within  the  cove,  and  a  few  feet  above  the  water's  edge,  sup- 
ported at  its  other  extremity  by  a  chain  cable,  made  fast  above  to 
the  rocks,  at  the  height  of  150  feet  or  thereabouts,  with  various 
other  stays,  whereby  the  outer  end  of  the  said  derrick  was  raised  to 
the  height  of  about  forty  feet  above  the  sea ;  that  deponent  was  at 
the  time  informed,  and  he  believes,  that  the  derrick  was  of  the  length 
of  158  feet,  and  had  been  made  up  of  twenty-two  separate  pieces  of 
spars,  and  put  together  in  a  masterly  manner ;  and  that  the  summit 
of  the  cliff  had  been  levelled,  and  that  holes  had  been  worked  in  the 
granite  of  which  the  cliffs  were  composed,  and  wherein  capstans  and 
crabs  were  fixed,  the  crabs  having  been  formed,  as  deponent  was 
informed  and  believes,  out  of  the  stumps  of  the  topmasts  saved  from 
the  wreck ;  that  deponent,  during  the  same  period,  observed  the  ope- 
ration of  a  large  diving  bell,  which  was  suspended  beneath  a  stage 
at  the  end  of  the  said  derrick ;  that  the  said  bell  was  raised  or  low- 
ered by  a  capstan,  fixed  on  the  summit  of  the  said  cliff;  and  that 
crabs  were  fixed  on  the  cliffs  at  other  points  of  the  cove,  to  which 
gays  were  led,  for  the  purpose  of  moving  the  head  of  the 
derrick  *  from  side  to  side ;  the  persons  employed  at  such  [  *  20  ] 
capstan  being  directed  by  a  series  of  signals,  conveyed,  in 
the  first  instance,  from  the  bell  to  the  stage,  and  from  thence  to  the 
platforms  on  the  cliff,  whereby  the  bell  was  hoisted,  lowered,  or 
moved  in  any  direction,  at  the  will  of  the  persons  therein ;  that  depo- 
nent also  observed  that  the  service  of  working  in  a  diving  bell  in  the 
cove,  at  a  depth  of  between  five  and  six  fathoms,  was  one  of  consi- 
demble  risk,  and  always  of  great  labor  and  exposure  to  danger,  the 
action  of  the  sea  in  the  cove  being  for  the  most  part  heavy,  on 
account  of  the  cove  lying  open  to  the  ocean ;  that  the  construction, 
rigging,  and  working  of  the  derrick  greatly  excited  the  admiration 
of  deponent ;  and  deponent,  who  has  been  for  forty-four  years  in  con- 
tinned  and  active  employment  in  his  Majesty's  service,  is  of  opinion 
that  the  aforesaid  works  and  operations  do  infinite  credit  to  the  talent, 
zeal,  and  seamanlike  tact  of  the  individual  under  whose  orders  and 
directions  the  works  and  operations  were  carried  on  and  accomplished, 
and  that  the  erection  of  the  derrick  is  viewed  by  this  deponent,  under 
the  great  disadvantages  of  the  locality  aforesaid  and  very  limited 
means  of  effecting  the  same,  forms  a  work  which  under  such  circum- 
stances could  only  have  been  performed  by  British  seamen,  and  cer- 
tainly has  never  been  equalled  within  his  knowledge ;  and  that  he 
observed  that  every  person  employed  in  the  salvage  service  gave  his 
utmost  exertions  with  admirable  cheerfulness  in  furtherance  of  the 
same."  Captain  Owen  supplied  Captain  Dickinson  with  the  fire-engine 
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of  The  Eden  to  be  altered  into  an  air-pump ;  and  then  sailed 
[  •  21  ]  •  with  $124,000,  consigned  to  the  Bank  of  England,  being 

the  first  shipment  of  the  specie  that  had  been  received. 
On  the  18th  of  May  the  wind  came  on  to  blow  from  the  south, 
and  gradually  increased,  till  early  on  the  19th  it  blew  such  a  gale 
that  the  spray  beat  over  the  heights,  and  Captain  Dickinson  after 
watching  the  effects  of  the  sea  upon  the  derrick  for  upwards  of  a  dozen 
hours,  experienced  the  mortification  of  its  being  broken  off  at  about 
twenty  feet  from  the  keel.  This  disaster  had  been  foreseen  in  some 
measure,  and  in  a  few  minutes  after,  while  several  hands  were 
employed  in  saving  rigging  from  the  derrick,  others  were  employed  in 
preparing  the  localities  to  receive  a  suspension  cable.  (This  suspen- 
sion cable  was  stated  by  Captain  Dickinson  to  have  been  entirely  dif- 
ferent from  that  designed  previously  to  his  leaving  Rio.)  On  this 
occasion  the  first  lieutenant,  Mr.  Delafons,  nearly  lost  his  life.  He 
ventured  down  one  of  the  cliffs  to  fasten  a  rope  to  a  guy  of  great 
importance,  and  just  as  he  had  accomplished  it,  a  sea  struck  him  and 
beat  him  from  his  position ;  but  he  fortunately  caught  hold  of  the 
guy,  and  managed  to  cling  fast  until  those  above  threw  him  a  rope, 
which  having  made  fast  to  himself  he  was  hauled  up  and  rescued. 
On  the  20th  Captain  Dickinson  sent  him  over  land  to  inform  the 
admiral  of  the  accident  to  the  derrick,  and  of  the  device  of  the  suspen- 
sion cable.  Much  of  the  gear  and  spars  of  the  derrick  were  saved,  and 
with  the  assistance  of  some  carpenters  from  Cape  Frio  the  Brazilian 
launch  was  fitted  with  the  small  air-pump  and  the  diving-bell.  Dewar 

descended  in  it,  but  the  hose  suddenly  bursting,  the  bell 
[  •  22  ]  filled,  and  he  was  *  obliged  to  swim  to  the  surface,  when  he 

was  taken  up  in  a  very  bruised  and  dangerous  state.  On  the 
30th  all  the  boats  were  in  the  cove,  Mr.  Pope  was  in  command  of 
the  bell-boat,  and  the  work  was  going  on  with  great  success  until 
early  in  the  afternoon,  when  the  wind,  without  the  least  warning,  set 
in  from  the  westward,  and  in  a  few  minutes  there  was  a  terrific  sea. 
The  boats  ultimately  regained  the  harbor  in  safety ;  and  on  this  occa- 
sion the  officers  and  men,  particularly  Captain  Dickinson  and  Mr. 
Pope,  displayed  much  promptitude,  fearlessness,  judgment,  and  pre- 
sence of  mind,  and  skill.  Until  the  10th  of  June,  the  weather  did  not 
admit  of  the  operations  in  the  cove  being  resumed  ;  in  the  mean  time 
the  launch  had  been  raised  a  streak,  and  her  bottom  strengthened  so 
as  to  give  her  stability  to  bear  the  weight  of  the  bell  in  a  rough  sea. 
On  that  day,  after  being  occupied  a  few  hours  in  clearing  away  the 
rubbish,  they  recovered  upwards  of  $30,000 ;  and  on  the  three  follow- 
ing days  more  treasure  was  raised,  and  they  also  took  up  a  large 
quantity  of  shot,  iron  ballast,  and  other  articles  of  iron  and  copper ; 
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and  removed  some  rocks.  On  the  19th,  H.  M.  packet  Calypso 
arrived,  and  having  received  on  board  $127,000,  sailed  for  England. 
It  was  not  till  the  29th  that  the  work  in  the  cove  could  be  resumed, 
when  upon  the  removal  of  a  large  rock,  treasure  to  the  value  of  $33,000 
was  taken  np.  During  the  first  week  in  July,  Captain  Dickinson, 
from  the  state  of  the  weather  and  of  his  health,  and  to  keep  The 
Liigbtniog  fit  for  the  general  service  of  the  station,  was  on  board.  A 
capstan,  sent  by  the  admiral,  was  placed  on  the  main  cliff; 
he  aJso  at  this  time  *  supplied  a  large  net,  by  which  the  men  [  *  23  ] 
got  a  supply  of  fish,  which  was  very  serviceable.  On  the 
8th  a  good  deal  of  treasure  was  found.  On  the  11th,  Mr.  Linzee, 
mate  of  The  Adelaide,  two  of  the  men,  a  boy  belonging  to  The 
Lightning,  and  Moore,  the  engineer,  who  had  only  recently  returned 
from  Rio,  were  lost  by  the  upsetting  of  the  long-boat  in  crossing  the 
bar.  Prior  to  this,  not  a  life  had  been  lost  by  casualty.  The  bodies 
were  found  and  buried  at  the  island.  Moore  left  a  widow,  (on  whose 
behalf  an  appearance  was  given  in  this  cause,)  and  five  children. 
Captain  Dickinson,  immediately  upon  the  death  of  Moore,  directed 
that  bia  widow  should  be  paid  ten  pounds  a  month  until  the  service 
was  completed ;  and  a  subscription,  nearly  amounting  to  fifty  pounds, 
was  raised  by  those  engaged  in  the  operations,  for  her  relief.  On  the 
12th,  13th,  and  14th,  the  operations  were  successful ;  on  the  23d  The 
Adelaide  arrived  with  an  account  of  a  revolution  at  Rio,  and  with 
orders  to  Captain  Dickinson  from  Captain  G.  W.  Hamilton  of 
H.  M.  S.  Druid,  (then  senior  offic^  at  Rio,  in  the  absence  of  the 
admiral,  who  had  been  ordered  to  the  Cape  of  Good  Hope  and  The 
Mauritius,)  to  join  him,  after  making  arrangements  to  guard  the 
machinery  and  stores. 

In  regard  to  the  machinery  and  works  on  the  cliff,  there  existed  on 
the  part  of  the  Brazilian  government  much  jealousy.     Captain  Dick- 
inson, having  selected  some  young  gentlemen  and  twelve  of  the  crew, 
and  placed  them  under  the  command  of  Mr.  Frederic  Read,  the  acting 
second  lieutenant,  and  supplied  him  with  instructions,  sailed  on  the 
2dth  and  arrived  at  Rio  on  the  30th  with  $112,000  on  board, 
which,  *  on  the  second  of  August  were  shipped  on  board  [  *  24  ] 
H.  M.  S.  Tribune.     On  the  2oth  The  Lightning  returned 
to  Cape  Frio,  and  found  their  shipmates  lame  and  in  a  most  pitiable 
state,  from  the  insects  and  from  ulcers,  having  every  toe  and  foot  and 
almost  every  band  bound  up  with  rope-yarn  and  rags.     They  were 
immediately  removed  to  the  ship,  put  under  the  care  of  the  surgeon, 
Mr.  Dabbs,  and  were  restored  to  health.     The  Lightning  was  placed 
in  her  former  berth  and  state ;  the  bell  launch  and  boats  recaulked 
and  repaired,  and  on  the  2d  of  September  the  operations  in  the  cove 
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were  snccessfolly  resumed.  On  the  13th  the  suspension  cable  was 
for  the  first  time  brought  into  use,  and  treasure  recovered.  A  quan- 
tity of  recovered  stores  was  despatched  by  The  Adelaide  to  Rio ;  and 
the  large  bell  was  completed.  The  weather  throughout  that  month 
was  extremely  adverse  to  the  working  of  the  bell,  and  much  sickness 
prevailed.  During  October  the  suspension  cable  was  much  improved, 
and  was  found  to  be  admirably  adapted  for  removing  rocks  and  for 
raising  the  heavy  stores,  such  as  anchors,  chain-cables,  and  guns. 
On  the  25th,  a  survey  was  made  of  the  preventer  net  brought  from 
Rio,  when  the  chain-cable  at  the  bottom  was  found  to  be  broken,  and 
the  net  itself  destroyed.  On  the  following  day  about  $96,000  were 
shipped  on  board  The  Lyra.  During  November  there  were  but  six 
days  in  which  the  operations  in  the  cove  could  be  carried  on.  In  the 
early  part  of  that  month  Captain  Dickinson  was  invalided ;  and  on 
the  10th,  Mr.  Dabbs  thus  wrote  to  Lieutenant  Delafons :  "  Sir,  —  It 

is  with  the  deepest  regret  I  inform  you  that  Captain  Dick- 
]  *  25  ]  inson  is  in  a  state  of  *  considerable  danger ;  when  he  came 

on  board  The  Lightning,  from  the  island  of  Cape  Frio,  he 
was  laboring  under  bronchial  inflammation,  the  consequence  of  cold 
contracted  on  the  island.  For  a  day  or  two  he  appeared  rather  to 
improve,  but  was  at  this  juncture  attacked  by  a  severe  form  of  dysen- 
tery, which  has  hitherto  resisted  all  the  measures  employed  for  his 
relief;  I  am  not  however  hopeless  of  his  recovery."  This  report  was 
forwarded  by  Lieutenant  Delafons  to  Lord  James  Townshend,  the 
senior  officer  of  the  station,  with  ihe  letter  that  follows — "  My  Lord, 
— Captain  Dickinson  being  in  a  very  dangerous  state  of  health,  with 
very  little  hopes  of  his  recovery,  has  requested  me  to  acquaint  you 
with  the  same,  and  also  to  state,  it  is  the  surgeon's  opinion  that 
should  he  recover  he  will  be  incapable  of  carrying  on  the  present  ser- 
vice ;  he  therefore  requests  you  will  appoint  some  officer  to  supersede 
him,  as  in  case  of  recovery  he  might  repair  to  Rio  de  Janeiro  and  be 
brought  forward  for  survey  in  order  to  obtain  change  of  climate.  I 
also  beg  leave  to  enclose  a  report  of  Captain  Dickinson's  health  re* 
ceived  this  day  from  the  surgeon."  In  consequence  of  this  despatch, 
Lord  James  Townshend  directed  the  senior  lieutenant  of  H.  M.  S. 
Dublin,  "  to  proceed  to  Cape  Frio  by  land,  to  take  command  of  The 
Lightning,  with  orders,  if  Commander  Dickinson  was  alive,  to  send 
him  at  once  to  Rio."  Upon  the  arrival  of  that  officer  such  a  favorable 
change  had  taken  place  in  Captain  Dickinson's  health,  that  he  re- 
tained the  command.     Towards  the  close  of  November  there  were 

twenty  on  the  sick  list,  which  number  was  by  the  end  of 
[  •  26  ]  December,  *  doubled.     On  the  22d,  however.  Lieutenant 

Delafons  and  Mr.  Pope,  the  master,  thoroughly  surveyed  the 
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cove,  and  found  in  eleven  fathoms  five  large  bars  of  silver  weighing 
three  hundred  and  twenty-nine  pounds.  Subsequently  several  rocks 
of  which  one  was  upwards  of  eight  tons  in  weight,  were  removed, 
and  by  the  15  of  December  treasure  to  the  value  of  about  $30,000 
had  been  taken  up  from  a  space  not  more  than  eight  feet  square. 
On  the  31st  of  December,  the  fifth  shipment,  by  The  Pigeon  packet, 
in  value  about  ((65,000,  was  made. 

The  months  of  January  and  February,  1832,  were  passed  chiefly 
in  raising  guns  and  stores ;  and  the  harbor  derrick  was  very  useful  in 
landing  them.  On  the  22d  of  January  the  diving-bell  was  found  to 
be  quite  worn  out ;  but  in  thirty-six  hours  a  new  one,  being  the  fifth, 
was  constructed.  From  the  5th  to  the  15th  of  February,  Admiral 
Baker  was  at  Cape  Frio.  The  weather  was  extremely  unfavorable ; 
but  he  witnessed  the  operation  of  taking  up  a  nine  pounder  and  some 
chain-cable.  By  the  8th  of  March  twenty-eight  guns  and  nearly  all 
the  public  stores  that  had  been  seen,  were  recovered,  and  some  trea- 
sure was  found  in  consequence  of  their  removal,  and  of  a  quantity  of 
rubbish ;  and  the  survey  and  report  of  Lieutenant  Deschamps,  who 
bad  joined  in  December,  induced  an  expectation  that  the  remaining 
treasure  would  be  discovered  about  the  capstan. 

It  appeared  that  in  November,  1831,  before  the  return  of  Admiral 
Baker  to  Rio,  Captain  Dickinson  had  represented  to  the  Lords  of  the 
Admiralty  that  he  did  not  conceive  that  much,  if  any,  more 
of  the  treasure  could  be  recovered ;  and  *  connected  with  the  [  *  27  ] 
visit,  in  February,  1832,  of  the  admiral  to  Cape  Frio,  a 
statement  was  made  by  the  admiral,  (but  which  statement  was  not 
admitted  by  Captain  Dickinson  to  be  correct,)  in  his  claim  before  the 
court,  "  that  he  found  Captain  Dickinson  and  the  persons  engaged 
under  him,  in  a  state  of  great  despondency,  as  to  the  further  success 
of  the  operations,  and  that  he  addressed  the  diving  men  and  others, 
and  the  work  was  continued."     On  the  6th  of  March  The  Adelaide 
arrived  in  the  harbor  of  Cape  Frio,  bringing  a  despatch  from  Sir 
Thomas  Baker  (dated  at  Rio  on  the  2d)  to  Captain  Dickinson  of  the 
tenor  following :  — 

"  By  Sir  Thomas  Baker,  K.  C.  B.,  rear  admiral  of  the  Red,  and 
commander-in-chief  of  his  Majesty's  ships  and  vessels  employed  on 
the  South  American  station.  The  Lords  Commissioners  of  the  Ad- 
miralty having  directed  his  Majesty's  sloop  Lightning  under  your 
command  to  be  removed  from  her  present  duties  at  Cape  Frio,  you 
are,  on  being  joined  by  the  Hon.  Captain  de  Roos,  in  his  Majesty's 
sloop  Algerine,  (a  ten  gun  brig,)  to  deliver  to  him  a  written  account 
of  the  present  state  of  the  enterprise  under  your  superintendence, 
which  account  is  to  embrace  full  observations  on  the  quantity  and 
2* 
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position  of  the  public  stores  still  uncovered  in  the  cove,  as  far  as  you 
have  been  able  to  ascertain ;  the  estimated  amount  of  the  treasure 
deficient  of  the  quantity  sunk  in  The  Thetis ;  the  peculiarities  of 
the  bottom  under  water,  and  the  most  probable  spot  where  from 
the   latest   examination   the    deficient  treasure    may   be   expected 

to  be ;  you  will,  moreover,  particularly  explain  to  him  the 
[  •  28  ]  system  which  has  hitherto  been  *  pursued  for  carrying 
on  the  operations,  and  the  peculiar  localities  which  you 
think  might  be  made  available  to  the  furtherance  and  successful  com- 
pletion of  the  work ;  and  you  will  also  afford  him  any  information 
regarding  other  points  of  the  proceedings  which  he  may  find  it  neces- 
sary to  require  for  his  guidance ;  you  are  to  send  from  The  Lightning 
to  The  Algerine  all  those  men  who  have  now  been  trained  to  and 
employed  in  and  immediately  about  the  diving-bell,  and  its  appen- 
dages, as  well  as  those  who  have  been  used  to  any  psurticular  duties 
in  the  undertaking  not  generally  known  to  seamen ;  you  will  also 
deliver  to  Captain  de  Roos  the  whole  of  the  machinery,  diving-bells, 
air-pumps,  boats,  and  other  apparatus,  for  carrying  on  the  duties  at 
Cape  Frio,  and  all  the  stores  and  implements  connected  therewith, 
for  which  the  necessary  receipts  are  to  be  taken,  and  having  placed 
him  in  all  respects  in  possession  of  the  whole  establishment,  and  of 
every  information  which  it  is  conceived  will  be  serviceable  to  him  in 
performing  the  duties  with  which  he  is  charged,  you  will  forthwith 
proceed  without  delay  in  The  Lightning  to  rejoin  me  at  this  port" 

The  instructions  of  the  admiral  to  Captain  de  Roos  concluded  as 
follows :  —  "I  conceive  it  to  be  unnecessary  to  impress  upon  your 
zeal  and  intelligence  the  necessity  of  making  localities  subservient,  as 
far  as  possible,  in  accomplishing  the  interesting  duties  upon  which 
you  are  about  to  be  engaged,  but  you  will  take  every  reasonable  pre- 
caution to  advert  those  unforseen  disasters  and  accidents  to  which  so 
peculiar  a  service  must  be  liable.    The  features  of  the  enterprise  have 

materially  changed  since  its  first  commencement ;  a  system 
[  *  29  ]  *  has  been  formed,  which,  although  perhaps  susceptible  of 

improvement,  has  certainly  so  far  been  attended  by  remark- 
able success,  and  unless  some  decided  advantage  can  evidently  be 
gained  by  a  deviation  to  some  other  project,  you  would,  I  think,  do 
wisely  to  adhere  steadily  to  the  plans  which  you  will  find  in  opera- 
tion ;  but  at  all  events,  no  alteration  of  consequence  must  be  made 
from  the  existing  plans  until  it  has  been  submitted  to  me  and  re- 
ceived my  distinct  approval."  ^ 


I  The  extract  from  the  *<  instroctions''  is  taken  from  Captun  DlckiiiBon's  <<  Naxxa- 
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In  Captain  Dickinson's  journal,  signed  by  himself,  the  master  of 
The  Liightning,  and  the  captain's  clerk,  a  document  which  was  before 
the  court,  the  last  entry  was,  in  substance,  as  follows :  —  "  March  9th, 
worked  the  bell  all  day,  and  obtained  some  copper  bolts  and  articles 
of  iron.  The  captain  descended  in  the  bell  to  survey  the  bottom  of 
the  cove  previous  to  giving  up  the  charge  of  the  enterprise  to  the 
Honorable  Captain  De  Roos.  Recovered  to-day  $517, 189  pounds 
14i  ounces  bai^ilver,  224  pounds  8  ounces  plata  pina,  8  pounds  of 
old  silver.'^  "At  the  period  of  resigning  the  enterprise,  we  were  work- 
ing on  a  part  in  which  there  was  a  large  quantity  of  treasure." 

On  the  10th  of  March,  Captain  Dickinson  delivered  to  Captain  De 
Roos,  pursuant  to  the  admiral's  orders,  a  written  account  of  the  state 
of  the  enterprise,  with  various  remarks,  concluding  with  his  "  most 
sincere  wishes  that  Captain  De  Roos  might  bring  to  a  ter- 
mination this  great  undertaking,  *  with  as  much  success  and  [  *  30  ] 
as  little  casualty  as  it  had  been  commenced  and  conducted  ^ 
up  to  the  present  time." 

The  following  is  a  letter  from  Captain  Dickinson  on  transmitting 
his  narrative  to  the  commander-in-chief,  Sir  Thomas  Baker,  to  be  for- 
warded  to  the  admiralty,  — 

•*  H.  M.  Sloop  Lightning,         ) 
Rio  de  Janeiro,  10th  April,  1832. ) 

u  Sij^ —  I  have  the  honor  to  transmit  you  a  narrative  of  my  pro- 
ceedings at  Cape  Frio,  while  employed  in  the  recovery  of  the  public 
stores  and  treasure  sunk  in  his  Majesty's  late  ship  Thetis,  which  I 
request  you  will  be  pleased  to  communicate  for  the  information  of  my 
Lords  Commissioners  of  the  Admiralty.  In  describing  the  progress 
and  the  incidents  of  the  enterprise,  replete  with  difficulties  and  dan- 
gers never  exceeded,  I  have  been  as  concise  as  I  could  without  the 
sacrifice  of  perspicuity.  It  is  impossible  for  me  to  speak  in  too  high 
terms  of  praise  and  admiration  of  those  under  my  command.  Such 
an  undertaking  could  not  have  been  carried  on  without  a  perfect 
union  of  unceasing  zeal  and  exertion  on  the  part  of  all ;  where  these 
have  been  so  eminently  conspicuous,  it  is  difficult  to  particular- 
ize a  few  without  appearing  invidious  to  many,  yet  I  cannot  refrain 
from  noticing  Mr.  Charles  Pope,  the  master,  on  whom  a  heavy  share 
of  the  duty  fell,  with  the  additional  charge  of  the  extra  stores.     He 


tire  of  the  Operationa  at  Cape  Frio,"  (to  which  is  prefixed  a  concise  account  of  tHb 
loss  of  The  ThetiB,)  with  drawings.  The  narrative  was  published  by  Longman  &  Ca 
1886. 


31  CASES    DETERMINED    IN    THE 

H.  M.  S.  Thetis.    3  Hagg. 

has,  throughout  the  undertaking,  evinced  ardent  exertion  and  atten- 
tion.    To  Mr.  George  Henry  Dabbs,  the  surgeon,  we  are  all 
[  *  31  ]  •  much  indebted,  myself  particularly  so.     Every  soul  belong- 
ing to  the  ship  has  suffered  from  disease  in  some  shape  or 
other.     His  perpetual  solicitude  and  anxiety  were  never  surpassed,  and 
to  them  and  his  professional  talents  may  be  mainly  attributed  the  ex- 
traordinary little  loss  of  life  that  has  occurred.   Mr.  Frederic  Read,  mate 
in  charge  of  a  watch,  is  entitled  to  my  commendation  ;  ^or  must  I  omit 
Mr.  Jones,  the  carpenter,  from  whose  ingenuity  and  quickness  of  per- 
ception of  my  various  plans,  as  well  as  laborious  exertion  in  adapting 
them,  I  have  derived  great  assistance.     These  of&cers,  I  trust,  sir,  you 
will  be  pleased  to  recommend  for  the  favorable  consideration  of  their 
lordships.     The  anxiety  of  my  first  lieutenant,  Delafons,  to  bear  a 
large  share  of  the  duty,  induced  him  to  persevere,  when  in  a  very  ill 
state  of  health,  and  to  this,  I  fear,  may  be  attributed  his  death.     It 
was  with  great  reluctance  he  at  length  went  on  board  the  ship,  when 
I  found  it  necessary  to  order  him  there,  where  he  suffered  the  greatest 
agony  for  about  eight  weeks,  and  departed  this  life  at  the  moment  of 
letting  go  the  anchor  in  this  port     He  was  a  young  man  of  amiable 
disposition  and  manners,  and  much  esteemed,  not  only  by  all  his 
shipmates,  but  also  by  all  his  acquaintances,  and  is  greatly  regretted. 
The  univerally  steady  conduct,  the  indefatigsible  and  laborious  exer- 
tions in  periods  of  great  danger  and  difficulty,  and  the  willing 
promptitude  with  which  my  people  have  cheerfully  performed  their 
arduous  duties,  cannot  be  too  much  admired;  and  it  has  been  thereby 
that  a  mere  handful  of  men  have  performed  a  work  which  I  believe 
may  be  placed  on  the  list  of  the  greatest  undertakings  per- 
[*32]  formed  by  the  •British  navy,  and  which  British   seamen 
alone  coudd  have  accomplished." 

The  conclusion  of  the  enterprise  is  given  in  the  words  of  Captain 
De  Roos's  narrative. 

"  On  the  7th  of  March,  the  ship's  company  of  The  Algerine  were  . 
employed  in  replacing  the  spars  removed  by  The  Lightning,  and  in 
making  themselves  acquainted  practically  with  the  work  in  the  cove 
over  the  wreck  of  The  Thetis.  On  the  10th  of  March,  we  took 
charge  of  the  undertaking,  having  left,  to  assist  The  Algerine's  men, 
fifteen  supernumeraries  from  The  Lighting,  and  five  from  The  War- 
spite.  The  diving-bell  was  at  this  time  worked  by  means  of  a  boat, 
and  as  a  very  small  degree  of  swell  instantly  stopped  our  progress, 
ye  had  plenty  of  opportunities  to  make  such  preparations  for  the 
health  and  comfort  of  our  people  as  suggested  themselves.  After, 
therefore,  having  freshened  the  nips  of  all.  the  hawsers  and  cables  in 


HIGH    COURT   OF   ADMIRALTY.  33 

H.  M.  S.  Thetis.    3  Hagg^ 

the  cove,  and  examined  and  pat  in  order  all  the  air-pumps,  &c.,  &c., 
it  was  our  care  to  new  thatch  and  whitewash  the  houses ;  arrange- 
ments were  likewise  made  to  keep  up  a  supply  of  water  from  the  vil- 
lage, distant  two  miles  across  the  bar,  as  all  the  pools  of  fresh  water 
we  found  completely  dried  up  at  the  island.  On  the  16th,  a  minute 
survey  was  taken  of  the  bottom,  and  a  ground  plan  made,  when  it 
was  observed  that  the  form  of  the  spot  where  the  spirit-room  had  dis- 
charged its  yakiable  contents,  when  the  ship  fell  to  pieces,  was  an 
eUipse,  of  which  the  major  axis  was  about  forty-three  feet,  and  the 
minor  thirty-one.  No  treasure  has  ever  been  discovered  beyond  the 
limits  of  this  place.  It  was  found  by  us  to  be  occupied  by 
large  boulders  of  *  granite,  the  interstices  between  which  [  *  33  ] 
were  filled  up  by  guns  and  fragments  of  the  wreck,  mixed 
up  with  the  precious  metals,  in  most  parts  forming  compact  masses, 
which  it  was  difficult  and  tedious  to  separate.  All  the  northern  por- 
tion of  this  space,  or  that  nearest  the  rocks,  we  observed  had  been 
removed,  and  the  rest  searched  by  our  predecessors.  The  greater  part 
of  the  rocks,  however,  remained  untouched ;  and  on  the  strength  of 
these  surveys  and  observations,  confirmed  by  constant  subsequent 
visitations,  we  at  once  established  a  system  of  work,  from  which,  to 
the  end  of  our  operations,  we  never  deviated.  It  was  this:  that 
whether  our  labors  proved  successful  or  the  reverse,  we  would  clear 
and  remove  all  the  rubbish  within  the  space  alluded  to,  and  its  imme- 
diate neighborhood;  that  after  this  should  be  completed,  our  next 
object  would  be  to  endeavor  to  remove  all  the  rocks,  one  by  one, 
commencing  by  the  smallest,  and  ending  with  the  largest  and  most 
unwieldy.  On  such  a  system,  if  properly  pursued,  on  turning  the 
last  rock  it  is  obvious  that  the  place  would  be  cleared,  and  that  our 
labors  would  terminate.  On  the  17th,  we  got  up  an  eighteen  pounder 
long  gun.  On  the  19th,  we  experienced  one  of  those  mortifying 
checks  from  a  change  of  wind,  which,  till  we  altered  the  plati  we 
found  in  operation  of  working  the  diving  bell,  entirely  and  constantly 
interrupted  our  progress,  discouraged  the  workmen,  and  delayed  the 
operations.  On  the  28th,  under  circumstances  of  considerable  swell 
and  great  depth  of  water,  (ten  and  a  half  fathoms,)  we  succeeded  in 
recovering  part  of  a  chain-cable,  which,  with  a  net  attached,  had  been 
most  judiciously  thrown  over  the  mouth  of  the  cove,  to  pre- 
vent •  the  different  articles  of  the  frigate's  equipment  being  [  *  34  ] 
washed  into  deep  water.  I  happened  to  be  in  the  bell  on 
this  occasion,  and  can  testify  to  the  quantity  of  heavy  articles  which 
had  been  arrested  by  this  means.  On  the  29th,  we  recovered  the 
stream  anchor  from  under  a  large  rock.  On  the  3l6t,  we  got  up,  by 
a  heavy  purchase,  the  remainder  of  the  chain-cable.     Our  attention 
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was  now  particularly  turned  to  selecting  such  spots  on  the  surround- 
ing clifTs  as  were  judged  best  for  fixing  our  purchases  to,  as  it  was 
our  object  to  trust  more  to  these  securities  than  either  to  the  boats  or 
suspension  cables ;  and  it  is  to  this  plan  that  I  mainly  attribute  the 
non-occurrence  of  any  accidents  in  our  subsequent  operations.  When 
an  eligible  point  had  been  chosen,  an  eye-bolt  was  immediately 
placed  and  leaded,  and  thus  in  all  directions  we  had  points  to  which 
we  could  direct  the  force  of  our  main  capstan.  One  of  these  was 
distant  nearly  286  feet  from  the  object  to  be  moved,  and  as  much  as 
600  feet  from  the  capstan.  On  the  8th  of  April,  having  in  the  course 
of  our  work  cleared  around  a  long  gun  which  was  situated  beneath  a 
large  rock,  after  various  applications  of  our  power,  and  the  removal 
of  three  rocks,  we  succeeded  in  disengaging  and  getting  it  up.  The 
observations  which  we  were  enabled  to  make  at  the  removal  of  this 
gun,  confirmed  our  determination  not  to  touch  the  remaining  rocks 
until  all  the  space  was  thoroughly  cleared  around  them.  On  the  13th, 
The  Britoraart  transport  arrived,  when  we  loaded  her  with  all  the 
anchors  and  guns  which  ourselves  and  our  predecessors  had  got  up, 
together  with  many  tons  of  recovered  iron.  As  the  trans- 
[  *  35  ]  port  lay  at  the  distance  of  two  *  miles ;  and,  as  these  pon- 
derous articles  had  to  cross  the  bar,  we  considered  ourselves 
fortunate  in  accomplishing  this  duty  and  despatching  the  vessel  by 
the  morning  of  the  17th. 

At  this  period  we  experienced  considerable  delay  from  the  unfavor- 
able state  of  the  weather;  an  interval  of  seventeen  days  elapsing, 
from  the  11th  to  the  28th,  without  the  boats  being  able  to  go  out ; 
again  from  the  4th  of  May  till  the  16th,  though  the  weather  was 
moderate,  still  the  swell  over  the  wreck  was  just  so  great  as  to  pre- 
vent the  diving-bell  from  working.  It  was  during  these  tedious  and 
harassing  periods  that-we  determined  to  adopt  a  totally  new  system 
of  woVk,  and,  instead  of  using  the  boats,  to  avail  ourselves  of  the  sus- 
pension cables  which  had  hitherto  been  employed  only  to  get  up  guns 
and  heavy  articles  from  the  bottom.  The  small  diving-bell  had  never 
been  suspended  to  them.  On  the  16th,  we  moved  a  large  rock  (9  feet 
by  5^)  and  discovered  beneath  it  a  quantity  of  treasure.  The  22d 
was  the  first  day  on  which  we  tried  the  effect  of  the  cables,  and 
in  the  afternoon  in  a  south-west  wind  and  considerable  swell, 
the  divers  succeeded  in  bringing  up  some  treasure  and  bars  of  sil- 
ver. Before  this,  even  the  probability  of  a  south-west  wind  coming 
on  would  have  deterred  us  working  from  the  boats.  The  gain  in  time, 
the  security,  and  above  all,  the  steadiness  below  the  water,  obtained 
by  the  use  of  the  cables,  now  every  day  became  more  apparent,  and 
gave  fresh  spirits  to  all  employed  to  go  through  with  the  remainder 
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of  the  work  —  the  removal  of  the  large  rocks,  whose  size  was  now 
fully  developed.  On  the  29th  and  30th,  great  inconvenience  and 
delay  having  been  experienced  by  the  distance  (two  miles) 
at  which  *  The  Algerine  was  moored,  on  the  farther  side  of  [  *  36  ] 
the  bar,  we  shifted  her  round  and  anchored  opposite  our  huts, 
and  at  not  more  than  four  cables'  length  distance  from  the  wreck 
itself;  this  much  facilitated  our  operations.  On  the  15th  we  tried 
the  bell  in  a  heavy  swell,  and  succeeded  in  recovering  some  treasure, 
but  we  found  the  wash  very  great  at  the  bottom ;  in  the  event  of  our 
not  succeeding  by  purchases  in  moving  the  large  rocks,  our  attention 
was  now  occupied  in  experiments  in  blowing  and  rending  the  granite, 
and  I  have  little  doubt  but  that,  had  the  former  method  failed,  we 
should  have  been  able  to  effect  our  object  by  these  means.  The 
skill  and  ingenuity  of  our  men  were  never  more  conspicuous  than  on 
this  occasion.  On  the  22d  we  succeeded  in  moving  a  large  round 
rock  of  about  seven  feet  diameter  the  distance  of  about  forty  feet,  and 
discovered  a  large  bed  of  treasure  beneath  it  The  stench  of  some 
decayed  meat  below  was  very  distressing  to  the  divers.  A  thirty-two- 
ponnder  carronade  was  recovered  on  the  26th.  On  the  28th  we  made 
our  first  great  effort  in  removing  a  rock  called  the  clump  rock,  from 
its  shape.  It  was  difficult  to  calculate  its  dimensions,  but  it  could 
not  have  been  less  than  forty  tons  in  weight.  Our  first  attempt  failed. 
On  the  second,  when  a  slight  change  of  direction  in  the  purchases 
had  been  given,  this  ponderous  mass  started  from  its  position  and 
rolled  nearly  forty-two  feet ;  some  treasure  was  found  beneath  it.  On 
the  29th,  the  supernumeraries  belonging  to  The  Lightning  left  us,  but 
as  our  own  men  had  acquired  a  thorough  knowledge  of  the  work,  we 
did  not  experience  any  delay  from  this  loss.  On  the  Ist  of  July,  we 
determined  to  move  the  gun  rock,  which  was  the  next  in  size 
•  greater  than  the  dump ;  and  after  all  was  ready,  by  a  great  f  *  37  ] 
simultaneous  effort,  this  huge  impediment  was  dragged  from 
its  position.  The  estimated  weight  of  the  stone  was  fifty  tons.  On 
the  4th  we  recovered  the  last  long  gun,  which  was  in  sight  On  the 
5th,  in  consequence  of  five  hours'  attentive  survey  by  myself,  we 
determined  to  move  a  large  rock  again,  which  had  been  turned  in  the 
early  days  of  our  operations  before  our  system  of  work  had  been 
finally  established,  and  the  enormous  sum  of  nearly  $24,000  was  found 
beneath  it  By  the  21st  we  had  completely  cleared  down  to  the  gra- 
nite bottom  aU  the  space  occupied  by  these  rocks,  and  there  only 
remained  unexamined  one  place  which  was  occupied  by  a  stone  of  vast 
dimensions.  It  was  seventeen  feet  long,  seven  feet  in  average  breadth, 
and  eight  feet  deep,  which,  allowing  the  cubic  foot  of  granite  of  183 
pounds,  would  make  its  weight  sixty-three  tons  ;  but  the  determina- 
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tion  of  The  Algerine's  ship's  company  was  not  to  be  daunted  even  by 
such  an  obstacle;  and  in  order  that  we  might  leave  no  doubt  or  regret 
behind,  it  was  determined  as  a  last  effort,  at  all  hazards  to  remove  it. 
Every  impediment  having  been  accordingly  taken  away  in  its  intended 
path,  and  the  declivity  of  the  ground  properly  ascertained,  three  lewis 
irons  were  fixed  in  the  inshore  extremity,  and  the  tackles,  secured  by 
pendants  to  them.  To  give  an  idea  of  the  power  required,  it  will  be 
enough  to  describe  our  cable  purchase.  A  tackle  was  applied  to  the 
fall  of  a  three-fold  purchase,  and  this  was  led  to  a'  capstan  of  great 
force,  having  thirty  men  upon  it.  Happily  our  first  effort  was  success- 
ful, and  on  the  diving-bell  going  down,-this  huge  stone  was 
[  *  38  ]  found  to  have  moved  a  *  considerable  distance ;  nothing  was 
discovered  beneath  it,  but  we  had  the  satisfaction  of  know- 
ing that  no  exertion  had  been  wanting  on  our  parts  to  the  satisfactory 
accomplishment  of  our  duty.  The  three  following  days  were  spent  in 
reexamining  the  bottom  and  in  getting  up  the  last  fragments  of  the 
frigate's  keelson,  when  finding  that  nothing  was  left  of  which  the 
value  or  importance  could  warrant  our  remaining,  having  myself  fre- 
quently and  minutely  searched  the  ground,  and  fifteen  sixteenths  of 
the  property  having  been  recovered,  on  the  27th  of  July,  we  quitted 
the  Brazilian  territory."  ' 

Upon  the  arrival  in  this  country  of  the  first  consignments  of  the 
treasure  or  bullion,  the  admiralty  proctor  arrested  it  as  a  derelict,  and 
as  such,  droits  of  admiralty.  Upon  this  a  claim  was  made  on  behalf 
of  the  owners  and  proprietors ;  and  restitution,  subject  to  the  salvage 
and  expenses,  was  ordered  in  the  usual  way ;  and  also  a  decree  of 
appraisement  and  sale.  On  the  12th  of  May,  1832,  the  net  proceeds 
of  the  bullion,  then  arrived,  was  reported  by  the  deputy-marshal  of 
the  admiralty  at  94,642/.;  and  the  judge  directed  47,000/.  to  be  paid 
out  of  the  registry  to  the  claimants,  on  behalf  of  the  owners  and  pro- 
prietors, without  prejudice  to  any  question.  As  further  consignments 
arrived  in  England  they  were  also  arrested,  and  the  actions  in  respect 
thereof  consolidated. 

[  •  39  ]       An  appearance  was  given  for  Captain  Dickinson,  •  and 
the  officers  and  crew  of  H.  M.  sloop  Lightning,  as  salvors. 
1'he  grounds  of  their  claim  are  sufficiently  obvious. 

Claims  were  also  given  for  Captain  Talbot,  and  the  officers  and 


1  $588,801  were  recovered  by  The  Lightning,  and  $161,500  by  The  Algerine.    The 
government  stores  recovered  were  valued  at  about  2,000i^ 
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crew  of  H.  M.  S.  Warspite;  also  for  Rear- Admiral  Sir  Thomas 
Baker,  G.  C.  B.,  as  the  principal  salvor ;  and  subsequently  for  the 
Hon.  Captain  De  Roos,  and  the  officers  and  crew  of  The  Algerine, 
as  salvors  in  respect  of  $161,500.  An  appearance  was  also  given  for 
the  widovr  of  Mr.  Moore,  the  engineer. 

A  claim  was  made  by  the  admiralty  for  certain  expenses,  amount- 
ing to  13,833^  8$.  7d.j  incurred  for  pay,  and  in  ropes,  victualling,  and 
wear  and  tear  of  H.  M.  ships  Lightning,  Algerine,  and  Adelaide.  On 
the  part  of  Sir  T.  Baker  and  of  the  owners,  no  objection  was  made 
to  such  a  deduction,  either  from  the  value  of  the  treasure,  or  from  the 


The  admiral,  Sir  T.  Baker,  claimed  in  respect  of  the  whole  amount 
of  treasure  that  had  been  recovered ;  and  on  his  behalf  it  was  alleged, 
^  that  be  had  devoted  his  whole  attention  to  the  originating  and  car- 
rying on  the  arduous  operations  which  had  been  performed  to  effect 
the  salvage ;  that  he  appropriated  H.  M.  ships  Lightning  and  Ade- 
laide entirely  to  the  service,  having  also  the  assistance  of  The  War- 
spite  and  Algerine,  as  well  as  every  officer  or  man  of  the  squadron 
who  could  be  spared  from  their  public  duties,  and  who  could  be  in 
any  way  conducive  to  its  success ;  that  the  whole  responsibility  and 
expense  of  the  undertaking  had  devolved  upon  him ;  that  he 
engaged  *  a  party  of  cabalos,  or  native  divers,  at  Rio,  and  [  *  40  ] 
sent  them  to  Cape  Frio,  at  considerable  cost,  although  cir- 
cumstances over  which  he  had  no  control  rendered  their  services 
unnecessary;  t'hat  he  had  great  difficulties  to  encounter  in  conse- 
quence of  the  jealous  feelings  of  the  Brazilian  government,  who  had, 
from  false  repolrts  of  interested  and  malicious  persons,  taken  umbrage 
at  the  prolonged  stay  and  interference,  as  it  was  called,  of  the  British 
ships  under  the  command  of  Sir  Thomas  Baker,  with  the  island  of 
Cape  Frio ;  that  whenever  his  public  duties  required  him  to  visit  other 
parts  of  his  station,  he  left  written  and  very  particular  directions  for  the 
prosecution  of  the  salvage  services,  with  orders  to  the  senior  officer,  who 
might  happen  to  be  upon  the  spot,  to  give  every  facility  in  his  power  to 
Captain  Dickinson,  and  the  other  persons  engaged  therein,  to  continue 
the  undertaking ;  and  that  he  caused  insurances  from  time  to  time  to 
be  effected  upon  the  treasure  remitted  to  England ;  that  thus  the  plan, 
and  attempt  to  recover  the  treasure  originating  with  him,  and  the 
undertaking  being  carried  on  under  his  directions,  and  at  his  respon- 
sibility and  risk,  the  whole  loss  in  case  of  failure,  would  have  fallen 
upon  him ;  and  that  also,  had  it  not  been  for  the  zeal  and  prompti- 
tude with  which  he  applied  his  personal  funds  and  credit,  and  the 
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resources  which  his  situation  as  admiral  of  the  station  placed  at  his 
disposal,  the  enterprise  could  either  never  have  been  attempted,  or  if 
attempted  must  speedily  have  been  abandoned." 

On  the  part  of  Captain  Dickinson  it  was  denied,  "that 
[  *  41  ]  the  admiral  originated  any  part  of  the  *  operations  or  mea- 
sures for  effecting  the  operations  at  Cape  Frio ;  or  that  he 
invented  or  suggested  the  invention  or  construction  of  instruments  or 
apparatus  used  in  the  recovery  of  the  treasure,  save  the  net,  which,  it 
was  alleged,  was  not  of  any  use.  That  in  respect  of  the  additional 
hands,  a  despatch  to  Capt  D.,  from  the  admiral,  dated  at  Rio,  on  the 
9th  of  March,  1831,  was  referred  to ;  it  was  as  follows :  *  You  will 
clearly  understand  that  all  persons,4vithout  exception,  whom  I  may  be 
induced  to  send  with  a  view  of  assisting  you  in  your  present  enter- 
prise, are  wholly  under  your  control  while  they  remain  and  have  any 
thing  whatever  to  do  with  your  operations.'  It  was  also  alleged  that 
in  respect  of  any  advances  made  or  authorized  by  the  admiral,  the 
owners  of  the  property  were  liable.  It  was  denied,  that  the  admiral 
had  any  difficulties  to  encounter  in  consequence  of  the  interference  of 
the  Brazilian  government ;  but  it  was  admitted  that  certain  unfounded 
reports  having  been  circulated  respecting  a  pretended  forcible  occu- 
pation of  Cape  Frio,  by  Captain  Dickinson,  and  the  Brazilian  govern- 
ment having  made  a  representation  to  the  British  minister  at  Rio,  an 
inquiry  was  instituted  after  the  departure  of  the  admiral  from  the  sta- 
tion, by  the  senior  officer  in  command,  and  on  the  report  of  Captain 
Dickinson,  and  by  the  interference  of  the  British  minister  that  the  mis- 
understanding was  cleared  up." 

The  claim  of  The  Warspite,  to  share  generally  in  the  salvage, 
rested  on  the  grounds  of  the  schooner  and  launch  belonging  to  that 
ship  being  occupied  in  the  service ;  and  that  officers,  artificers, 
[  *  42  ]  and  other  men,  as  also  various  stores,  were  *  supplied  by  The 
Warspite.  The  claim  was  not  opposed  on  the  part  of  The 
Ldghtning,  as  regarded  the  officers  and  crews  of  the  schooner  and 
launch,  or  the  artificers,  up  to  the  16th  of  May,  1831 ;  but  was  re- 
sisted as  regarded  The  Warspite  generally,  alleging  that  ship  to  have 
been  at  the  Cape  of  Good  Hope  from  June,  1831,  till  the  middle  of 
December,  and  that  save  the  arrivals  of  the  schooner  at  Cape  Frio, 
up  to  the  2l8t  of  December  in  that  year,  no  one  belonging  to  The 
Warspite  had  been  there  subsequent  to  the  l*6th  of  May. 

[The  claim  of  The  Warspite  (flag-ship)  to  share  generally  was  not 
allowed.] 

It  was  not  denied,  on  the  part  of  the  owners,  that  a  meritorious 
service  had  been  performed  in  the  raising  and  recovery  of  the  bullion 
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or  treasure ;  but  it  was  alleged  "  that  all  the  several  persons  engaged, 

and  DOW  claiming  to  be  salvors,  as  well  officers  as  men,  were  during 

the  whole  period  referred  to  (and  still  were)  in  his  Majesty's  naval 

service,  and  receiving  pay  as  such  ;  that  it  was  their  unquestionable 

duty  to  proceed  in  their  public  capacity  upon  any  service  which  might 

call  for  the  exercise  of  their  skill  and  labor,  without  reference  to  any 

private  emolument  to  be  derived  therefrom,  and  more  especially  as 

the  vessel  in  which  the  treasure  in  question  had  been  shipped,  and  on 

board  whereof  it  was  at  the  time  when  such  vessel  was  wrecked,  was  a 

frigate  in  the  service  of  his  Britannic  Majesty ;  and  that  the  greater 

part  of  the  preparations,  alleged  to  have  been  made  with  a  view  to 

the  recovery  of  the  treasure,  if  skilfully  made,  must  have  been  equally 

undertaken  in  order  to  regain  the  stores  and  ballast  of  the  frigate,  a 

service  in  which  the  alleged  salvors  would  necessarily  have 

been  emyloyed  *  had  no  treasure  been  on  board  the  frigate  [  *  43  ] 

when  wrecked  and  lost,  as  she  was  truly  stated  to  have 

been ;  and  that  the  several  alleged  salvors  were  engaged  in  one  joint 

operation  or  service,  and  that  the  dispute  between  Admiral  Baker 

and  any  officer  under  his  orders,  was  irrelevant  to  the  question  of 

the  amount  of  salvage  to  be  paid  by  the  owners,  who  ought  not  to 

have  been  made  in  any  respect  parties  thereto ;  and  that  it  was  not 

competent  to  Captain  Dickinson  to  aver  that  he  acted  independently 

of  his  superior  officer  so  as  to  be  entitled  to  a  distinct  remuneration." 

• 
Addams  and  Haggard  for  Captain  Dickinson  and  for  the  rest  of 
the  officers  and  crew  of  The  Lightning,  and  others. 

Matcham  for  The  Warspite. 

Ourieis  and  Robinson  for  The  Algerine. 

Burnaby  and  Lushinglon  for  Admiral  Sir  T.  Baker. 

The  King's  AdvocaiCy  Phillimorey  and  Nicholly  for  the  owners. 

Dodson  on  behalf  of  the  Admiralty. 

The  principal  cases  cited  were  The  Aquila,  1  Rob.  37 ;  L'Esper- 
ance,  1  Dod.  46 ;  EUiotta,  2  Dod.  75 ;  Baltimore,  2  Dod.  132 ;  Water- 
loo, 2  Dod.  433  ;  Vine,  2  Hagg.  1 ;  Frances  Mary,  2  Hagg.  89;  Jane, 
2  Hagg.  338,  and  The  Jubilee,  MS.,  case  decided  in  1826.1 

I  Jaly  7th,  1826.  The  Jubilee,  with  a  cargo  of  French  hrandy,  sank,  at  the  end  of 
Norember,  1824,  in  deep  water,  in  the  Queen's  Channel,  near  to  Margate  Sand. 
After  Tarions  attempts,  under  the  superintendence  of  the  agent  of  the  underwriters, 
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[  •  44  ]       •  Sir  C.  Robinson.     This  is  a  question  of  civil  salvage 
unprecedented  in  amount  of  property,  and  also  in  respect  to 


to  raise  the  vessel  and  save  the  cargo,  several  smacks  belonging  to  Messrs.  Bell,  of 
Whitstable,  and  to  others,  were  engaged ;  their  efforts  were  unsuccessful.  In  April, 
1825,  the  four  Messrs.  Bell,  in  conjunction  with  W.  Whorlow  and  J.  Marlborough, 
ship-owners,  of  Whitstable,  and  with  the  assistance  of  a  brig  of  180  tons,  made  a  fresh 
attempt,  and  this  also  was  unsuccessful.  They  then  adopted  a  plan  proposed  by  John 
Pramp,  who  resided  on  that  part  of  the  coast ;  and  to  effect  it,  Cram|>  and  his  two 
brotiierB  purchased  The  Manto,  a  vessel  of  248  tons,  and  having  fitted  machinery  on 
board,  at  considerable  expense,  they,  on  the  18th  of  August,  commenced  operations, 
assisted  by  the  smacks  of  the  Messrs.  Bell.  The  vessel  was  at  that  time  docked  in  the 
sand  about  ten  feet  They  continued  their  exertions  (with  occasional  interruptions 
from  weather)  till  the  19th  of  September,  when  they  raised  the  vessel.  On  the  12tli 
of  October  they  rode  her  afloat,  and  removed  her  between  three  or  four  inches,  when 
part  of  the  gear  broke  and  she  again  sunk.  At  this  time,  the  wind  coming  on  to  blow 
very  heavily,  they  returned  to  Whitstable,  and  delivered  into  the  charge  of  the 
deputy  sergeant  of  the  Cinque  Ports  fifty-four  casks  of  brandy,  which  having  become 
disengaged  fron^  the  vessel,  they  had  secured.  ELaving  resumed  their  enterprise,  and 
after  encountering,  throughout,  great  risk  of  life,  and  frequent  interruption  by  damage 
to  their  boats  and  to  the  machinery,  they,  on  the  20th  of  January,  1826,  again  raised 
ihe  vessel,  and  dropped  up  with  her  about  three  quarters  of  a  mile,  when,  in  conse- 
quence of  her  being  much  torn  about,  and  weakened  by  the  means  used  to  raise  her, 
the  bottom  separated  from  the  top ;  upon  this  they  cleared  away  the  chains  and  gear, 
and  having  ascertained  that  there  was  no  more  cargo  on  board,  they  in  February  gave 
up  the  enteiprise. 

There  were  eight  principal,  and  thirty-eight  subordinate  salvors.  A  claim  also  was 
made  for  forty  men,  who  had  picked  up  and  brought  in  forty  casks  of  brandy,  valued 
at  about  4,100/.  14,352Z.  was  the  estimated  value  of  the  brandi^,  provided  that  they 
were  sold  duty  free.  The  treasury  had  granted  its  permission  for  their  re-distillation. 
The  payments  made  and  charges  incurred  by  the  salvors  were  put  at  2,300/. 

The  prayer  of  the  owners  was,  —  **to  refer  all  the  charges  and  expenses  laid  out, 
incurred,  and  expended  by  the  respective  parties  to  the  registrar  and  merchants  to 
report  thereon,  and  to  make  such  decree  in  respect  to  salvage  and  expenses  as  the 
court  should  see  fit ;  and  to  direct  that  so  much  of  the  brandies  as  would  produce  the 
amount  awarded  for  salvage,  together  with  the  charges  and  expenses  attendant  upon 
the  same,  and  the  costs  incurred  in  this  cause,  be  sold  duty  free,  and  the  remainder  be 
delivered  for  their  use.**  ^ 

Phillimore  and  Dodson  were  for  the  several  salvors.  They  cited  The  Jongo  Bastian 
.5  Rob.  322,  in  which  case  two  thirds  of  the  property  sawed  had  been  allotted. 

Addams,  for  the  owners,  admitted  that  the  vessel  was  a  derelict;  and  that  it  was  a 
fit  case  for  a  liberal  remuneration  to  the  salvors. 

Judgment. 
Lord  Stowell.    This  is  a  case  of  extraordinary  merit  of  various  kinds,  combined 
together  in  various  ways.    It  embraces  every  thing  that  can  augment  a  salvage  service ; 

^  A  sale,  duty  free,  in  respect  of  salvage,  is  no  longer  allowed.    See  4  &  5  W.  IV.  c.  89,  s.  4. 
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the  *  nature  of  the  services  performed.     The  Thetis,  being  [  *  45  ] 
one  of  H.  M  ships  employed  in  bringing  *  specie  from  South  [  *  46  ] 
America,  sailed  from  Rio  de  Janeiro  on  the  4th  of  Decem- 
ber, 1830,  and  was  wrecked  on  the  5th,  off  Cape  Frio,  where  she 
drifted  into  a  cove  surrounded  by  high  rocks,  and  sunk  with  treasure 
to  the  amount  of  above  $810,000.    The  news  of  this  disaster  reached 
Rio  on  the  10th.     Admiral  Baker,  the  commanding  officer  of  the 
British  sqnadron  on  that  station,  proceeded  to  the  spot,  surveyed  the 
localities,  as  they  are  termed,  collected  all  the  information  that  could 
be  obtained,  and  having  stationed  a  vessel,  The  Algerine,  to  guard 
the  wreck,  returned  to  Rio  on  the  24th. 

The  possibility  of  recovering  any  part  of  the  property  naturally  en- 
gaged Admiral  Baker's  attention ;  and  whether  he  was  more  or  less 
sanguine  in  his  expectation  of  recovering  a  large  portion  of  the  dol- 
lars, I  cannot  doubt  his  intention  to  attempt  it  The  subject  had  ex- 
cited a  general  interest  at  Rio  among  the  British  officers  and  all  other 
persons,  and  particularly  in  the  mind  of  Captain  Dickinson,  who 
formed  plans  and  constructed  models  for  that  purpose.  Captain 
Dickinson  submitted  these  plans  and  models  to  Admiral  Baker,  or  he 
was  sent  for  and  consulted  by  the  admiral,  according  to  their  different 
statements,  and  was  eventually  appointed  by  the  admiral  to  under- 
take'the  recovery  of  the  stores  and  specie.  This  part  of  the  case  has 
gone  into  a  detail  of  particulars  which  is  almost  extravagant 
with  respect  to  the  supposed  exclusive  merit  of  *  originating  ]  *  47  ] 
the  enterprise,  and  devising  the  measures  that  were  adopted. 


and  I  am  disposed  to  give  the  utmost  that  the  court  has  e?er  awarded.  In  The  Jonge 
Bastian,  two  thirds  were  given ;  and  I  only  hesitate  in  this  instance  to  adopt  that  pro- 
portion from  the  little  that  would,  I  fear,  be  lefl  for  the  owners,  as  the  part  reserved 
to  them  is  not  privileged  as  to  duty.  But  the  merits  of  this  case  are  certainly  of  a  very 
peculiar  kiad.  There  was  constant  attention,  risk,  ready  invention,  and  a  mechanical 
apparatus,  contrived  in  a  very  elaborate  and  highly  creditable  way.  If  a  person  were 
to  sit  down  and  fancy  a  case  of  high  salvage  merit,  he  could  not  easily  surpass  the  pre- 
sent case  in  all  its  ingredients.  The  owners  can  claim  but  little  merit ;  the  sum  they 
advanced  in  the  first  instance  was  totally  inadequate  to  the  demand ;  and  there  was  no 
mbaequent  offer  of  contribution.  They  incurred  no  risk  and  gave  no  encouragement 
to  the  enterprise.  The  vessel  itself  was  a  total  derelict,  and  the  salvors  have  per- 
fomed  a  most  meritorious  service ;  the  chance  finders  also  are  represented  to  have 
behaved  remarkably  well  throughout  The  court  ultimately  directed  that  the  expenses 
and  charges  claimed  by  the  salvors  should  be  taxed ;  that  the  salvors  should  also  have 
9,0001,  and  out  of  that  allotment  pay  to  the  forty  men  one  fifth  of  the  value  of  the 
goods  brought  in  by  them.  The  court  also  directed  sufiicient  cargo  to  be  sold,  free 
from  duty,  to  pay  the  salvage  and  expenses. 

3* 
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The  admiral  suggests  the  use  of  a  diving-bell,  —  Captain  Dickinson 
claims  the  merit  of  constructing  it  from  the  ship's  tanks;  —  one  pro- 
poses the  use  of  the  hawse  of  the  ship's  patent  pump, — the  other 
claims  the  merit  of  supplying  it ;  one  engages  Mr.  Moore,  a  skilful 
engineer  in  the  service  of  the  Brazilian  government, — the  other  ob- 
tains the  consent  of  that  government  for  his  employment;  the  admi- 
ral, again,  constructs  a  net  made  of  hawsers  and  chain-cable,  in  order 
to  inclose  the  cove  ;  but  that  is  said  to  have  proved  useless.  I  will 
not,  however,  pursue  further  the  admissions  and  denials  on  these 
points;  they  amount  to  this  —  that  Admiral  Baker  and  Captain 
Dickinson  had  frequent  conferences,  in  which  various  plans  were 
suggested  and  considered  between  them;  and  I  also  refrain  from 
dwelling  more  minutely  on  these  details,  because  I  do  not  attach  so 
much  importance  to  them  as  the  parties  themselves  appear  to  have 
done.  The  result  proves,  that  the  admiral  did  every  thing  that  an 
'  active  and  intelligent  commander  could  do  to  promote  and  forward 
the  enterprise,  and  that  Captain  Dickinson,  by  his  ingenuity  and  ex- 
ertions, fully  justified  the  choice  which  had  been  made  of  him  as  the 
duxfaciiy  or  person  to  whom  the  immediate  command  of  the  enter- 
prise was  intrusted.  That  character  was  indisputably  sustained  by 
Captain  Dickinson,  and  supersedes  the  consideration  of  many  other 
particulars,  since  on  that  the  claim  of  principal  salvor  more  depends 
.  than  on  any  ideal  priority  of  invention  or  design  that  has 
[  •  48  ]  been  *  strongly  contested  between  them.  Such  has  been 
the  practice  of  this  court  in  reference  to  the  cases  which 
have  hitherto  occurred,  being  cases  usually  of  casual  service.  If  a 
different  class  of  cases  should  arise  from  the  application  of  new  pro- 
cesses of  art  or  science,  as  this  was  in  some  degree,  which  may  in- 
troduce larger  combinations  of  means,  and  require  larger  resources, 
they  must  be  provided  for  by  agreement,  or  decided,  if  possible,  on 
such  principles  of  equity  as  may  justify  the  court  in  presuming  the 
agreement  of  the  parties.  Salvage,  in  its  simple  character,  is  the 
service  which  those  who  recover  property  from  loss  or  danger  at  sea, 
render  to  the  owners,  with  the  responsibility  of  making  restitution, 
and  with  a  lien  for  their  reward.  It  is  personal  in  its  primary  cha- 
racter, at  least ;  and  those  who  are  so  employed  in  the  service  are 
those  whom  the  law  considers  as  standing  in  the  first  degree  of  rela- 
tion to  the  property  and  to  the  proprietors.  This  is  necessary  for  the 
protection  of  the  owner,  who  ought  not  to  be  burdened  with  artificial 
claims,  and  it  is  the  natural  mode  of  tracing  effects  to  their  efficient 
causes;  for  by  whom  can  the  service  be  said  to  be  ostensibly  per- 
formed, but  by  those  who  recover  the  thing,  and  on  whom  can  the 
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duty  of  restoring  it  lie,  but  on  those  who  actually  regain  the  posses- 
sion ?     These  are  the  priiiciples  on  which  the  court  proceeds  in  com- 
pelling restitution,  when  necessary,  or  in  assigning  a  reward.      It 
looks  primarily  to  the  actual  salvor,  and  has  uniformly  rejected  all 
claims  founded  on  prerogative  rights,  as  of  the  Lord  High 
Admiral  in  former  times,  of  lords  of  manors,  *  of  magis-  [  *  49  ] 
trates,  and  of  flag  officers,  except  with  reference  to  assist- 
ance substantially  and  beneficially  afforded. 

I  shall  have  other  opportunities  of  examining  the  nature  and 
quality  of  Admiral  Baker's  claim ;  but,  after  the  observations  which  I 
have  made,  I  think  it  not  premature  to  say,  that  Captain  Dickinson 
stands  indisputably  in  the  character  of  actual  primary  salvor ;  and  I 
say  it  now,  principally,  that  I  may  discharge  from  my  statement  of 
fact«  any  asperity  with  which  that  claim  may  have  been  contested. 

Another  preliminary  observation  which  I  must  make  is,  that  this  is 
a  case  quite  out  of  the  ordinary  class  of  salvage  cases.  The  very  first 
fact  shows  the  peculiar  nature  of  the  service,  for  it  is  not  till  the  24th 
of  January,  1831,  nearly  two  months  after  the  accident,  and  one 
month  after  the  purpose  of  recovering  the  stores  and  specie  had  been 
entertained,  and  the  means  devised  in  communication  with  the  admi- 
ral, that  Captain  Dickinson  sails  from  Rio  de  Janeiro  to  effect  this 
object  In  the  mean  time,  all  the  assistance  that  could  be  afforded 
by  concerted  measures  had  been  supplied.  Stores  and  men  had  been 
furnished  from  other  ships.  The  Adelaide  and  the  launch  of  The 
Warspite  were  put  under  Captain  Dickinson's  command.  A  net  to 
inclose  the  cove,  and  a  suspension  cable  had  been  proposed  by  the 
admiral,  and  constructed  from  the  public  stores ;  and  other  things,  to 
a  small  amount  at  least,  had  been  procured  at  the  admiral's  cost. 

The  operations  commenced  on  the  1st  of  February,  1831,  by  pre- 
paratory measures  which  appear  in    Captain  Dickinson's 
jonrnal,  which  •contains  an  interesting  narrative  of  the  pro-  [  *  50  ] 
ceedings.     The  place  where  The  Thetis  was  sunk  was,  it 
seems,  a  cove  of  about  four  hundred  and  fifty  feet  wide,  surrounded 
on  three  sides  by  almost  perpendicular  rocks  rising  from  one  hundred 
to  two  hundred  feet  in  height,  and  exposed  on  the  south  side  to  the 
sea,  which  broke  into  the  cove  occasionally  with  tremendous  force, 
and  raged  with  a  fury  that  is  described  by  nautical  men  as  scarcely 
conceivable  by  those  who  had  not  witnessed  it     The  net  projected 
by  the  admiral  was  extended  at  the  outside  of  the  wreck ;  diving-bells 
were  constructed  from  water-tanks ;  the  wreck  was  visted  and  exa- 
mined, and  her  situation  and  position,  so  far  as  they  could  be  ascer- 
tained, were  mapped  and  buoyed ;  huts  were  constructed,  and  an 
encampment  made  for  the  protection  and  accommodation  of  the  men, 
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who  had  to  straggle  with  the  vicissitudes  of  a  trophical  climate ;  and 
it  is  scarcely  possible  to  imagine  any  merit  of  patient  and  persevering 
energy  and  exertion  that  was  not  sustained  by  Captain  Dickinson 
and  those  under  his  command. 

The  diving-bell  was  lowered  for  the  first  time  on  the  4th  of  March, 
and  continued  to  be  worked  for  many  hours  together  during  the  day, 
and  sometimes  by  torch-light ;  and  the  workmen  suffered  much  from 
the  noisomeness  of  the  putrescent  provisions  and  animal  substances 
(which  had  been  in  the  frigate)  through  which  they  had  to  dig  for 
several  feet ;  they  were  also  frequently  interrupted,  for  days  together, 
by  the  swell  of  the  sea  and  by  its  more  violent  irruption ;  and  on  one 
occasion  the  bell  was  dashed  against  a  rock,  and  the  men  escaped 
with  difficulty  by  rising  to  the  surface.     The  necessity  of 
[  •  51  ]  •  obtaining  a  more  firm  stage  or  platform  than  the  deck  of 
the  launch,  had  been  anticipated  from  the  first.     Admiral 
Baker  had  recommended   and   provided  a  suspension  cable  to  be 
stretched  across  the  cove,  in  a  direction  pointed  out  by  him.    Captain 
Dickinson,  however,  on  his  arrival,  thought  that  plan  not  practicable, 
and  did  not  use  it,  but  substituted  a  vast  crane  or  derrick,  which  he 
projected,  and  began  to  construct  from  the  first  day  of  his  arrival. 
The  merit  of  this  invention  has  been  disputed,  like  every  other  part 
of  the  case ;  but  I  see  no  reason  to  deny  to  Captain  Dickinson  the 
full  merit  of  adapting  it  to  this  service ;  the  construction  of  it  occu- 
pied much  time,  and  it  was  not  brought  into  use  till  the  6th  of  May. 
Captain  Owen  describes  the  derrick  as  being  158  feet  in  length, 
composed  of  twenty-two  small  spars,  and  stepped,  or  fixed  by  exca- 
vation in  the  rock  a  few  feet  above  the  waters  edge  ;  that  it  was  sup- 
ported at  its  other  extremity  by  a  chain  cable,  made  fast'  above  the 
rock,  and  at  the  height  of  150  feet,  and  held  by  stays,  whereby  the 
outer  end  was  raised  to  the  height  of  forty  feet  above  the  sea ;  the 
bell  was  lowered  or  raised  by  a  capstan  on  the  summit  of  the  clifT; 
crabs  were  fixed  on  the  cliff  at  other  points  of  the  cove,  to  which  guys 
were  led,  for  the  purpose  of  moving  the  head  of  the  derrick  from  side 
to  side.     He  says,  "  this  machine  greatly  excited  his  admiration,  and 
could  only  have  been  erected  and  worked  by  British  seamen,  and,  in 
his  opinion,  founded  on  the  experience  of  forty-four  years  of  nautical 
service,  had  never  been  equalled  for  the  ingenuity  and  skill  with 
which  it  was  contrived." 
[  *  52  ]       I  have  given  this  description  in  the  words  of  *  this  intel- 
ligent and  disinterested  witness,  (who  visited  the  cove  in 
the  command  of  H.  M.  S.  Eden,  to  convey  some  parcels  of  the  dol- 
lars to  England,)  that  I  might  be  sure  of  doing  justice  to  the  inven- 
tion, which  occupies  no  smaU  part  of  the  correspondence  between 
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Captain  Dickinson  and  the  admiral  respecting  the  comparative  merits 
of  their  rival  inventions  —  this  derrick,  and  the  suspension  cable. 
Both,  however,  have  only  served  to  show  the  ardor  and  alacrity  df 
their  respective  inventions  in  the  prosecution  of  a  common  object ; 
for  the  cable  was  never  suspended  in  the  way  proposed  by  the  admi- 
ral ;  and  the  derrick  was  worked  only  ten  days  before  it  was  swept 
away  by  a  most  tremendous  irruption  of  the  sea  on  the  19th  of  May, 
after  raising  only  about  050,000.  The  diving-bell,  however,  had  been 
worked  from  the  launch  from  the  4th  of  March.  Detached  rocks  of 
many  tons'  weight  had  been  blasted  or  turned  over,  by  boring  and 
the  use  of  lewis  irons,  to  which  handles  were  fastened  and  worked  by 
capstans  on  the  cliiTs  in  various  directions ;  and  in  this  manner  large 
parcels  of  dollars  were  recovered  during  the  months  of  April,  May, 
and  June,  which  had  been  lodged  under  the  rocks,  and  were  found  in 
masses  of  many  thousands  together. 

On  the  destruction  of  the  derrick.  Captain  Dickinson,  it  would 
seem,  proposed  to  erect  another;  but  that  plan  was  disapproved  of 
by  the  admiral,  and  discontinued ;  and  he  then  resorted  to  the  device 
of  a  suspension  cable,  formed  on  a  different  principle,  and  suspended 
in  a  different  direction,  as  he  explains  it,  from  that  proposed  by  the 
admiral.  The  works  went  on  with  great  spirit  and  success 
•till  the  middle  of  July,  1831,  during  which  period  a  corre-  [  *  53  ] 
spondence  was  regularly  kept  up  with  the  admiral,  submit- 
ting for  his  approbation  and  sanction  almost  every  thing  that  was 
done.  Supplies  of  stores  and  men  were  required  and  furnished ;  and 
The  Adelaide  was  employed  almost  constantly  in  passing,  between 
Cape  Frio  and  Rio  de  Janeiro  for  that  purpose.  Early  in  July,  Admi- 
ral Baker  went  on  public  duty  to  the  Cape  of  Good  Hope,  which  is 
said  to  have  been  within  the  limits  of  his  station,  and  reports  were 
forwarded  to  him  there.  He  remained  absent  till  the  middle  of  De- 
cember.    Captain  Dickinson  was  recalled  to  Rio  on  the  25th  of  July, 

1831,  by  Lord  James  Townshend,  the  senior  officer  in  command,  and 
continued  there  till  the  25th  of  August,  during  which  time  the  works 
were  suspended,  and  were  guarded  only  by  a  detachment  of  men  left 
for  that  service. 

I  will  now  state  what  Mr.  Dabbs,  the  surgeon,  says  of  the  effect  of 
the  labor  and  fatigue  on  the  health  and  constitutions  of  the  officers 
and  men.  As  the  list  of  invalids  increased,  it  appears  that  they  were 
removed  from  the  encampment  and  put  on  board  The  Lightning. 
This  gentleman  says,  in  his  affidavit,  that  he  was  surgeon  of  The 
Lightning  from  the  30th  December,  1830,  to  the  month  of  September, 

1832.  He  describes  the  huts,  and  the  employment  of  the  officers  and 
men,  and  says  "^  that  when  not  prevented  by  sickness,  and  exclusive 
of  Sundays,  they  were  unremittingly  employed  in  arduous  and  labo- 
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rious  services,  far  exceeding  the  ordinary  duties  on  shipboard,  both  ia 
respect  of  fatigue  and  of  personal  danger,  whereby  the 
[  '54  ]  health,  as  well  of  officers  as  men,  was  *  much  injured,  and 
the  numbers  of  sick  very  greatly  exceeded  the  average  pro- 
portion of  invalids  among  crews  in  ordinary  service,  even  in  tropical 
climates."  "  They  suffered,"  he  says,  "  much  from  rheumatism,  cho- 
lera, diarrhoea,  and  ulcers,  occasioned  by  insects,  called  the  chigres, 
burying  in  their  flesh ;  and  that  the  prevalence  of  disease  and  sick- 
ness was  occasioned  by  the  almost  incessant  employment  of  the  men 
in  duties  of  the  most  fatiguing  and  arduous  nature,  carried  on 
in  the  open  air,  and  exposed  to  the  vicissitudes  of  temperature, 
almost  without  protection  from  the  climate."  He  specifies  the 
increase  of  sickness  and  disease  in  the  different  months  ;  and  of  Cap- 
tain Dickinson  he  says,  ''that  his  health  was  so  much  impaired  in 
the  month  of  November,  1831,  that  he  was  totally  incapacitated  for 
service,  and  was  so  reported  by  him ;  that  he  lay  in  a  dangerous  state 
for  about  three  or  four  days,  when  he  gradually  recovered  and  resumed 
his  duty,  although  much  debilitatedi"  He  says  further,  "  that  the 
health  of  Captain  Dickinson  was  materially  impaired,  and  he  was 
suflfering  from  the  effects  of  his  illness  when  he  last  saw  him." 

This  concludes  the  description  of  the  first  period,  and  may,  I  think, 
be  taken  as  fixing  the  character  of  the  whole  service,  so  far  as  to  ren- 
der it  unnecessary  to  dwell  minutely  on  the  description  of  the  opera- 
tions during  the  subsequent  period  of  Captain  Dickinson's  command. 
It  may  be  proper,  however,  to  continue  a  brief  sketch  of  the  proceed- 
ings to  the  end. 

On  Captain  Dickinson's  return  from  Rio,  the  works  were  resumed, 
and  prosecuted  with  success  during  the  months  of  Septem- 
[•55]  ber  and  October.  In  ^November  his  health  became  im- 
paired, as  already  described ;  he  applied  to  be  allowed  to 
relinquish  the  command ;  but,  on  getting  better,  retracted  that  appli- 
cation, and  was  continued.  Admiral  Baker  visited  the  cove  on  the 
30th  of  January,  1832,  and  seems  to  have  thought  there  was  a  pre- 
vailing despondency  of  further  success,  which  it  was  necessary  for 
him  to  discountenance  by  exhortations,  and  by  the  interposition  of 
bis  influence  and  authority.  This  is  denied  by  Captain  Dickinson, 
as  in  his  own  exculpation ;  and  I  cannot  consider  the  imputation  of 
despondency,  in  any  light,  as  a  disparagement  of  his  merit.  If  there 
was  any  difference  of  opinion  between  these  two  gallant  officers  as 
to  the  probability  of  further  success,  the  result  shows  that  the  opinion 
of  the  admiral  was  beneficially  interposed  for  the  interest  of  the 
owners,  but  it  casts  no  reflection  on  Captain  Dickinson's  zeal  or 
judgment,  since  that  success  was  for  a  long  time  doubtful,  and  con- 
tinued very  precarious  even  to  the  end.    Captain  Dickinson's  com- 


HIGH  COURT   OP   ADMIRALTY.  56 

H.  M.  S.  Thetis.    3  Hagg. 

mand  ceased  on  the  6th  of  March,  on  the  appointment  of  The  Alge- 
rine,  under  the  command  of  the  Honorable  Captain  De  Roos,  to  go 
on  with  the  vrork. 

Captain  De  Roos  having  received  from  him  full  information  of 
every  thing  that  had  been  done,  and  of  every  thing  that  might  be 
essential  to  the  further  prosecution  of  the  service,  commenced  his 
operations  in  the  month  of  March,  1832.  His  narrative  states,  that 
on  examining  the  ground,  tfeey  supposed  the  spot  where  the  spirit 
room  had  scattered  its  valuable  contents  when  the  ship  went  to  pieces, 
to  be  confined  to  an  ellipse  of  about  forty-three  feet  in  the 
major  axis,  and  of  thirty-one  feet  in  *  the  minor,  as  no  trea-  [  *  56  ] 
sure  had  been  found  beyond  those  limits.  This  space  was 
covered  with  granite  boulders,  between  which  were  lodged  guns  and 
and  other  fragments  of  wreck,  mixed  up  with  precious  metals,  and 
forming  compact  masses  difiRcult  to  separate.  The  northern  rocks 
had  been  turned  over  or  removed ;  the  others  had  not  Captain  De 
Boos  resolved,  therefore,  to  clear  away  all  the  rubbish  within  that 
space,  and  to  turn  all  the  rocks ;  he  adopted  the  plan  of  working  the 
the  diving-bell  from  the  suspension  cable,  which  hitherto  had  been 
nsed  only  for  getting  up  guns  and  other  heavy  articles.  Capstans 
were  erected  in  proper  places,  in  different  directions,  and  on  the  16th 
of  May  the  works  recommenced  on  a  new  system,  as  it  is  called,  by 
which  they  were  enabled  to  work  during  a  wind,  or  in  swells  of  the 
sea,  that  would  have  prevented  the  use  of  the  boat.  These  works  were 
continued  with  frequent  interruptions  during  the  month  of  June;  and 
the  workmen  experienced,  from  the  putrid  provisions,  the  same  annoy- 
ance as  their  predecessors.  Large  rocks  of  forty,  fifty,  and  sixty  tons' 
weight  were  removed ;  beds  of  treasure,  as  they  are  described,  were 
found  on  some. occasions;  and  on  the  fifth  of  July  they  removed 
again  a  rock,  which  they  had  turned  before,  and  found,  says  a  narra- 
tive, the  enormous  sum  of  ^24,000.  On  the  24th  of  July  they  con- 
sidered that  they  had  searched  the  whole  space,  and  having  cleared  it 
to  the  bottom,  left  off  work ;  and  on  the  27th  they  left  the  Brazilian 
territory,  having  recovered  treasure  to  the  amount  of  $161,000  in 
value,  making,  with  that  recovered  by  Captain  Dickinson,  nearly 
$750,000,  or  fifteen  sixteenths  of  all  that  had  been  lost  So 
*  ended  a  service  carried  on  with  almost  unremitting  exer-  [  *  ^7  ] 
tion  for  eighteen  months,  unprecedented  in  its  circumstances, 
not  easily  to  be  surpassed  in  merit,  and  unequalled,  so  far  as  I  know, 
in  the  value  of  the  property  recovered. 

On  these  facts  several  propositions  have  been  advanced,  with 
statements  of  the  respective  parties  which  have  been  withdrawn 
or  qualified  in  argument  so  as  to  diminish  very  considerably  the 
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points  now  in  dispute.  The  owners  first  denied  the  right  of  king's 
officers  to  claim  salvage,  and  maintained  that  they  were  bound  to 
proceed  upon  any  service  which  might  call  for  the  exercise  of  their 
skill  and  labor,  without  reference  to  any  private  emolument;  that 
Captain  Dickinson  was  bound  to  obey  the  order  of  Admiral  Baker, 
and  that  it  was  not  competent  to  him  to  aver  that  he  acted  independ- 
ently of  the  admiral,  so  as  to  entitle  him  to  remuneration.  But 
these  topics  have  not  been  urged 'by  thq^  counsel,  and  the  argument 
has  been  confined  to  the  proper  estimate  of  their  qttanlum  of  reward. 

Again,  Admiral  Baker  represented  himself  as  principal  salvor, 
as  agent  appointed  by  the  underwriters,  and  also  as  having  engaged 
in  their  service  as  a  speculator  on  his  own  private  account ;  but  I  do 
not  understand  that  either  of  these  propositions  has  been  maintained 
by  his  counsel,  and  it  is  manifest  that  almost  every  thing  which  he 
did  was  done  by  authority  and  in  virtue  of  his  command. 

Captain  Dickinson's  claim  stands  on  the  more  simple  ground  of 
of  actual  salvor ;  but  this  claim  rests  upon  some  averments  that  are 
not,  in  my  view  of  the  case,  agreeable  to  the  facts.  He  says, 
[  •  58  ]  he  was  entirely  dependent  on  his  own  skill  and  *  resources, 
and  was  in  effect  wholly  uncontrolled  in  the  direction  of  the 
salvage  service,  and  never  received  from  the  admiral  instructions  in 
what  manner  the  treasure  was  to  be  recovered.  So  far  as  it  is  meant 
to  represent  his  acts  as  entirely  independent  of  the  admiral,  I  must 
say  the  log,  and  the  journal,  and  his  own  correspondence  describe  a 
service  of  a  very  different  kind.  The  history  of  his  appointment  and 
recalls,  the  demand  for  supplies  of  naval  stores,  and  the  compliance 
with  those  demands  on  the  responsibility  of  the  admiral,  when  neces- 
sary ;  the  constant  communication,  if  not  submission  of  all  his  plans 
and  intentions  for  the  admiral's  approbation  and  sanction,  and  the 
entire  want  of  means  to  effect  the  service  by  his  own  resources  alone, 
bespeak  a  case  quite  at  variance  with  this  averment,  and  quite  out  of 
the  ordinary  class  of  independent  and  individual  service. 

It  is  alleged  also  on  his  behalf,  "  that  there  is  no  principle  of  con- 
structive assistance  in  civil  salvage,  and  that  no  admiral  or  command- 
ing officer  of  a  station,  not  being  an  actual  salvor,  but  merely  by  vir- 
tue of  such  command,  has  any  right  to  claim  to  share  in  the  salvage 
earned  by,  and  awarded  to,  a  ship  belonging  to  such  station." 
There  is  no  difficulty  in  acceding  to  this  proposition,  as  expressed  in 
these  terms.  What  is  earned  by  or  awarded  to  a  ship  will  not  be 
disturbed  by  secret  constructive  claims ;  but  that  will  not  exclude  a 
claim  from  being  propounded  on  behalf  of  an  admiral  on  special 
grounds  of  extensive  contribution  of  assistance ;  and  in  regard  to 
the  description  of  the  admiral's  service  in  this  case,  as  mere  con- 
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stroctive  assidtance,  I  think  it  went  *  much  beyond  that,  and  [  *  59  ] 
what  is  proposed  as  the  test  of  that  principle  —  the  perform- 
ance of  mere  official  duties.  I  shall  not  undertake  to  define  precisely 
what  that  line  is,  nor  shall  I  enter  into  a  scrupulous  examination  of 
what  such  an  officer  might  be  required  to  do  in  other  cases.  The 
services  which  Admiral  Baker  represents  himself  to  have  performed, 
beyond  the  disputed  merit  of  originating  and  directing  the  service, 
are,  that  he  furnished  raei:>  and  stores  from  the  ships  at  his  own 
responsibility,  and  procured  some  things  at  his  own  cost  and  credit 
It  is  objected,  however,  that  Admiral  Baker  made  no  considerable 
advances  till  the  adventure  had  become  productive ;  but  it  is  admit- 
ted  that  he  authorized  Captain  Dickinson  to  procure  some  articles  to 
the  amount  100/.,  and  we  may  infer  from  this  admission  what  he  was 
disposed  to  do  if  necessary.  It  was  material  also  as  indicating  the 
general  understanding  of  the  parties  on  this  subject.  The  admiral 
also  made  insurances,  and  kept  up  a  correspondence  with  the  under- 
writers in  this  country,  and  with  the  admiralty;  and  it  does  not 
appear  to  me  that  he  obtained  from  either  any  funds,  or  assurance  of 
iDdemnity.  The  letters  from  the  admiralty  of  the  19th  February,  and 
11th  August,  1831,  have  been  exhibited ;  and  they  imply  that  Admi- 
ral Baker  was  considered  by  the  admiralty  as  intimately  connected 
with  the  operations ;  they  refey  him  very  much  to  his  own  judgment  and 
discretion  as  to  what  might  be  proper  to  be  done,  saving  only,  says  the 
latter  despatch,  ''  that  the  public  were  not  to  be  put  to  any  expenses 
by  the  endeavors  to  save  the  treasure,  beyond  the  use  of  the 
ship  and  crew,  when  *  the  service  would  admit  of  it."  This  [  *  60  ] 
letter  alone,  if  it  were  necessary  to  rely  upon  it,  would,  I 
think,  be  almost  sufficient  to  give  a  special  character  to  this  service. 
It  invests  it,  as  to  the  salvors,  with  some  degree  of  public  authority, 
and  imposes  on  the  admiral  the  responsibility  of  doing  what  was  pro- 
per, with  very  little  a.ssistance  or  direction  either  from  the  underwrit- 
ers, representing  the  owners,  or  the  government ;  and  I  think  that 
responsibility  was  very  beneficially  discharged.  Had  there  been  any 
iotrasion  on  the  rights  or  interests  of  the  owners  in  this  act  of  the 
government,  it  might  have  been  a. good  ground  of  objection  on  their 
part,  and  might  have  affected  the  whole  question  ;  but  the  contrary 
was  the  fact  The  underwriters  were  in  communication  with  the 
admiralty,  and  appear  to  have  been  privy  to  all  that  was  done.  If,  then, 
admirals  can  be  entitled  at  all,  for  any  thing  but  mere  personal  pre- 
sence and  exertion,  it  must  be  for  such  services  as  these,  which  were  infi- 
nitely more  conducive  to  the  success,  than  the  admiral's  own  personal 
presence  could  in  this  instance  have  been.  The  case  of  The  Aquila, 
which  has  been  so  much  relied  on,  seems  to  admit  that  some  services 
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might  have  entitled  even  a  magistrate,  though  it  is  not  said  what  they 
should  have  been.  It  would  be  guying  nothing  to  require  personal 
service ;  since,  then,  such  persons  would  not  be  distinguished  from 
any  other.  The  exception  supposed  in  that  case  is,  in  my  judgment, 
very  applicable  to  the  present,  as  authority  for  what  I  am  disposed, 
on  the  effect  of  general  principle  alone,  to  hold ;  and  on  these  obser- 
vations I  shall  pronounce  that  Admiral  Baker  is  entitled  to 

[  •  60  ]  share  *  as  having  contributed  effective  assistance ;  and  deem- 
ing it  expedient,  in  a  case  of  novelty,  to  act  as  far  as  I  am 
able  on  rules  and  principles  established  in  analogous  cases,  and  think- 
ing that  the  proportion  allowed  in  other  civil  cases  will  not  be  unfit 
to  be  applied  to  this,  I  shall  adopt  the  rule  of  the  prize  proclamation. 
With  respect  to  subordinate  claims.  The  launch,  The  Adelaide, 
and  the  several  detachments  of  men  drafted  from  The  Warspite,  will 
share  with  the  crew  of  The  Lightning  for  the  sums  recovered  during 
the  time  whilst  they  were  associated  in  the  operations.  For  the  ser- 
vices^ performed  by  The  Adelaide,  after  the  31st  of  May,  to  w^hich 
time  I  understand  she  is  allowed  to  have  cooperated  on  land,  I  shall 
make  a  separate  allowance ;  but  as  regards  the  claim  of  the  captain, 
officers,  and  crew  of  The  Warspite,  for  the  drafts  of  men  and  stores 
from  that  ship,  1  can  find  no  principle  nor  precedent  on  which  that 
claim  can  be  admitted.  The  interest  of  The  Algeriiie,  in  respect  to 
the  sums  recovered  by  that  ship,  stands  on  the  same  grounds  as  The 
Lightning.  The  claim  on  the  part  of  the  admiralty  for  the  wages 
and  victualling  of  the  men,  and  for  the  wear  and  tear  of  the  ships, 
has  been  in  some  degree  resisted  on  the  part  of  the  salvors;  and  it  is 
said  to  be  unprecedented  ;  but  I  do  not  know  that  it  can  be  essen- 
tially distinguished  from  claims  of  owners  for  demurrage  and  repairs, 
in  cases  of  private  salvors ;  and  3uch  claims  have  constantly  been 
allowed.  The  claim  is  more  novel  in  form  than  in  principle,  and 
new  classes  of  cases  may  be  expected  to  require  new  rules.  The 
Lords  of  the  Admiralty  are  but  trustees  for  the  public,  in 

[  •  62  ]  •  regulating  the  employment  of  H.  M.  ships ;  and  they  must 
act  as  they  think  proper  in  regard  to  the  terms  on  which 
they  may  be  permitted  to  engage  in  such  services  as  these.  There  is, 
undoubtedly,  a  difference  between  the  assistance  afforded  in  ordinary 
cases,  by  public  vessels,  for  which  nothing  has  hitherto  been  charged, 
and  the  appropriation  of  them  with  additional  supplies  of  men  and 
stores,  to  a  service  of  this  kind,  for  eighteen  months  together.  I  am, 
however,  not  called  upon  to  give  any  opinion  on  this  claim,  as  it  is 
not  opposed,  but  admitted,  on  the  part  of  the  owners  and  of  the  ad- 
miral ;  and  I  think  the  salvors  have  no  reason  to  complain  of  being' 
so  supplied  with  the  means  of  effecting  this  service. 
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With  respect  to  the  principal  salvor,  I  now  come  to  explain  the 
grounds  on  which  that  part  of  my  decision  will  be  founded.     The 
general  principles  which  govern  the  discretion  of  this  court  in  such 
eases,  and  the  principal  cases  on  the  subject,  are  too  familiar  to  be 
repeated;  they  amount  to  this,  that  the  court  endeavors  always  to 
combine  the  consideration  of  what  is  due  to  the  owners,  in  the  pro- 
tection of  property,  with  the  liberality  due  to  the  salvors  in  remunera- 
ting meritorious  services.      All  claims  of  specific  proportions,  and 
particularly  the  distinction  of  derelict,  have  been  discountenanced, 
and  may  be  said,  indeed,  never  to  have  existed  in  modern  times. 
The  practice  of  the  last  century  may  be  described  in  the  following 
few  pages  taken  from  a  book  of  MS.  notes,  of  the  late  Sir  Edward 
Simpson,  to  which  my  predecessor  often  referred.    "  The  maritime 
laws  of  England  fix  no  certain  proportion  in  cases  of  sal- 
vage, but  are  governed  by  •circumstances  of  danger,  hazard,  [  *  63  ] 
trouble,  and  expense  of  saving ;  an  eighth  or  tenth,  except 
in  cases  of  extreme  hazard,  is  as  much  as  is  usually  allowed.    Neither 

the  Lord  High  Admiral  nor  lords  of  manors  have  any  right  of  sal- 
vage, but  only  those  who  save.  In  some  cases  of  extreme  hazard, 
one  third  of  the  value,  or  one  fourth,  or  one  sixth,  or  one  ninth,  or  a 
sum  of  money  only  on  account  of  salvage  is  given."  We  see  here 
expressed  in  general  terms,  all  the  shades  of  proportion  that  are  va-  ^ 
riously  applied  to  different  cases,  in  combination  with  circumstances 
of  value,  trouble,  and  other  considerations  that  may  affect  the  esti- 
mate of  reward.  The  terms  themselves,  imply  a  principle  of  modera- 
tion, and  enumerate  the  expense  of  saving,  as  a  thing  in  some  manner 
or  other  to  be  estimated  in  the  allotment. 

The  sum  which  I  shall  allow  in  this  case,  in  addition  to  the  expen- 
ses, which  have  been  unusually  great,  is  17,000/.  equal  to  about  one 
eighth  of  the  computed  net  proceeds,  and  taken  together  with  the  ex- 
penses, to  about  one  fourth  of  the  gross  value.  I  will  only  add,  that 
highly  as  I  deem  the  merits  of  the  salvors,  I  have  gone  as  far  as 
my  sense  of  justice  will  allow  me  in  rewarding  their  services.  With 
respect  to  1,000/.  of  that  sum,  I  have  some  further  directions  to  give. 
I  have  thought  it  right  to  act  on  what  I  perceive  to  have  been  in 
contemplation  between  the  admiral  and  Captain  Dickinson,  in  allot- 
ting certain  additional  sums  to  persons  distinguished  in  their  peculiar 
operations  by  extraordinary  labor  and  service.  I  have  accordingly 
received  from  Captain  Dickinson  a  list  of  twenty-two  persons  with 
different  sums  assigned  to  them,  (which  I  adopt  on  his 
*  recommendation,)  and  which  amount  to  500/.  Mr.  Moore,  [  *  64  ] 
the  engineer,  is  one  of  that  number ;  he  was  unfortunately 
drowned,  but  not  in  any  act  of  duty ;  he  appears  not  to  have  been 
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borne  on  the  ship's  books,  but  according  to  the  engagement  made 
with  him  by  Captain  Dickinson,  he  was  to  receive  a  warrant  officer's 
share ;  which  up  to  the  time  of  his  death  might  be  estimated  at 
about  1001.  In  consideration  of  his  loss,  of  his  service,  and  of  his 
being  taken*  out  of  the  employment  of  the  Brazilian  government,  I 
shall  not  think  it  too  much  to  allow  to  his  widow  200/.  The  Ade- 
laide  rendered  various  services  performed  after  31st  May,  1831,  as  I 
understand,  to  the  end  of  the  whole  enterprise,  in  going  backwards 
and  forwards  in  about  forty  trips  with  supplies  and  despatches,  and 
keeping  up  a  constant  communication  with  Rio;  she  was  also  asso- 
ciated in  some  manner  under  the  commanding  officer  in  this  service, 
and  her  crew  were  occasionally  mustered  on  shore,  and  were,  I  pre- 
sume, at  all  times  liable  to  be  so  employed.  These  services  would 
perhaps  have  entitled  The  Adelaide  to  share  generally  in  prize.  In 
the  present  case,  I  think  it  right  to  make  some  remuneration  to  those 
officers  and  men  who  were  serving  with  or  on  board  that  schooner 
after  the  period  that  I  have  mentioned  ;  and  I  fix  that  remuneration 
at  300/.  If  I  had  known  whether  there  were  any  and  what  men  in 
The  Algerine  standing  in  the  same  situation  as  the  men  particularly 
recommended  for  additional  services  in  The  Lightning,  I  should  have 
made  some  special  allowance  to  them,  but  by  the  absence  of  that 
vessel  on  foreign  service,  she  has  perhaps  on  that  account  sustained 
some  disadvantage  in  this  respect  These,  therefore,  are  all 
[  *  65  ]  •  the  directions  that  I  can  give  on  any  certain  grounds. 

The  court  decreed  to  Sir  Thomas  Baker,  K.  C.  B.,  such  share  of 
the  16,000/.  as  he  would  be  entitled  to  as  a  flag  officer  on  such  a 
sum,  to  be  distributed  under  H.  M.  order  in  council  of  30th  June, 
1827,^  and  the  remaining  sum  to  and  amongst  the  commanders,  offi- 
cers, and  men  serving  on  board  H.  M.  sloops  Lightning  and  Algerine, 
or  under  the  orders  of  the  respective  commanders  thereon  on  the  sal- 
vage service,  rateably,  according  to  the  value  of  the  treasure  saved  by 
H.  M.  said  sloops  respectively,  and  also  ratably  to  the  said  officers 
and  men  according  to  the  periods  of  their  respective  services  on  board 
the  said  sloops,  or  under  the  orders  of  the  commander  thereof;  the 
officers  and  men  serving  on  board  The  Adelaide  up  to  the  31st  of 
May,  1831,  sharing  therein  only  to  that  period.  It  pronounced  also 
for  the  claim  on  behalf  of  the  admiralty  for  the  wages,  victuals,  stores, 
wear  and  tear,  to  be  paid  out  of  the  proceeds,  together  with  all  ex- 
penses ;  but  rejected  the  claim  of  The  Warspite  to  share  generally. 


^  Repealed.    See  the  Order  in  Council  and  Proclamation  of  3d  of  February,  1836. 
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Upon  an  appeal  on  the  part  of  The  Lightning  and  of  Admiral  Sir 
Thomas  Baker,  a  sum  of  12,000/.  was  given  in  addition  to  the  sum 
already  awarded.^ 


Upon  the  death  of  Sir  Christopher  Robinson,  the  Right  Honorable 
Sir  John  NichoU  became  judge  of  the  High  Court  of  Admiralty,  and 
took  his  seat  on  May  Slst,  1833. 


•  Reliance,  Hays.  [  *  66  ] 

Jane  8,  1833. 

A  ship  was  freighted  and  insured  from  London  to  Calcutta  and  back ;  the  master  employed, 
as  Mgents  at  Calcatta,  G.  &  Co.,  npon  whom  he  had  a  limited  credit  to  complete  a  retam 
CMrgo;  he  exhaosted  that  credit ;  and  took  a  cargo  under  their  advice  to  the  Mauritius ; 
and  Id  a  series  of  royages,  in  defiance  of  letters  from  his  owners  to  return  home,  came  back 
to  Calcutta,  chartered  to  6.  &  Co.,  wlSo,  on  a  fresh  cargo  to  the  Mauri  tins,  received  the 
freight,  and  for  a  small  balance  took  a  bottomry  bond.  The  bond  was  without  premium ; 
it  included  the  abore  freight.  Held  that,  except  as  to  the  letter  of  credit,  O.  &  Co.  had 
acted  as  the  agents  and  on  the  credit  and  responsibility  of  the  master,  and  there  being 
shown  no  absolute  necessity  for  the  bottomry  bond  to  secure  the  return  of  the  ship  to 
England,  that  the  bond  was  invalid.  Costs.  Bottomxy  bonds,  given  bond  fidt  and  for 
legitimate  purposes,  are  to  be  liberally  protected. 

This  bottomry  bond  was  given  on  the  22d  of  September,  1830, 
while  the  ship  was  at  Calcutta,  to  Messrs.  Hanter  and  Goager,  there 
teding  under  the  firm  of  Gilmore  &  Co.,  for  1,000/. ;  it  stated  that 
the  ship  was  of  347  tons  burden,  and  then  bound  from  Calcutta  to 
Port  Louis  in  the  Island  of  Mauritius,  and  from  thence  to  London ; 
it  bound  the  master,  his  heirs,  &c.,  &c.,  together  with  the  said  ship 
and  her  freight,  tackle,  apparel,  and  furniture,  boats,  stores,  and  appur- 
tenances, and  also  the  owners  and  freighters  of  the  said  ship,  their 
executors  and  administrators ;  and  was  to  be  payable  at  or  before  the 
expiration  of  sixty  days  next  after  her  arrival  in  London.  There  was 
no  premium. 

The  case  was  argued  in  the  first  instance  before  Sir  Christopher 
Robinson ;  when  the  owners  contended,  as  they  had  alleged  and 
sworn,  that  the  accounts  with  the  bondholder  had  not  been  signed 


1  See  2  Enapp.  p.  390. 
4* 
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at  Calcutta  by  the  master;  and  the  owners  having  otherwise  im- 
peached the  accounts,  that  learned  judge  directed  them  to  be  brought 
in,  and  subsequently  referred  them  to  the  registrar  and  merchants. 
They  reported,  that  the  total  account  was  9,999  sicca  rupees,  less 
1,852  (for  insurance ;  2j  per  cent  thereon,  and  commission  on  the  in- 
surance.) The  report  therefore  stated  8,147  s.  r.  (814/.)  as  proper  to 
be  allowed,  subject  however  to  the  question,  whether  6,750  s.  r.  (675/.) 
received  by  the  bondholders  for  the  freight  to  the  Mauritius  should 
be  a  deduction. 

[  *  67  ]       •  Addams  and  Maicham  opposed  the  bond,  as  invalid  in 
totOj  to  the  effect  of  the  judgment.     If  not  invalid  in  totOj 
the  owners  were  entitled  to  a  set-off  to  the  extent  of  the  freight. 

King^s  Advocate  and  Nkhollj  contra — The  master  had  a  discre- 
tion as  to  the  employment  of  the  ship.  Mr.  Hunter,  one  of  the  part- 
ners in  the  firm  of  Gilmore  &  Co.,  swears,  "  that  he  never  saw  any 
instructions,  or  paper  purporting  to  be  instructions  from  the  owners 
to  the  master ;  and  he  has  no  reason  to  believe,  and  does  not  believe, 
that  he  was  furnished  with  or  acting  under  any  written  instructions 
from  his  owners,  in  regard  to  the  employment  of  the  ship  ;  that  he 
did  not,  in  the  course  of  his  communications  with  the  deponent  and 
his  partners,  ever  intimate  that  he  had  received  any  special  instruc- 
tions, but  unifornJy  represented  and  gave  them  to  understand  that  the 
vessel  was  under  his  entire  control,  and  that  he  was  authorized  to 
employ  her  according  to  his  own  discretion,  for  the  owners'  benefit." 
And  that  the  master  had  such  a  discretion  is  corroborated  by  Brinley, 
who  speaks  to  the  master  having  procured  firee  mariner's  indentures 
to  enable  him  to  trade  with  the  ship  in  India,  and  that  the  owner 
waf  aware  of  them.  The  bond  was  required  for  the  outfit  of  the 
vessel ;  the  master  had  no  credit.  It  would  be  dangerous  to  allow  of 
a  deduction  for  the  freight.  Gilmore  &  Co.  were,  by  the  usage,  war- 
ranted in  their  application  of  it  in  liquidation  of  the  simple  contract 
debts  —  the  general  account  against  the  ship;  for  Mr.  Hunter  swears, 

*'  that  from  his  long  residence  at  Calcutta,  and  the  know- 
[  *  68  ]  ledge  he  has  thereby  acquired  of  the  •  custom  of  trade  there, 

he  is  enabled  to  depose,  that  it  is  the  constant  and  invariable 
practice  at  Calcutta  to  receive  in  advance  the  freight  for  goods 
shipped  at  that  port  for  the  Mauritius,  or  any  other  place  or  port 
except  for  Europe." 

Sir  John  Nicholl.  This  bottomry  bond  for  the  sum  of  1,000/. 
was  given  by  the  master  to  Hunter  and  others,  of  Calcutta,  trading 
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under  the  firm  of  Gilmore  &  Co.     It  is  drawn  up  much  in  the  usual 
form ;  and  states  legal  grounds  for  taking  up  money  on  bottomry  in 
a  foreiga  port.     It,  among  other  things,  recites  —  "  Whereas  Christo- 
pher Hays  hath  been  necessitated  to  take  up  and  borrow  1,000/.  for 
paying  and  discharging  the  costs,  charges,  and  expenses  of  the  ship 
Reliance  at  the  port  of  Calcutta,  and  for  furnishing  the  said  ship 
with  provisions  and  necessaries  for  the  said  voyage,  (namely,  to  the 
Mauritius  and  thence  to  London,)  and  for  other  the  uses  of  the  said 
ship:"  —  the  "other  uses,"  however,  must  be  for  the   purpose   of 
enabling  the  ship  to  complete  her  voyage;  and  a  master  is  only 
authorized,  in  strictness  of  law,  to  take  up  money  on  bottomry  when 
he  has  no  funds  or  credit ;  he  can  only  hypothecate  the  ship  for  an 
unprovided  necessity. 

The  history  out  of  which  this  cyiestion  arises  shows  an  unfortunate 
adventure  for  the  owners.     It  appears  that  the  ship  was,  in  October, 
1827,  put  under  the  command  of  Hays  as  a  general  ship,  on  freight 
upon  a  voyage  from  the  port  of  London  to  Calcutta  and  back  to 
London.     The  owners  insured  her  out  and  home.     They  also,  lest 
the  master  should  not  be  able  to  get  a  full  freight  home, 
furnished  him,  in  order  to  purchase  goods,  *  with  a  letter  of  [  *  69  ] 
credit  for  1,0002.  from  Hunter  &  Co.,  merchants  of  London, 
upon  their  correspondents,  the  Messrs.  Gilmore  of  Calcutta ;  but  in 
other  respects  Hays  had  only  the  ordinary  powers  of  a  master. 

In  May,  1828,  the  ship  arrived  in  Calcutta ;  and  the  master,  having 
this  letter  of  credit,  naturally  and  properly  enough  applied  to  Gilmore 
ic  Co.,  to  act  as  agents  for  the  ship,  her  owners  not  having  any  regu- 
lar agents  there.  Upon  arriving  at  Calcutta,  the  obvious  daty  of  the 
master  was  to  get  a  full  ship  back  to  London,  in  freight  as  far  as  he 
could,  and  the  rest  in  goods.  He  was  bound  by  his  contract  so  to 
do.  The  obvious  duty  of  Gilmore  &  Co.  was,  as  agents  for  the  ship, 
to  assist  the  master  with  advice,  and  with  funds  as  far  as  1,000/.,  but 
to  that  extent  only,  and  that  again  only  for  the  purpose  of  filling  up 
her  freight  for  the  return  voyage  to  London.  But  they  had  no  right 
to  employ  the  ship  in  another  way  ;  they  had  no  right  to  trust  to  the 
representations  or  aid  the  schemes  and  speculations  of  the  master, 
unless  be  could  produce  from  his  owners  some  authority ;  but  he  had 
no  such  authority ;  no  letter  of  instructions ;  nothing  that,  in  my 
opinion,  ought  to  have  satisfied  Gilmore  &  Co.  that  he  was  invested 
with  any  exercise  of  discretion  in  the  employment  of  the  ship.  If 
the  master  embarked  in  any  speculation  different  from  his  in- 
structions, it  was  his  own  act,  and  at  his  own  peril ;  and  if  Gilmore 
&  Co.  assisted  him,  they  assisted  him  on  his  own  credit  and  re- 
sponsibility ;  they  then  became  the  master's  agents,  and  were  no 
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[  *  70  ]  longer  the  agents  of  the  owners ;  and  as  regards  Gilmore  *  & 
Co.  the  question  is,  not  whether  Ihey  acted  fraudulently,  but 
whether  they  did  not  become,  at  their  own  peril,  the  agents  of  the 
master. 

The  master  drew  bills  at  Calcutta  on  his  owners,  to  the  extent  of 
his  credit;  and  those  bills  have  been  duly  paid.  He  also,  at  Cal- 
cutta, under  the  advice  of  Gilmore  &  Co.,  bought  a  cargo  of  rice, 
which  he  carried  to  the  Mauritius  and  sold ;  he  there  drew  upon  his 
owners  bills  to  the  amount  of  2,600/.,  which  they  of  course  have 
refused  to  honor,  and  having  purchased  sugar  and  other  articles, 
went  to  Van  Dieman's  Land  and  New  South  Wales;  and  from 
thence  back  to  Calcutta.  He  then  went  to  Arracan  with  grain,  and 
back  with  salt ;  and  after  a  second  voyage  to  Arracan  proceeded  to 
the  Mauritius,  was  there  chartered  back  to  Calcutta,  and  after  a 
further  voyage  to  the  Mauritius  with  rice,  he,  in  March,  1831,  sailed 
to  the  Cape,  and  arrived  in  London  in  September  following. 

In  all  these  voyages,  occupying  nearly  three  years,  Gilmore  &  Co., 
at  Calcutta,  and  their  correspondents  at  the  Mauritius,  acted  on  the 
credit  of  the  master,  receiving  the  freight  and  proceeds  from  the  sale 
of  the  several  cargoes,  and.  charging  their  commission.     They  did 
not  act  on  the  credit  of  the  owners ;  however,  for  a  time,  they  might 
have  hoped  that  they  would  sanction  what  they  did,  for  they  had  no 
communication  with  them,  and  they  had  exhausted  the  letter  of 
credit;  they  did  not  act  on  the  credit  of  the  ship,  for,  under  the 
circumstances  the  master  had  no  legal  authority  to  bind  it ;  and  it  is 
a  very  different  thing,  binding  the  owners  and  binding  the 
[  •  71  ]  ship ;  •  for  the  latter  gives  a  priority  of  claim  to  the  ex- 
clusion of  other  creditors.    It  is  only  in  the  extremest  neces- 
sity that  the  ship  can  be  pledged. 

Latterly,  indeed,  Gilmore  &  Co.  appear  to  have  acted  not  only 
without,  but  against,  the  authority  of  the  owners ;  for  the  owners, 
upon  receiving  letters  from  the  master,  written  at  Calcutta  in  May, 
1828,  and  informing  them  of  the  intended  employment  of  the  ship, 
wrote  back  on  the  7th  of  February,  1829,  a  letter  addressed  to  the 
master  at  Gilmore  &  Co.'s,  disapproving  of  that  employment,  and 
desiring  that  he  would  immediately  bring  the  ship  home  on  the  best 
terms  he  could ;  and,  in  answer  to  a  further  letter,  they  again  wrote 
to  him  at  the  Mauritius,  insisting  that  he  should  bring  the  ship  to 
England,  even  in  ballast.  It  is  stated  in  Hays'  affidavit,  that  the 
letter  of  the  7th  of  February  was  shown  to  Gilmore  &  Co.,  (and  this 
is  probable,)  yet  they  continued  to  employ  the  ship. 

On  the  27th  of  January,  1830,  there  is  a  letter  from  one  of  the 
parties  to  their  correspondent  in  London,  which  states:  —  ^'  The  Beli- 
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ance  came  back  direct  from  Kyouk  Pheoo  without  going  to  Rangoon, 
having  made  engagements  there  for  a  cargo  of  rice,  which  Captain 
Hays  intends  taking  to  the  Mauritius.     He  was  at  first  going  direct 
for  the  rice  ;  but  we  have  got  him  a  full  freight  for  Madras,  and  are 
in  hopes  to  procure  another  for  him  there  for  the  other  side  to  Maul- 
mein.     He  then  loads  his  rice  and  proceeds  to  the  isle  of  France, 
where  he  hopes  to  get  a  freight  to  London  ;  if  unsuccessful,  he  will 
probably  come  back  here  with  timber.     We  could  have  got  him  a 
good  freight  to  London  just  now,  but  he  preferred  this 
•  voyage,  and  having  no  orders  ourselves  on  the  subject,  of  [  *  72  ] 
coarse  the  matter  is  under  his  direction."    Therefore,  accord- 
ing to  this  letter,  Gilmore  &  Co.,  were  in  January,  1830,  engaged  in 
a  speculation  in  conjunction  with  the  master,  and  giving  him  full 
credit     The  transaction  is  not  to  be  considered  as  a  matter  of  fraud 
in  Gilroore  &  Co.,  but  of  trust  and  confidence  in  the  master's  credit. 
A  further  letter  of  the  26th  of  July,  shows,  however,  that  they  then 
began  to  distrast  him.     It  is  subjoined  to  a  letter  of  the  8th  of  July,^ 
and  thus  begins:  —  "  Since  writing  the  above  we  have  been  surprised 
to  find  that  Captain  Hays  is  deeply  indebted  to  Cruttenden,  Mackil- 
lop  &  Co.i^  and  that  he  had  promised  them  the  security  of  the  policy 
of  insurance  on   his  rice  to  the  Mauritius;  and  in  this  has  broken 
fiiith  with  them.     After  such  concealment,  added  to  such  breach  of 
promise,  we  have  little  faith  in  him,  and  we  request  you  will  be  the 
first  to  obtain  sufficient  security,  if  you  cannot  get  immediate  pay- 
ment of  the  debt." 

In  the  mean  time  what  passed  at  the  Mauritius  ?     In  the  month 
of  Jane  the  master  is  there  advised  and  induced  by  Thom- 
son &  Co.,  the  correspondents  *  of  Messrs.  Gilmore,  to  enter  [  *  73  ] 
into  a  charter-party.    That  instrument  recites :  —  "  Whereas 
Captain  Hays,  being  indebted  to  Messrs.  Gilmore  &  Co.  in  a  certain 
sum  of  money  advanced  by  them,  when  The  Reliance  was  last  in 
Calcatta,  Thomson,  Passmore,  &  Co.,  as  a  means  of  assisting  in  the 
liquidation  thereof,  have  agreed  to  come  under  the  following  engage- 
ment on  the  conditions  hereafter  mentioned  :"  and  in  the  first  of  the 


^  This  letter  stated :  —  "  Inclosed  are  accounts  current  with  us  of  the  ship  Reliance, 
that  of  8th  February  was  signed  by  Captain  Hays  as  correct,  before  he  left  this  for  the 
Mauritius ;  that  dated  30th  April,  is  correct  to  the  present  time."  ....  ^^  In  the  event 
of  his  obtaining  a  freight  on  advantageous  terms  at  the  Mauritius  direct  to  London, 
we  have  authorized  his  using  the  balance  due  to  us  (which  was  otherwise  to  have  been 
remitted  from  the  proceeds  of  his  rice  cargo)  to  purchase  sugar  on  his  own  account,  to 
be  con^gned  to  jou  for  sale." 

3  Upon  the  bills,  drawn  at  the  Mauritius  hy  Hays  for  2,6 OOZ.  in  favor  of  Saunders 
&  Co.,  being  returned  protested,  they  sent  them  to  Cruttenden  &  Co.,  at  Calcutta. 
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conditions  it  is  stated:  —  "that  provided  Captain  Hays  shall  retarn 
to  this  port  from  Calcutta  with  a  full  cargo  to  be  consigned  for  sale 
to  the  said  Thomson  &  Co.,  they  guarantee  that,  for  each  bag  of  rice 
which  the  ship  shall  land  here,  a  freight  of  one  sicca  rupee  and  eight 
ounces  shall  be  earned  by  the  ship,  and  that,  previously  to  his  leaving 
Calcutta,  Hays  shall  be  at  liberty  to  draw  for  such  freight  on  said 
Thomson  &  Co." 

Agreeably  to  this  charter-party,  the  vessel  returned  to  Calcutta ; 
and  the  accounts  between  Gilmore  &  Co.  and  the  master  were  made 
up  to  the  14th  of  September,  3830.  A  balance  of  1,495/.  was  carried 
to  a  new  account,  besides  a  sum  for  commissions,  which  together 
made  1,532/. ;  and  in  that  account  there  are  many  items  not  induced 
by  the  necessities  of  the  ship.  There  was  on  the  other  side,  however, 
a  credit  by  the  agents  to  the  master,  carried  up  to  the  21st  of  that 
month  ;  and  among  other  items  is  a  sum  (675/.)  for  freight  upon  the 
fresh  cargo  to  the  Mauritius.  This  freight,  it  is  said,  was  received 
according  to  the  usage  at  Calcutta ;  but  that  the  sum  itself  exceeded 
the  necessary  expenses  for  the  homeward  voyage,  appears  upon  an 
examination  of  the  accounts ;  yet  a  bottomry  bond  was  taken,  and 

in  it  this  freight  was  included,  though  upon  that  there  could 
[  *  74  ]  *  be  no  sea  risk ;  and  as  to  the  rest,  supposing  all  the  items 

were  on  credit,  and  for  necessaries,  they  amounted  only  to 
139/. ;  and  the  bond  is  for  1,000/.  One  consequence  of  the  freight 
being  thus  received  at  Calcutta,  was,  that  the  master,  when  at  the 
Mauritius,  was  obliged  to  take  up  money  on  bottomry  from  Thomson 
&  Co. ;  that  bond  has,  however,  been  paid ;  and  I  here  repeat,  that 
before  a  master  can  exercise  the  extraordinary  power  of  hypothe- 
cation, he  must  show  that  there  is  an  absolute  necessity  for  it,  to 
secure  the  return  of  the  ship.  No  imputation  of  fraud  attaches  to 
the  transaction  ;  but  on  a  whole  view  of  the  case,  I  cannot  consider 
this  instrument  in  the  nature  of  a  bottomry  bond. 

Bottomry  bonds,  where  given  bond  fide  and  for  legitimate  purposes, 
are  to  be  liberally  protected.  It  is  important  for  the  interests  of  com- 
merce that  a  master,  in  a  foreign  port,  standing  in  need  of  assistance 
arising  out  of  some  unforeseen  necessity,  to  complete  a  voyage,  and 
having  no  credit,  should  for  that  object  be  invested  with  a  power  to 
pledge  the  ship,  and  charge  upon  it  the  repayment  of  the  loan  in  case 
of  her  safe  arrival ;  but  on  the  other  hand,  it  is  highly  necessary  for 
the  protection  of  ship-owners  that  the  master's  power  in  that  respect 
should  be  limited  by  the  necessity  of  the  case ;  the  transaction  should 
be  cautiously  watched ;  for  otherwise  masters  intrusted  with  valuable 
ships  in  very  distant  parts  of  the  world  may,  in  conjunction  with 
merchants,  tempted  by  the  profit  of  agency  and  commission  on  all 
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sales  and  advances,  employ  ships  for  years  on  their  own  speculations 
and  adventures;  and   at  last,  under  color  of  advances  to 
enable  the  ship  to  return  home,  grant  bottomry  •  bonds,  thus  [  *  75  ] 
adding  to  losses  and  injuries  already  suffered  by  the  owners, 
and  which  bonds  may  also  be  to  the  prejudice  of  creditors. 

In  this  case,  Gilmore  &  Co.  had  for  three  years  been  the  agents  of 
the  master,  and  had  made  advances  on  his  credit  alone ;  the  owners 
had  limited  them ;  the  ship,  at  the  time  the  bond  was  given,  was 
chartered  to  Gilmore  &  Co.,  and  for  their  benefit ;  and  there  is  nothing 
to  satisfy  me  that  the  ship  was  in  that  state  of  necessity  as  to  want 
a  bottomry  bond.  If  a  necessity  existed,  it  was  a  necessity  arising 
from  the  conduct  of  Gilmore  &  Co.,  or  of  their  correspondents  at  the 
Mauritius.  The  case,  therefore,  is  not  brought  within  the  rules  of 
law  upon  which  bottomry  bonds  are  upheld,  and  I  accordingly  pro- 
nounce against  the  bond,  and  dismiss  the  bail.  The  owners  are  also 
entitled  to  their  costs. 


Orelia,  Hudson. 

June  15,  1833. 

A  bottomry  bond,  giren  within  three  days  of  sailing,  at  the  Manritios,  by  a  part  owner,  the 
de  facto  master,  to  a  stranger,  who  took  no  step  to  ascertain  whether  the  loan  was  required 
for  the  parposes  of  the  ship,  snch  loan  being  larger  than  advertised  for,  and  the  balance  in 
ikiror  of  the  agents  and  consignees  small  —  though  in  evidence  that,  till  discharged,  they 
would  bare  detained  the  ship  —  not  valid. 
THietber  a  lender  on  bottomry  is  bound  to  see  to  the  application  of  his  loan,  quasre  f  ^ 
There  being  no  mala  fides  in  the  bondholder,  the  court  declined  to  condemn  him  in  the  costs 
of  tbe  assignees. 

Bottomry  bond  recited,  that  "  William  Hudson,  part  owner  and 
master  of  the  ship  Orelia,  (an  English  vessel  of  about  382  tons  bur- 
den, and,  at  the  date  of  the  bond,  at  anchor  in  the  harbor  of  Port 
Louis,  at  the  Mauritius,)  being  in  the  prosecution  of  a  voyage  from 
London  to  Van  Diemen's  Land,  Swan  River,  &c.,  the  Mauritius,  &c., 
Somabaya  and  Java,  again  to  the  Mauritius,  and  lastly  thence  to 
London,  and  at  that  time  necessitated,  from  want  of  funds  and  the  im- 
possibility of  procuring  any  on  his  own  personal  credit,  or  that  of  the 
remaining  owner,  to  take  up,  upon  the  maritime  risk  of  the 
said  ship,  for  paying  the  disbursements  *on  the  said  voy-  [*76  ] 
age,  and  other  necessary  expenses  in  Port  Louis,  and  to 


1  [See  The  Jane,  1  J)od.  4G1.] 
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enable  her  to  sail  on  her  voyage  to  London,  the  sum  of  900/.  sterling, 
which  sum  Henry  Barlow,  of  Port  Louis,  merchant^  had  at  his  request 
lent  at  eighteen  per  cent. ;  that  the  master  bound  himself,  his  execu- 
tors, &c.,  his  goods  and  chattels,  and  particularly  the  ship,  tackle,  and 
apparel  of  the  same,  and  also  the  freight  which  was  or  should  become 
due  from  the  voyage  from  Port  Louis  to  London,  to  pay  to  Messrs. 
Gower,  within  ten  days  after  her  safe  arrival  at  London,  the  sum  of 
1,062/."     The  bond  was  dated  15th  June,  1831. 

The  Orelia  sailed  on  the  20th  June,  and  after  her  arrival  at  Lon* 
don  was,  on  the  15th  of  October,  with  the  freight,  arrested  by  Messrs. 
Gower ;  she  was  sold  by  a  decree  of  the  court  of  the  7th  of  Decem- 
ber ;  the  net  proceeds  and  the  freight  were  brought  in ;  and,  after 
payment  of  the  seamen's  wages  and  expenses,  there  remained  829/. 

On  the  first  session  of  Hilary  term,  1832,  an  appearance  was 
given  for  the  assignees  of  Hudson  and  his  co-owner,  opposing  the 
validity  of  the  bond.  They  stated  that  until  December,  1831,  no 
assignee  had  been  appointed,  and  that  Hudson  had  only  recently  dis- 
closed the  circumstances  under  which  the  bond  had  been  granted. 

The  assignees,  after  denying  that,  at  the  date  of  the  bond,  the  ship 
was  in  want  of  necessaries ;  that  the  money  was  advanced  to  pro- 
cure them,  or  that  Hudson  was  at  the  time  master,  alleged,  "  that 
Haliburton  was  at  such  time  master,  as  appeared  on  the  ship's  regis- 
ter; that,  while  at  fort  Louis,  the  ship  stood  in  need  of  trifling 
repairs  only,  which  were  done  by  her  own  carpenter  and 
[  •  77  ]  crew,  assisted  by  *  two  or  three  blacks  from  the  shore  ;  that 
no  stores  were  there  taken  on  board  ;  that  Hudson  borrowed 
the  money  for  his  own  private  use ;  that  he  had  admitted  that,  with 
500/.  of  it  he  paid  off  a  bond  granted  by  Haliburton  at  Swan  River, 
and  that  no  part  had  been  applied  for  the  use  and  necessaries  of  the 
ship,  and  that  Barlow  kilew  that  the  advances  were  not  for  the  pur- 
poses of  the  ship."  ^ 

On  the  other  hand,  the  bondholder  alleged,  "  that  The  Orelia 
arrived  at  the  Mauritius  on  the  2l8t  of  April,  1831 ;  and  on  her  arri- 
val Hudson  reported  himself  as  master,  and,  during  the  two  months 
the  vessel  remained  there,  he  did  all  acts  usually  done  by  a  master, 
and  was  so  in  fact  and  was  so  reputed ;  that  Thomson,  Passmore,  & 
Co.,  who,  as  consignees  of  the  ship,  had  made  various  necessary  dis- 


^  The  court,  on  modon  on  behalf  of  the  bondholder,  directed  the  proctor  for  the 
assignees  to  bring  in  all  the  affidavits  and  proofs  then  in  his  power  or  possession,  before 
the  bondholder  should  be  required  to  return  his  answer  to  the  statement  of  the  assign- 
ees; and  upon  the  affidavits  and  proofs  being  so  brought  in,  the  bondholder  was  allowed 
time  to  send  out  to  the  Mauritius. 
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bursements  on  her  account,  advertised  in  the  Gazette,  on  the  28th 
May,  for  abont  (3,000,  to  be  secured  on  bottomry  on  the  ship  and 
freight;  that  no  person   applied;   and  on  12th  June,  Barlow  was 
informed  by  Mr.  Cookney,  H.  M.  Procurator-General  for  the  Mauri- 
tius, that  there  was  an  eligible  opportunity  of  remitting  500/.  or  600/. 
to  England  by  a  bottomry  bond  on  the  ship  and  freight,  and  he 
agreed  to  advance  it ;  that  Hudson  was  then  a  stranger  to  Barlow ; 
that  on  being  introduced  to  hiro,  he  said  he  had  incurred 
considerable  *  losses,  and  should  require  900/.  to  get  his  ves-  [  *  78  ] 
sel  to  sea,  which  Barlow  consented  to  advance  at  eighteen 
per  cent,  in  the  full  belief  that  the  whole  was  necessary  for  and 
would  be  applied  for  the  purposes  of  the  ship,  and  to  enable  her  to 
complete  her  voyage  to   London;  and  he  alleged  that  it  was  so 
applied,  and  denied  its  misapplication;   that,  at  the  time  of  the 
advance,  Hudson,  as  master,  was  indebted  to  Thomson  &  Co.,  for 
necessary  supplies  and  stores  to  the  ship  for  her  home  voyage,  in 
|3,765,  being  753/.;  to  Edes  in  103/.,  who,  on  the  13th  of  June,  had 
arrested  the  ship  for  that  sum,  due  on  a  bottomry  bond  granted  in 
December,  1830,  to  Haliburton,  and  by  him  assigned  to  Edes ;  and 
which  sum,  on  the  15th  of  June,  was  decreed  due,  and  the  ship  to  be 
released  on  payment ;  and  also  a  judgment  debt  of  50/.  due  to  Pier- 
son  &  Co.,  as  commission  for  freight  on  the  homeward  voyage ;  that 
Hudson  had  no  means  of  raising  money  for  the  equipment  of  his 
vessel,  save  by  bottomry  ;  and  that  he  (Barlow)  had  since,  for  the  first 
time,  learned  that  Hudson  had  deposited  with  Thomson  &  Co.  a 
quantity  of  rice,  in  part  liquidation  of  their  demand." 

The  assignees  replied,  that  Thomson  &  Co.  were  the  consignees, 
and  acted  as  Hudson's  agents;  that  they  paid  every  thing;  had 
received  goods  and  cargo ;  and  when  the  ship  sailed,  had  rice  which, 
after  her  departure,  netted  300/.,  leaving  a  balance  in  favor  of  Hud- 
son, who  had  good  mercantile  credit  and  funds  in  hand ;  that  the 
advertisement  stated  that  offers  would  be  received  by  Thomson  &  Co. 
on  the  2d  of  June ;  and  it  was  notorious  that  they  were  then 
agents,  and  that  Barlow  did  *  not  apply  to  them  ;  that  Hud-  [  *  79  ] 
son,  on  the  day  he  received  the  money,  deposited  the  whole 
with  Balmano&  Co.  to  wait  his  orders  from  England;  and  upon  that 
being  made  known,  after  the  ship  had  sailed,  to  Barlow,  he  attached 
the  same,  by  which  he  abandoned  the  bond,  even  if  good. 

Dodson  and  Addams  against  the  bond.^     The  ship  was  not  in  want 


1  As  the  bond  had,  thoTigh  ex  partem  been  pronounced  for,  and  the  assignees  had 

VOL.  Ill,'— HAGO.  5 
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of  necessaries  when  the  money  was  advanced.  The  disbursements 
had  been  made  by  the  consignees,  and  not  in  contemplation  of  bot- 
tomry. Thomson  &  Co.  have  not  brought  in  the  account  current; 
they  claim  a  balance  of  about  $900;  but  Barlow  admits  that  if  the 
account  were  produced,  it  would  show  a  balance  in  favor  of  the  ship. 
The  master  had  funds  or  credit,  or  both ;  no  necessity  for  a  bottomry 
bond.  Rhadamanthe.^  Augusta.'  Nelson.^  The  lender  knew,  or 
might  with  reasonable  diligence  and  caution  have  known,  that  there 
were  agents  and  consignees,  and  that  the  ship  was  equipped  for  sea 
and  had  had  nothing  expended  upon  her  in  repairs.  The  lender  may 
not  be  bound  to  see  to  the  application  of  his  loan,  but  he  must  show 
that  there  was  a  reasonable  ground  for  believing  that  the  loan  was 
wanted  for  the  actual  necessities  of  the  ship.  Hudson  was  not  the 
registered  owner. 

[  •  80  ]  King's  Advocate  and  Haggard^  cofUrd.  The  •  compe- 
tency of  Hudson  to  give  this  bottomry  bond  admits  of  no 
real  doubt  He  was  certainly  de  facto  master ;  no  one  else  at  The 
Mauritius  was  recognized  in  that  character.  That  Thomson  &  Co. 
had  disbursed  upon  this  ship  nearly  $4000,  must  also  be  admitted ; 
but  by  the  value  of  the  rice  deposited  in  their  hands,  that  sum  had  been 
reduced  to  (900 ;  that  balance  was  paid  on  the  20th  of  June,  five 
days  after  the  date  of  the  bond,  and  no  doubt  out  of  Barlow's  money. 
Mr.  Thomson  swears,  that  if  the  balance  had  not  been  paid  he  would 
have  prevented  the  ship  from  sailing.  If,  then,  the  vessel  might  have 
been  arrested  by  Thomson  &  Co.,  and  detained,  money  taken  up  to 
obviate  a  detention  or  to  release  is  strictly  a  necessity  within  the  rules 
applicable  to  bottomry  bonds.  So  as  to  claim  for  commission  on  the 
procurement  of  freight  for  the  voyage.  Treating  with  the  master  and 
part-owner  exempted  Barlow  from  applying  to  the  consignees.  Where 
the  transaction  as  regards  the  lender  is  bond  fidcj  it  will  be  favorably 
regarded.  It  may  be  doubtful  whether  Barlow  can  prove  under  the 
bankruptcy.  If,  at  least,  the  bond  be  not  good  to  its  full  extent,  it 
may  be  established  pro  tanto.  Here  was  a  clear  necessity  for  $900 ; 
eighteen  per  cent  was  the  then  current  rate  of  interest  upon  bottomry 
loans. 

Sir  J.  NicHOLL.     This  is  a  suit  on  a  bond  of  bottomry  given  at 


written  first  (in  fonn)  to  the  act  on  petition,  they  began ;  but  after  hearing  Dodaon,  the 
court  called  upon  the  counsel  in  support  of  the  bond. 

1 1  Dod.  201.  >  1  Dod.  283.  3  i  Hagg.  i69. 
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the  Mauritius  on  the  Idth  of  Jane,  1831)  for  the  sum  of  900/.,  with 

maritime  interest  at  eighteen  per  cent     The  proceedings  have  been 

various,  and  in  the  coarse  of  them  the  ship  has  been  sold, 

the  •  proceeds  and  freight  brought  in  the  registry,  and  out  of  [  *  81  ] 

them  the  seamen's  wages  paid,  leaving  a  balance  of  829/.,  a 

sum,  therefore,  not  equal  to  the  payment  of  the  bond.     It  is  said,  that 

Hudson  was  not  registered  as  master  at  the  time  this  bond  was  given ; 

but  he  was  then,  and  had  been  at  least  for  two  months  before,  acting 

master,  and  in  that  character  might,  I  think,  bind  the  ship.     He  was, 

it  appears,  at  such  time  owner  of  a  moiety. 

In  the  course  of  the  voyages  made  by  this  vessel,  she  arrived  at  the 
Mauritius  on  the  21st  of  April,  1831,  with  a  cargo  of  rice  taken  in  by 
Hudson  at  Somabaya.     At  the  Mauritius  this  cargo  was  put  into  the 
hands  of  Thomson,  Passmore,  &  Co.,  the  consignees,  and  the  agents 
of  Hudson,  and  the  whole  expense  of  the  vessel  was  defrayed  by  them. 
It  is  proved  that  she  there  required  very  slight  repairs  only,  and  that 
they  were  chiefly  done  by  the  ship's  carpenter  and  crew.     There  was 
no  occasion  then  for  a  bottomry  bond  to  meet  those  repairs ;  and  in 
regard  to  any  other  disbursements,  it  appears  by  a  debtor  and  creditor 
account  annexed  to  an  affidavit  of  Leslie,  one  of  Hudson's  assignees* 
that  although  up  to  the  18th  of  June  the  disbursements  by  Thomson 
Sc  Co.,  amounted  to  $3765,  yet  on  that  day  Hudson  was  so  far  cre- 
dited by  them,  on  account  of  the  sale  and  consignments  of  rice,  and 
some  passage-money,  as  to  leave  only  a  balance  of  $900  in  their  favor, 
which  on  the  20th  of  June  they  received.     Thus,  up  to  that  time, 
Hudson,  in  his  character  as  master  and  part-owner  and  proprietor  of 
a  considerable  cargo,  had  extensive  dealings  with  Thomson 
&  Co. ;  and  there  is  no  particular  reason  to  *  induce  me  to  [  *  82  ] 
suppose  that  he  was  without  credit.     They  had  fully  sup- 
plied whatever  was  required  for  the  ship.     Hudson,  however,  wished 
to  raise  money  on  bottomry,  and  caused  an  advertisement  to  be 
inserted  in  the  Mauritius  Gazette  in  these  words :  — 

Saturday,  28th  May,  1831. 

"  Wanted,  to  defray  the  necessary  disbursements  in  this  port,  a  sum 
of  about  $3000,  to  be  secured  by  bottomry  on  the  ship  and  freight  of 
The  Orelia,  burthen  382  tons,  W.  Hudson  commander,  bound  for  Lon- 
don. Offers  will  be  received  by  Thomson,  Passmore,  &  Thomson,  on 
Thursday  next,  2d  June,  at  12  o'clock." 

At  the  date  of  this  advertisement  there  was  a  balance  due  to  Thom- 
son &  Co. ;  they  probably,  therefore,  had  no  objection  to  a  bottomry 
bond;  but  it  does  not  appear  that  there  was  then  any  necessity  for  it. 
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No  ojfTer  was  made;  but  on  the  12th  of  June,  in  a  conversation 
between  Mr.  Cookney  and  Mr.  Barlow,  the  matter  was  accidentally 
mentioned,  and  Mr.  Barlow,  who  was  desirous  of  making  a  remittance 
to  England,  agreed  to  advance  the  money  on  bottomry ;  and  from  the 
case  on  a  former  day  there  seems  to  be  no  objection  at  the  Mauritius 
to  advance  money  on  bottomry.^  Mr.  Barlow  then  had  an  interview 
with  Hudson,  who  wished  the  loan  to  be  increased  to  900/. ;  to  that 
Mr.  Barlow  also  agreed  ;  he  paid  the  900/.,  and  the  bond  was  executed 

on  the  15th  of  June. 
[  •  83  ]       The  question  is,  whether  this  bond  be  valid  as  *  against 

the  ship.  Since  it  was  given,  Hudson,  and,  as  I  understand, 
the  other  owner  also  have  become  bankrupts.  If,  therefore,  the  bond 
be  valid,  the  holder  is  entitled  to  a  priority  over  all  other  creditors, 
so  far  as  the  remaining  proceeds  will  extend.*  It  is,  then,  necessary 
to  examine  the  transaction  with  some  degree  of  strictness. 
-  The  law  respecting  bottomry  bonds  cannot  be  better  laid  down  than 
in  the  case  of  The  Hero.^  It  is  there  said,  "  bonds  of  this  description 
when  entered  into  fairly  and  hondfide^  are  very  favorably  regarded  in 
this  court.  They  are  given  as  security  for  money  advanced  Tor  the 
necessary  use  of  a  ship  in  a  foreign  port,  where  the  owner  and  the 
master  have  no  personal  credit,  and  where,  without  such  assistance, 
the  ship  must  continue  to  lie  until  it  becomes  rotten  and  useless.  It 
is  highly  expedient,  therefore,  that  they  should  be  upheld  with  a 
vigorous  hand.  The  principle  on  which  they  are  founded  and  sup- 
ported  is  of  great  antiquity,  and  deeply  radicated  in  the  general 
maritime  law  from  which  it  has  been  transplanted  into  the  law 
of  this  country.  Where  the  master  cannot  procure  the  necessary 
supplies  on  the  personal  credit  of  himself  or  his  employers,  there 
can  be  no  doubt  that  he  is  at  liberty  to  pledge  the  ship  itself,  by 
way  of  security,  to  the  lender,  and  to  stipulate  for  the  payment  of 
interest  after  a  rate  which,  in  cases  of  bonds  granted  under  other  cir- 
cumstances, would  be  deemed  usurious."  Such  is  the  duty  of  the 
court  where  the  transaction  arises  out  of  an  absolute  necessity.     But 

as  Lord  Stowell  lays  down  in  several  cases,  and  also  in  a  fur- 
[  •  84  ]  ther  •part  of  the  case  from  which  I  have  cited,  the  necessity 

must  exist.  He  says,  "  It  has  been  argued,  and  with  appa- 
rent propriety,  that  a  person  to  whom  the  ship  is  consigned  by  the 
owner,  and  who  must  be  in  constant  correspondence  with  him,  ought 
to  make  the  necessary  advances  without  demanding  maritime  inter- 
est ;  and  it  has  been  truly  said,  that  a  party  is  not  at  liberty  to  act  as 
the  agent  of  the  owner,  and  at  the  same  time  to  take  upon  himself 


1  The  Reliance,  tuproy  p.  66.  ^  2  DocL  140, 148. 
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the  character  and  privileges  of  a  stranger ;  to  act  as  if  there  were  a 
necessity,  Mrben  no  necessity  exists.  The  case  of  necessity,  which  is 
the  foundation  of  a  bottomry  bond,  does  not  arise  where  there  is  cre- 
dit existing  on  which  money  can  be  obtained  without  resorting  to  the 
real  security  of  the  ship."  Here  the  bond -was  not  taken  by  the  con- 
signees, but  by  a  stranger.  The  whole  transaction  was  finished  in 
three  days. 

It  may  be  a  question  whether  a  lender  on  bottomry  is  bound  to  see 
to  the  application  of  the  money  he  advances;  but  it  is  clear  that  he 
must  make  due  inquiry  to  ascertain  that  a  necessity  exists,  and  that 
without  money  so  advanced  the  ship  cannot  proceed  upon  her  voyage. 
When  a  necessity  has  been  ascertained,  the  lender  may  not  be 
required  to  see  to  the  application  of  the  loan  ;  but  when  a  ship  has 
anived  with  a  considerable  cargo  in  a  foreign  port,  and  remains  there 
for  some  time — in  this  instance  for  two  months  —  and  where  the 
repairs  have  been  unimportant,  and  all  the  stores  furnished,  and  a 
person  then  advances  money  on  bottomry  without  seeing  to  the 
necessity,  he  does  it  at  his  Own  risk.  In  giving  such  a  bond,  Hudson, 
as  part-owner,  had  not — and  certainly  not  over  other  part- 
owners  —  a  •greater  power  than  a  mere  master ;  and  it  may  [  *  85  ] 
be  presumed  that  he  had  a  greater  personal  credit.  Here, 
Mr.  Barlow  first  agrees  to  advance  500/.,  and  then  agrees  to  make  it 
900L ;  and  this  (it  is  his  own  account)  upon  the  statement  and  assur- 
ances of  Hudson,  and  the  advice  and  representations  of  Mr.  Cookney. 
It  does  not  appear  there  was  any  inquiry  whether  a  necessity 
existed  for  the  money,  whether  repairs  were  wanted  for  the  ship  or 
had  been  done ;  whether  any  stores  were  required ;  whether,  in  short, 
the  master  was  unable  to  proceed  with  his  ship  to  England  without 
assistance ;  still  less  was  there  any  inquiry  whether  he  had  any  pro- 
perty, any  credit,  who  were  his  agents,  nor  how  he  had  been  enabled 
to  obtain  supplies  for  the  two  months  that  the  vessel  had  been  at  the 
Mauritius.  This  silence  is  the  more  extraordinary,  because,  by  the 
terms  of  the  advertisement,  application  was  to  be  made  to  Thomson 
k  Co.,  yet  of  them  no  inquiry  is  made. 

If  Hudson  were  a  swindler,  as  Barlow  describes  him,  Barlow  must 
bear  the  loss  consequent  upon  his  own  neglect  and  indiscretion  in 
trusting  him ;  he  has  no  right  to  secure  himself  and  throw  the  loss 
upon  Hudson's  co-owner,  or  upon  the  other  creditors.  Whether  Mr. 
Barlow  may  or  may  not  be  entitled  to  prove  a  debt  under  the  bank- 
raptcy,  is  not  for  this  court  to  decide ;  but,  in  jpy  judgment,  there 
was  no  necessity  whatever  for  this  advance  on  bottomry ;  there  was 
no  want  of  credit ;  no  reasonable  Inquiry ;  and  no  due  diligence ; 
and  the  accounts  show  that  all  the  necessary  advances  had  been 
5* 
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made  by  Thomson  &  Co. ;  and  that  they  had  on  the  day  that  this 
bond  was  given  means  arising  from  the  cargo  of  rice  to 
[  *  86  ]  •enable  this  ship  to  go  to  sea ;  and  it  is  not  to  be  presumed 
that  they  would  have  detained  her  even  if  a  small  balance 
were  due  to  them.     It  is,  I  repeat,  essential  that  a  lender  on  bottomry 
should  ascertain  that  there  is  an  unprovided  necessity,  and  then  he 
may  not  be  bound  to  see  to  the  application  of  money  which  he  has 
fairly  and  legally  advanced.     If,  under  the  circumstances  of  this  case, 
a  bond  were  to  be  supported,  it  would  be  highly  injurious  to  the  ship- 
ping interests  and  the  general  commerce  of  the  country.     The  court 
therefore  rejects  this  claim  of  Mr.  Barlow,  and  directs  the  remaining 
proceeds  to  be  paid  out  to  the  assignees. 

For  the  assignees,  costs  were  prayed.  Mr.  Barlow,  it  was  said, 
had  attached  the  money  in  Balmano's  hands. 

Sir  J.  NicHOLL.  There  is  no  appearance  of  fraud  as  regards  Mr. 
Barlow  in  this  transaction ;  he  acted  unHer  advice.  There  was  cer- 
tainly a  great  want  of  caution  on  his  part,  but  nothing  more.  It  is 
an  unfortunate  case  for  Barlow,  and  also  for  the  estate  of  the  own- 
ers ;  but,  under  all  the  circumstances,  I  shall  not  give  costs  to  the 
assignees. 


[•87]  •Eliza,  Weddell. 

Jnne  15,  1833. 

Freight,  earned  from  sab-shippers  of  goods  by  permission  of  the  charterers  of  the  whole  ship, 
is  liable,  as  against  them,  in  payment  of  a  bottomry  bond  given  at  the  port  of  the  char- 
terers, for  advances  snbseqnently  to  the  charter-party. 

Of  two  bottomry  bonds,  the  latter  has  a  priority. 

Bottomry  bond.  "  I,  J.  Weddell,  master  of  The  Eliza,  of  312 
tons'  burthen,  now  off  Hobart  Town,  Van  Piemen's  Land,"  &c.,  "  on 
the  point  of  proceeding  to  sea  with  a  cargo  for  London,  and  justly 
indebted  to  sundry  persons  in  sums  altogether  about  660/.,  for  pro- 
visions and  other  necessaries  for  the  crew  of  the  said  ship,  and  for 
supplies  for  her  intapded  voyage,  and  being  unable  to  pay  the  same, 
&c.,  W.  Walkinshaw  and  G.  Watson  have,  at  my  request,  this  day 
advanced  the  said  sura,  at  35/.  per  cent.,  on  bottomry  of  the  said  ship 
and  her  freight  (if  any  payable)  together  with  her  tackle,  apparel,  and 
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appurtenances,  &a,  the  same  to  be  paid  at  or  before  the  expiration  of 
two  days  after  the  safe  arrival  of  the  ship  at  her  moorings  in  the 
Thames,  or,  in  case  of  her  loss,  such  an  average  as  by  custom  shall 
have  become  due  on  the  salvage."  The  bond  was  dated  21st  Janu- 
ary, 1832.  The  ship  had  been  chartered  at  Van  Piemen's  Land  on 
the  25th  of  July  preceding. 

The  ship  and  sub-freight  (arising  from  goods  shipped  by  permission 
of  the  charterers)  were  arrested  at  the  suit  of  the  agent  for  the  bond- 
holders ;  and  on  3d  November,  1832,  the  bond,  in  pcenam^  was  pro- 
noanced  for,  and  the  ship  sold.     The  proceeds  from  the  sale  were  932Z. 
145.  6{Z.,  and  the  surplus  freight  was  576^  13^.     Out  of  these  sums, 
the  wages  and  pilotage  having  been  paid,  there  was  a  deficiency  for 
the  discharge  of  the  bond.     The  owners  were  insolvent.     On  the  12th 
of  January  last,  an  appearance  was  given  for  Messrs.  Wil- 
cox, •  of  Hobart  Town,  the  charterers ;  and,  in  opposition   [  *  88  ] 
to  the  bondholders,  prayed  the  balance  of  this  surplus  or 
sub-freight  in  the  registry  to  be, paid  to  them. 

King^s  AdvocaiCj  for  the  charterers.  The  whole  ship  was  chartered 
to  Kemp  &  Wilson,  and  they  are  entitled  to  this  freight.  The  mas- 
ter had  not  a  power  to  hypothecate  it;  he  was  not  their  agent,  and 
the  bond  does  not  profess  to  bind  them.  There  was  no  privity 
between  them  and  the  bondholders. 

Sir  J.  NicHOLL.  Suppose  that  the  charterers  had  taken  a  bottomry 
bond  on  the  ship  and  freight,  and  that,  on  her  voyage  home,  the  mas- 
ter, having  put  into  the  Cape  for  repairs,  had  there  taken  up  money 
again  on  bottomry,  would  not  the. bond  at  the  cape  have  the  priority? 
I  think  this  is  the  same  case. 

King^s  Advocate.  In  the  instance  put  by  the  court  there  is  no 
donbt ;  bat  I  am  not  quite  prepared  to  admit  that,  under  all  circum- 
stances, where  two  bonds  of  different  dates  are  given  at  the  same 
port,  the  principle  of  priority  would  apply. 

Dodsofij  for  the  bondholders,  not  heard. 

The  facts  of  this  case  are  in  a  narrow  compass.  The  vessel,  while 
at  Hobart  Town,  after  a  long  voyage,  wanted  repairs  and  necessa- 
ries; and  expenses  were  thus  incurred  which  the  master  had  no 
means  of  paying.  At  Hobart  Town  the  whole  ship  was  chartered  to 
Kemp  &*  Wilson,  for  the  voyage  home,  at  1,200/.,  and  this  sum 
was  paid  to  the  master,  who  applied  it  to  the  ship's  account;  it 
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[*89]  *  was,  however,  insufficient  to  pay.  all  the  demands  against 
the  ship.  This  was  represented  by  the  master  to  the  char- 
terers, but  they  declined  to  advance  money  on  bottomry  or  otherwise, 
and  the  master  then  took  it  up  of  other  merchants  in  Van  Diemen's 
Land.  The  charterers,  it  appears,  allowed  various  persons  to  ship 
goods  at  certain  sub-freights ;  and  upon  the  arrest  of  the  ship  and 
freight,  in  discharge  of  this  bottomry  bond,  the  several  consignees  of 
those  goods  paid  in  their  amount  of  freight 

On  behalf  of  the  charterers,  it  is  said  that  the  ship  made  no  freight 
home ;  that  all  these  sub-freights  were  earned  for,  and  belonged  to, 
the  charterers,  and  not  to  the  ship.  The  argument  is  specious ;  and 
were  the  question  only  with  the  ship-owners,  it  might  be  successful ; 
but  the  question  is  with  the  bottomry  bondholders ;  and  they  main- 
tain that,  but  for  the  bond,  no  part  of  the  freight^  neither  for  the  char- 
terers nor  sub-shippers,  would  have  been  earned.  The  master  states 
in  his  affidavit  that  he  woald  have  been  obliged  to  sell  the  ship  to 
liquate  his  debts  and  engagements  on  her  account  Suppose  that 
when  the  ship  sailed,  not  only  the  freight,  but  the  ship  itself,  had  been 
hypothecated  to  the  charterers ;  and  in  the  course  of  her  voyage  the 
master  had  been  compelled  to  resort  to  another  bottomry  bond,  the 
latter  bond,  it  is  admitted,  would  have  a  priority.  If  I  am  not  mis- 
taken, the  same  doctrine  has  been  held  in  respect  of  two  bonds  given 
at  the  same  port^ 

The  bottomry  lenders  in  this  case  were  no  parties  to  the 
[  *  90  ]  chartering ;  they  might  be  altogether  *  ignorant  of  the  exist- 
ence of  the  charter-party,  and  they  took  the  security  of  the 
ship  and  freight  in  the  ordinary  mode  upon  an  advance  on  bottomry. 
Considering,  then,  that  the  sum  so  advanced  was  necessary  to  enable 
the  ship  to  bring  home  even  the  charterer's  goods,  and  that  freight  was 
earned  from  the  sub-shippers,  I  am  of  opinion  that  it  is  liable  to  the 
bondholders,  and  that  the  remaining  proceeds  belong  to  them,  and  not 
to  the  charterers. 


Hector,  Freeman. 

Jnne  26,  1833. 

A  lagger,  with  a  crew  of  fiira,  engaged  to  go  to  Dover  and  bring  oat  an  anchor  to  a  veaael 
in  the  Downs.    After  shipping  a  heavy  sea  in  quitting  the  harbor,  and  plying  about  in  a 

1  See  The  Betsey,  Hay,  1  Dod.  289. 
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dark  and  squally  night  in  Febmarj  in  search  of  the  vessel,  which  had  not  kept  to  the 
agreed  station,  she  put  the  anchor  on  board.    For  this  service,  npon  a  valne  of  16,500/.,  a 
Bum  of  60/.  was  awarded  by  Commissioners  of  Cinque  Ports.    The  owners  refused  pay- 
ment, and  tendered  31/.  10s.  in  a  suit  for  salvage.    60/.,  with  costs,  given. 
Salvage  is  not  a  payment  merely  for  work  and  labor. 

Salvage.  Value  of  ship,  cargo,  and  freight,  16,500/.  The  pilot 
stated,  "that  on  the  17th  of  February,  1833,  at  2  P.  M.,  he  went  on 
board  The  Hector,  oif  Dungeness ;  that  it  blew  strong  at  S.  by  W., 
with  rain  and  squalls,  and  the  ship  having  but  one  bower  anchor,  it 

was  not  safe  to  proceed  without  procuring  another that  the 

roaster  accordingly  employed  the  logger  Catherine  and  her  crew  (five 
in  number,  and  which  had  come  alongside)  to  procure  an  anchor 
from  Dover;  that  the  appearer  (the  pilot)  Informed  them  that  he 
should  anchor  in  the  small  Downs,  and  hoist  two  lights  on  the  yard 
arms  as  a  signal ;  that  the  appearer  then  proceeded  with  the  ship  for 
the  Downs,  with  the  wind  increasing,  and  the  evening  darker  than  he 
had  ever  experienced  ;  that  at  eight  he  was  off  the  South  Foreland, 
and  soon  afterwards  lost  sight  of  the  lights  thereon ;  and  not  being 
able  to  see  the  land,  he  kept  the  lead  going,  and  knowing 
that  'a  large  fleet  of  ships  would  be  at  anchor  in  the  [*91  ] 
Downs,  and  considering  that  it  would  be  very  unsafe  to  run 
through  them  into  the  small  Downs,  as  at  first  intended,  he  brought 
up  nearly  opposite  to  Deal  Castle,  after  which  he  hoisted  the  two 
lights  as  a  signal  for  the  lugger ;  that  she  did  not  come  during  the 
night,  but  at  dawn  he  discovered  her  plying  about  in  the  small 
Downs,  where  he  had  directed ;  that  she  made  the  ship,  and  some  of 
the  crew  came  and  assisted  to  rig  the  gear  and  hoist  the  anchor, 
which  was  accomplished  about  half-past  nine."  For  this  service  the 
commissioners  at  Dover,  appointed  by  the  Lord  Warden  of  the  Cinque 
Ports,  awarded,  on  the  24th  of  February,  the  sum  of  60Z,  The  owner 
did  not  appeal,  but  refused  payment.^     An  act  on  petition  was  accord- 


1  On  20th  March,  1833,  Phillimore  moved  for  a  monition  against  the  owner  of  the 
Aip,  to  show  cause  why  be  should  not  pay  the  amount  of  the  award ;  but  Sir  Christo- 
]^r  Robinson  was  of  opinion  that  the  court  had  no  such  power :  "  there  was  no  appeal 
from  the  award.  The  salvors  might  originate  a  suit  in  the  Court  of  Admiralty,  and  for 
tbt  purpose  take  out  a  warrant  of  arrest"    Thus  the  above  suit  commenced. 

Id  The  Minerva,  Gibson,  19th  December,  1833,  the  Kin^s  Advocate^  on  an  affidavit 
tint  the  owners  had  not  paid  salvage  awarded  by  magistrates  at  Colchester,  and  that 
tbe  ship  was  about  to  leave  that  port,  applied  for  a  warrant  of  arrest,  as  in  an  original 
cause.  Sir  John  Nicholi  decreed  the  warrant,  observing  that  the  want  of  power  in  the 
Court  of  Admiralty  to  enforce  such  an  award  seemed  a  defect  in  the  act  of  Parlia- 
ment See  1  &  2  Geo.  4,  c.  76  and  76.  [The  defect  is  cured  by  act  of  8  &  4  Tict 
C.65.] 


92  CASES  DETERMINED    IN    THE 

The  Hector.    3  Hang. 

ingly  entered  into ;  and  upon  the  same  being  delivered  by  the  salvors, 
the  owner  tendered  31Z.  10s.     This  tender  was  refused. 

Phillimore  for  the  salvors.     The  action  is  unavoidable; 
[  •  92  ]  no  other  remedy.     Nothing  to  *  warrant  a  resistance  to  this 
award.     If  the  owner  had  been  dissatisfied,  he  should  have 
appealed. 

Addams,  contrd.  Had  the  owner  appealed,  he  would  have  admit- 
ted there  was  an  award.  The  commissioners'  order  was  made  ez 
parte^  and  is  not  binding  upon  the  owner ;  the  master  and  mate  swear 
that  the  engagement  was  to  put  the  anchor  on  board  by  eight  that 
evening ;  this  contract  was  not  fulfilled. 

Sir  John  NichoU.  By  the  tender  the  owner  admits  some  service. 
If  the  lugger  did  not  do  what  she  ought,  why  is  there  any  offer? 

Addams,  The  anchor  was  put  on  board  next  day ;  so  far  there 
was  a  slight  service ;  the  tender  is  ample ;  there  were  only  five  men. 
The  value  of  ship  and  cargo  is  not  important. 

Sir  John  NichoU.  This  is  a  suit  brought  to  recover  a  sum  by  way 
of  salvage.  The  case  has  already  been  before  commissioners  of  the 
Cinque  ports,  and  they  have  awarded  60/.  The  owner  refused  to  pay 
that  sum,  and  the  present  suit  was  instituted.  Here  the  owners  have 
made  a  tender  of  31Z.  IO5.,  and  the  question  is,  whether  the  award  or 
the  tender  be  most  proper.  The  presumption  is  in  favor  of  the 
award ;  but  it  is  said  it  was  made  ex  parte.  If  that  were  so,  it  was 
the  owners'  own  fault ;  there  were  six  days  between  the  performance 
of  the  services  and  the  award ;  and  Mr.  Latham  and  Mr.  Curling, 
agents  for  Lloyds,  and  the  owner  of  the  ship,  Mr.  Goad,  were  all  ac- 
quainted with  the  business.  It  might,  therefore,  be  a  ques- 
[  *  93  ]  tion,  •  whether  such  an  award — not  being  appealed  from  — 
is  not  binding  upon  the  owner.  The  letters  are  important 
to  show  that  there  was  no  delay  in  the  communications  between  the 
agents  for  Lloyds  and  the  owner.  Mr.  Latham,  on  the  18th  of  Feb- 
ruary, in  writing  to  the  owner,  says,  "  We  desired  Captain  Freeman 
to  inform  us  whether  he  had  or  would  agree  with  the  boatmen  for 
carrying  off  the  anchor,  or  whether  he  wished  their  services  referred  to 
the  salvage  commissioners ;  we  have  no  reply  from  him,  and  you 
may  probably  give  us  your  instructions ; "  and  by  return  of  post  the 
owner  refers  him  to  Mr.  Curling  for  instructions.  In  regard  to  the 
merits,  the  salvors  are  charged  with  misrepresentation,  and  to  make 
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that  out,  the  affidavits  of  the  master  and  second  mate  are  relied  upon. 
The  salvors  have  on  their  side  the  affidavit  of  a  gentleman  who  was 
a  passenger  on  board,  and  also  of  the  harbor-master  at  Dover.  In 
salvage  cases  there  are  usually  some  conflicting  statements ;  and  in 
the  salvors  some  exaggeration  possibly ;  but  as  far  as  I  can  collect, 
the  truth  is  here  with  the  salvors,  and  that  upon  the  owners'  own 
showing. 

The  facts  are  these.  This  ship  was  on  her  voyage  from  Ceylon  to 
London  with  a  valuable  cargo.  It  was  said  by  the  counsel  for  the 
owners  that  the  value  was  a  circumstance  of  no  importance ;  but  that 
is  not  so;  the  value  is  uniformly  an  ingredient,  the  remuneration 
being  always  larger  when  the  property  that  receives  assistance  is 
large  than  when  it  is  small ;  and  the  reason  of  the  thing  and  the  feel- 
ing of  every  individual  cannot  fail  to  go  with  that  which 
^as  ever  *  been  one  of  the  ruling  principles  in  salvage  cases.  [  *  94  ] 
The  weather  was  squally ;  the  ship  had  only  one  anchor ; 
the  pilot  informed  the  captain  that  another  was  necessary ;  the  words 
of  his  affidavit  are,  "  that  it  was  essential  for  the  safety  of  the  ship ; " 
this  InggcTj  The  Catherine,  was  alongside ;  she  took  off  two  passen- 
gers, and  a  letter  was  despatched  by  her  to  Latham  &  Co.  for  an 
anchor  of  eighteen  hundred  weight  to  be  sent  off  immediately  from 
Dover.  It  has  been  said  that  there  was  an  agreement  with  the  boat- 
men that  the  anchor  should  be  on  board  by  eight  that  evening,  but  I 
see  nothing  to  that  effect ;  if  there  were  such  an  agreement,  and  the 
service  were  not  performed,  there  should  be  no  pay.  I  think,  how- 
ever, it  is  hardly  possible  that  such  an  agreement  should  have  been 
made. 

The  lugger,  having  received  on  board  the  anchor,  put  to  sea  be- 
tween ten  and  eleven  at  night.  Latham's  letter  to  the  owner  states, 
^it  blew  hard  from  the  southwest,  and  the  boat  shipped  a  heavy  sea 
on  leaving  the  harbor."  This  confirms  the  affidavits  of  the  boatmen 
and  the  harbor-master  and  mate  of  The  Hector,  who  say,  '<  that  the 
weather  was  fine  and  moderate  till  the  whole  service  was  performed, 
except  a  heavy  squall  of  two  hours  about  midnight ;  "  —  the  lugger 
was  out  in  it  She  was  beating  about  in  search  of  this  ship  all  night 
—  so  dark  that  the  lights  at  Deal  were  not  visible  —  but  she  rode  out 
the  storm,  and  in  the  morning  made  the  ship  in  a  different  place  of 
anchorage  from  that  appointed — a  fact  spoken  to  by  the 
pilot — and  succeeded  in  putting  this  *  heavy  anchor  on  [  *  95  ] 
board.  Whether  the  lugger  then  received  some  injury  is  in  • 
dispute  between  the  parties ;  the  owners  on  this  point  prove  that  the 
In^er  bad  been  damaged  on  the  day  before  off  Dungeness  ;  and  that 
being  so,  there  was  a  greater  risk  to  the  men  in  the  performance  of 
this  service. 
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I  am  then  of  opinion  that  the  service  was  willingly,  faithfully,  and 
properly  performed,  and  that  there  are  no  sufficient  grounds  to  set 
aside  this  award  made  after  due  notice.  Salv^e  is  not  a  payment 
merely  for  work  and  labor ;  other  considerations  are  to  be  adverted  to 
—  the  general  interests  of  navigation  and  the  commerce  of  the  coun- 
try—  to  encourage  exertion,  and  to  excite  to  risk  and  peril  in  the 
relief  of  property  in  danger.  It  is  true,  on  the  other  hand,  that  the 
court  must  guard  against  exorbitant  demands,  and  an  undue  advan- 
tage being  taken  of  distress ;  but  when  salvors  act  honestly  and  fairly, 
they  are  to  be  liberally  rewarded,  without  a  minute  inquiry  into  the 
quantum  of  labor.  Considering  the  large  value  of  the  ship  and  cargo, 
the  roughness  of  the  night,  the  service  performed,  and  the  view  taken 
of  it  by  commissioners  on  the  spot,  I  am  of  opinion  that  the  resist- 
ance to  the  award  is  improper,  and  not  extremely  creditable.  I  shall 
pronounce  for  the  payment  of  60Z.,  and  with  costs.  If  the  award  had 
been  of  long  standing,  I  should  have  decreed  interest 


[  •  96  ]  •  The  King  v.  Benson. 

June  26,  1833. 

A  master  of  a  British  merchant  vessel  condemned  in  the  penalty  of  50/.,  and  in  costs,  for 

wearing  illegal  colors. 

On  the  14th  of  February,  a  warrant  of  arrest  was  decreed  against 
William  Benson,  late  master  of  the  merchant  steam  vessel,  The  Lord 
of  the  Isles,  for  a  contempt  in  wearing  illegal  colors.  The  master 
gave  bail.  Articles  were  exhibited  alleging,  among  other  things,  that 
on  the  7th  of  December,  1832,  the  said  William  Benson,  in  or  near 
the  river  Douro,  on  the  coast  of  Portugal,  did  wear,  carry  or  hoist  a 
red  pendant  at  the  main  peak  of  the  said  merchant  steam  vessel,  and 
that  Captain  Belcher  of  H.  M.  vessel,  i^tna,  came  on  board  and 
seized  the  same.  The  articles  having  been  admitted,  and  an  affirma- 
tive issue  given,  the  court  was  moved  to  pronounce  W.  Benson  to 
have  incurred  the  penalty  of  60/.  imposed  by  the  statute,^  and  to 


1  6  Geo.  IV.  c.  108,  §  15,  now  repealed;  but  the  4  Will  IV.  c.  13,  §  11,  enacts, 
<*  That  from  and  after  the  passing  of  this  Act  it  shall  not  be  lawful  for  any  of  his  Ma- 
jesty's subjects  whomsoever  to  hoist,  carry,  or  wear,  in  or  on  board  any  sldp,  yessel,  or 
fishing  boat,  or  any  other  vessel  or  boat  whatever,  whether  merchaiit  or  otherwise. 
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•condemn  him  in  the  said  sum  to  be  paid  to  his  Majesty  [-*  97  ] 
in  his  office  of  Admiralty,  and  in  costs. 

The  Kings's  Advocate^  and  the  Advocate  for  the  Admiralty^  in  sup- 
port of  the  application. 

Sir  John  Nicholl.     The  defendant  has  been  articled  against  for 
wearing  colors  worn  by  H.  M.  ships.     The  inconvenience  of  such 
conduct  is  obvious ;  the  penalty  for  the  offence  is  inflicted  by  act 
of  parliament;   and,   by   the  words  of  the  act,   the   court  has  no 
power  of  mitigating  the  penalty;  indeed,  perhaps,  under 
the  circumstances  of  this  case,  It  has  *  no  wish  to  mitigate  [  *  98  ] 
it,  because  at  this  particular  time  a  vessel,  going  into  the 
Douro  under  colors  usually  worn  by  H.  M.  ships,  might  throw  doubts 
on  the  neutrality  of  this  country  and  involve  her  national  honor.     I 


belonging  to  anjof  liifl  Majesty's  subjects,  bis  Majesty's  jack  commonly  called  tbe  union 
jack,  or  an/  pendant  or  any  such  colors  as  are  usually  worn  by  his  Majesty's  sbips,  or 
any  flag,  Jack,  pendant,  or  colors  whatever  made  in  imitation  of  or  resembling  those  of 
his  Majesty,  or  any  kind  of  pendant  whatsoever,  or  any  ensign  or  colors  whatever 
other  than  those  prescribed  by  the  said  proclamation ;  and  that  if  any  person  or  per- 
sons shall  nevertheless  presume  to  hoist,  carry,  or  wear  in  or  on  board  any  ship  or  ves-^ 
sel,  fishing  boat,  or  other  vessel  or  boat  whatever,  belonging  to  any  of  his  Majesty's 
subjects,  whether  the  same  be  merchant  or  otherwise,  his  Majesty's  jack  commonly 
called  the  union  jack,  or  any  pendant  or  colors  such  as  are  commonly  worn  by  his 
Majesty's  ships,  or  any  jack,  flag,  pendant,  or  colors  whatever  made  in  imitation  of  or 
resembling  those  of  his  Majesty,  or  any  kind  of  pendant  whatever,  without  such  war- 
rant as  aforesaid,  or  any  other  ensign  or  colors  than  the  ensign  or  colors  prescribed  by 
the  said  proclamation  *  to  be  worn,  then  and  in  every  such  case  the  master  or  other 
person  having  chaise  of  such  ship,  vessel,  or  boat,  or  the  owner  or  owners  thereof 
being  on  board  the  same,  and  every  other  person  so  ofiending,  shall  for  every  such 
oSence  forfeit  and  pay  a  sum  not  exceeding  five  hundred  pounds,  to  be  recovered, 
▼ith  costs  of  suit,  either  in  the  High  Court  of  Admiralty  of  England,  or  in  any  Vice- 
Admiralty  Court  in  his  Majesty's  colonies,  or  in  any  of  his  Majesty's  Courts  of  King's 
Bench  or  Exchequer  at  Westminster  or  Dublin,  at  the  suit  of  his  Majesty's  Attorney- 
General,  or  in  the  Courts  of  Session  or  Exchequer  in  Scotland  respectively ;  and  that 
it  shall  be  lawful  for  any  officer  of  his  Majesty's  navy  or  marines  belonging  to  any  of 
his  Majesty's  ships,  or  any  officer  of  the  customs  or  excise,  to  enter  on  board  any  ship 
Tessel,  or  boat  so  hoisting,  wearing  or  carrying  any  jack,  flag,  ensign,  pendant  or  colors 
I»t>hibited  by  the  said  proclamation  and  by  this  act  to  be  hoisted,  worn  or  carried,  and 
to  seize  and  take  away  the  same,  and  the  same  shall  thereupon  become  forfeited." 

On  the  4th  of  November,  1829,  a  warrant  of  arrest  f  issued  against  the  master  of  the 
merchant  schooner.  Native,  for  contempt,  in  passing  H.  M.  S.  Semiramis  in  Cork  haiv 
bor,  without  striking  or  lowering  her  royal,  being  the  uppermost  sail  she  was  then 
carrying. 

*  Sec  proclamation,  1st  January,  1801 .  t  Warrant  of  arrest  for  not  striking  topsail. 

VOL.    Ill, HAOO.  6 
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condemn  the  defendant  in  the  penalty  of  502.,  and  in  costs.  The 
monition  will  direct  him  to  pay  the  penalty  to  the  king  in  his  office 
of  admiralty.^ 


H.  M.  S.  Thetis. 

NoTember  5, 1833. 

SembU.    An  inhibition,  in  an  appeal  by  somo  salvors,  does  not  necessarily  proclndo  other 
distinct  salvors,  who  do  not  appeal,  fh>m  receiving  their  proportionate  remuneration. 

This  was  an  application  on  the  part  of  the  Hon.  Capt  De  Boos, 
the  officers  and  crew  of  The  Algerine,  and  those  acting  under  him, 
to  receive  out  of  the  registry  their  proportion  of  the  salvage  remu- 
neration, due  upon  the  specie  which  they  had  saved ;  and  that  the 
proportion  might  be  calculated  according  to  the  valuations  in  the 
affidavits  of  Capt.  Dickinson,  and  of  the  agent  for  The  Algerine. 

(JurteiSj  for  the  motion,  read  the  decree  ]^  and  stated  that  there  was 
no  appeal  by,  nor  any  inhibition  served  upon,  his  parties,  and  that 
their  share  was  clear  and  defined.     The  owners  acquiesce. 

AddamSj  contrd.  The  court  is  inhibited ;  it  cannot  interfere.  The 
decree  so  mixes  up  the  entire  salvage  that  it  cannot  be  separated. 
The  property  recovered  consists  of  a  variety  of  different  metals,  and 
there  is  no  accurate  valuation  of  them ;  on  this  ground  alone  I  oppose 
the  motion. 

Sir  J.  NicHOLL.  After  stating  that  the  services  of  The 
[  •  99  ]  Algerine  and  *  Lightning  were  not  performed  together,  and 
that  the  property  saved  and  the  actions  were  distinct,  pro- 
ceeded,—  From  the  decree  in  this  case,  there  are  two  appeals,  one,  on 
behalf  of  Admiral  Sir  Thomas  Baker ;  the  other,  on  behalf  of  Captain 
Dickinson  and  The  Lightning.  The  femaining  parties  in  the  principal 
suit,  namely,  the  owners,  The  Algerine  and  others,  have  acquiesced 
in  the  decree.  The  only  ground  of  appeal  is,  I  understand,  that  a 
larger  sum  than  17,000Z.  has  not  been  given  for  distribution  as  sal- 


1  See  The  Minerva,  3  Boh  84,  and  note,  ibid.  '  See  p.  65. 
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yage ;  bat  there  is  no  appeal  as  to  the  mode  of  distribution  among 
the  salvors.     The  single  question,  therefore,  for  the  Superior  Court 
will  be,  whether  17,000t   is  a  sufficient  remuneration.      In   both 
appeals  inhibitions  have  been  served  upon  this  court,  and  they  enjoin 
that  nothing  shall  be  done  to  the  prejudice  of  the  appellants ;  it  is, 
then,  for  my  consideration,  whether  the  present  motion,  can   be 
granted  without  prejudicing  their  interests.     The  application  is,  not 
to  pay  out  the  whole  salvage,  but  only  the  portion  due  to  Captain 
De  Roos  and  the  crew  of  The  Algerine  ratably ;  and  there  is  no  diffi- 
culty in  ascertaining  that  portion,  it  being  a  fourth  of  14,000/.,  the 
clear  sum  that  will  remain  to  be  divided  between  The  Lightning  and 
Algerine,  after  deducting  the  admiral's  share.     After  this  partial  dis- 
tribution, both    the   admiral    and   Captain    Dickinson    will    have 
abundant  security  in  the  fund  that  will  still  remain  within  the  juris- 
diction of  the  court;  and  I  do  not  see  any  objection  why  each  party 
may  not  receive  what  is  admitted  to  be  due,  only  reserving  of  the 
fund  sufficient  to  answer  any  further  demand  against  the  owners, 
and  whatever  further  expenses  may  be  incurred.     Unless, 
tberefoTe,  some  *  prejudice  to  the  appellants  can  be  shown,  [  *  100  ] 
I  am  inclined  to  grant  this  motion.     It  is  always  desirable 
that  rewards  for  public  services  should  be  speedily  paid ;  they  may 
then  be  expected  to  reach  those  who  earned  them,  and  the  encourage- 
ment is  BO  much  the  greater.     The  court,  however,  cannot  interfere 
to  the  prejudice  of  any  party ;  if,  therefore,  any  party  be  not  satisfied 
with  the  valuation  of  the  property,  he  is  entitled  to  a  decree  of  ap- 
praisement ;  but  that  will  lead  to  expense. 

On  the  7th  of  December  the  matter  was  mentioned  again  ;  but  the 
difficulty  as  to  the  valuation  was  not  removed ;  and  ultimately  The 
Algerine's  proportion  was,  as  the  editor  is  informed,  paid  by  the 
underwriters. 


The  Hoghton,  Brady. 

NoTcmber  6,  1833. 

The  ihip*8  articles  contained  a  printed  clause  (usual  in  the  Baltic  trade)  to  th&  effect :  "And 
ahoold  the  ship  or  yessel  winter  abroad  on  accoant  of  the  ice,  the  officers  and  seamen 
agree  to  accept  half  the  wages  agreed  npon  daring  the  time  of  such  detention."  The 
riiip  went  out "  seeking ; "  the  ice  prevented  her  from  getting  a  cargo,  but  not  from  sail- 
ing without  one ;  she  wintered  abroad :  held,  that  under  the  circumstances,  the  crew  were 
only  entitled  to  half  wages  during  her  detention. 

This  was  a  suit  for  a  balance  of  wages,  at  Al.  10s.  per  month, 
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brought  by  James  Davies,  late  mate  of  The  Hoghton,  from  the  24th 
of  September,  1831,  to  the  8th  of  June,  1832.  In  the  ship's  articles, 
the  voyage  was  stated  to  be  from  the  port  of  Hull  to  Riga  and  back 
to  any  port  in  England,  Scotland,  and  Ireland :  they  further  con- 
tained this  (printed)  clause:  "and  should  the  said  ship  or  vessel 
winter  abroad  on  account  of  the  ice,  the  said  officers  and  seamen 
agree  to  accept  half  the  wages  agreed  upon  during  the  time  of  such 
detention." 

The  summary  petition  alleged,  "that  the   ship   did  not  winter 

abroad  on  account  6f  the  ice,  for  that  during  the  time 

[  •  101  ]  she  lay  at  Riga  and  at  Bolderaa,  *  many  vessels  entered 

and  left  the  said  ports,  and  the  ice  did  not  prevent  The 

Hoghton  nor  any  of  the  vessels  in  the  said  ports  from  shipping  a 

cargo  and  going  to  sea  at  any  time  during  the  winter." 

The  allegation  for  the  owners  pleaded,  in  substance :  ^  1st,  "  that 
The  Hoghton  sailed  for  Riga,  not  freighted  by  any  person  or  firm,  but 
as  a  general  ship;  "that  she  "went  out  seeking;"  no  engagement 
whatever  having  been  made  for  her  homeward  voyage,  all  which  was 
well  known  to  the  officers  and  sailors  before  she  sailed ;  that  she 
arrived  at  Riga  on  29th  October ;  discharged  her  goods  and  ballast ; 
on  10th  November,  took  in  such  part  of  a  cargo  as  then  offered ;  but 
that  from  the  severity  of  the  weather  no  further  cargo  could  be  ob- 
tained, notwithstanding  the  greatest  exertions ;  that  on  23d  of  No- 
vember, the  river  Ji)eing  then  full  of  ice,  the  ship  was  removed  to 
Bolderaa,  (about  eight  miles  from  Riga,)  from  whence  she  might,  in 
the  event  of  her  getting  a  cargo  transported  over  the  ice,  get  to  sea ; 
that  at  Bolderaa  she  was  safely  moored,  and  compelled  to  remain 
there  from  the  1st  of  December  till  the  6th  of  April,  when  the  ice 
broke  up  ;  and  she  proceeded  to  Riga,  and  from  thence,  on  the  27th 
of  May,  took  a  cargo  for  Hull,  where  she  arrived  on  the  8th  of  June, 
1832." 

2d.  "  That  about  twenty-five  vessels  went  down  with  The 

[  •  102  ]  Hoghton,  to  Bolderaa  on  the  23d  of  •  November,  some  of 
which  afterwards  proceeded  on  their  respective  voyages ; 
but  they  had  previously  engaged  cargoes,  and  were  either  fully  laden 
before  they  quitted  Riga,  or  partly  laden,  and  the  remainder  of  the 
cargoes  towed  down  in  river  craft  to  Bolderaa ;  that  The  Hoghton 
was  frozen  up  and  fast  in  the  ice  at  Bolderaa,  from  December  to 
April,  and  was  compelled  to  winter  abroad  on  account  of  the  ice, 

^  The  admissibility  of  the  allegation  was  opposed,  first,  in  tolo,  upon  the  authority 
of  The  Juliana,  2  Dod.  504,  and  2dly,  as  to  some  of  its  details.  Sir  Christopher 
Bobinson  directed  the  allegation  to  be  reformed. 
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and  that  according  to  the  usual  and  invariable  custom  amongst 
owners,  captains,  officers,  and  sailors,  engaged  in  the  Baltic  trade,  in 
similar  circumstances,  which  entail  great  expense  upon  the  owners, 
the  officers  and  seamen  of  The  Hoghton  are  only  entitled  under  the 
mariner's  contract  to  one  half  of  their  respective  wages  therein  spe- 
cified, for  such  time  as  she  was  so  frozen  up ;  and  that  the  crews  of 
several  vessels  that  wintered  at  Bolderaa  with  The  Hoghton,  on 
account  of  the  ice,  were  only  so  paid." 

Six  witnesses  on  either  side.  Portions  of  the  evidence  are  as 
follows : 

For  Davies  —  four  mariners  of  The  Hoghton,  a  seaman  of  The 
Watson,  and  the  second  mate  of  The  Eagle,  both  of  Hull,  deposed 
to  the  effect,,  that  The  Hoghton  was  not  detained  at  Bolderaa  or 
Riga  on  account  of  the  ice ;  that  there  were  but  seventeen  days  in 
the  whole  winter  when  the  ice  was  so  as  to  prevent  her  from  getting 
out  to  sea ;  that  whilst  she  was  at  Riga  and  Bolderaa  many  vessels 
that  arrived  after  The  Hoghton  got  cargoes  and  went  to  sea; 
and  amoDg  them  two  brigs,  The  Express  and  Rhine,  both  of  Hull 
The  Hoghton  and  Watson  were  about  270  tons;  The  Eagle 
about  300;  the  latter  dropped  down  to  Bolderaa  about 
•a  week  before  The  Hoghton,  and  sailed  on  12th  of  De-  [  "lOa] 
cember. 

For  the  owners  —  Brady,  the  late  master,  deposed:  1st,  I  have 
been  master  of  different  vessels  for  about  forty  years.  The  Hoghton 
belongs  to  Terry  &  Son,  merchants,  of  Hull ;  the  crew  of  The  Hogh- 
ton consisted  of  eleven  persons  besides  myself;  the  officers  and  crew 
knew  what  we  were  going  for ;  they  all  signed  the  ship's  articles,  and 
some  of  them  had  been  in  The  Hoghton  on  a  similar  voyage  before. 
On  the  10th  and  19th  of  November,  we  took  in  some  lath  wood  to 
stow  in  the  hold.  It  cost,  I  believe,  about  70L  to  cut  through  the 
ice.  We  lay  at  Bolderaa  for  safety.  While  there,  I  kept  up  a  con- 
stant coramnuication  with  Messrs.  Gumming,  the  consignees,  for  a 
cargo ;  but  nothing  could  be  procured  till  we  returned  to  Riga  in 
April 

2d.  After  The  Hoghton  and  the  other  vessels  had  come  out  of  the 
ice  from  Riga  to  winter  at  Bolderaa,  no  vessel  entered  to  go  up  to 
Bolderaa  till  the  frost  broke  up  at  the  end  of  March.  We  were  com- 
pelled to  winter  abroad  on  account  of  the  ice,  unless  we  had  come 
away  without  a  cargo.  I  consider  that  the  owners  sustained  a  loss 
of  from  200/.  to  300/.  by  our  wintering  abroad.  I  have  frequently  been 
6* 
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oat  on  similar  voyages,  both  as  mate  and  master,  and  I  always  signed 
articles  to  accept  half  wages  in  case  of  detention  by  the  frost 

Upon  the  interrogatories.  3d.  Owners  sometimes,  who  ship  their 
own  goods,  limit  their  agents  in  the  price.     I  have  no  reason  to  think 

that  the  owners  of  The  Hoghton  did.    7th.  I  had  an  offer 
[  •  104  ]  •  in  March  of  a  cargo  of  rye  for  Antwerp ;  but  I  could  not 

take  it  because  of  my  articles.  8th.  From  Bolderaa  many 
vessels  sailed  in  November.  I  only  recollect  one  English  ship  sailing 
from  thence  in  December,  to  Hull.  14th.  The  Rhine  and  Express 
were  consigned  to  different  merchants  to  ours,  and  were  much  smaller 
vessels.  They  both  got  cargoes  and  went  away,  one  to  London  and 
the  other  to  Hull. 

W.  Wise,  on  the  1st.  I  have  commanded  vessels  belonging  to  Hull 
engaged  in  the  Baltic  trade  for  thirty  years.  On  the  2d.  In  case  of 
vessels  being  detained,  as  my  ships  have  been  many  times  in  the  Bal- 
tic ports,  by  the  ice,  and  obliged  to  winter  there,  the  crews  are  always 
put  on  half  pay.  There  is  a  printed  clause  inserted  in  the  ship's  arti- 
cles agreeing  to  this ;  and  the  half  pay  is  reckoned  from  the  day  the 
vessel  goes  into  winter  harbor  till  the  ship  arrives  in  the  spring.  The 
crews  had  always  half  pay  on  such  occasions,  and  no  more.  Upon 
the  special  interrogatory :  Where  ships  in  the  Baltic  trade  are  kept 
during  the  winter  in  the  Baltic  under  similar  circumstances  with  The 
Hoghton,  which  I  understand  to  be  the  ice  setting  in  before  she  could 
get  a  cargo,  the  officers  and  men  are  by  the  mariner's  contract,  and 
also  according  to  the  invariable  custom,  entitled  to  only  half  wages. 
The  captain's  wages  are  not  altered.  If  the  captain  could  get  a  freight 
and  come  away,  and  did  not,  I  should  consider  it  not  just  to  the  men 
to  give  them  only  half  wages. 

Taylor,  also  a  master  mariner,  spoke  to  the  introduction  of  the 
.  clause  in  the  ship's  articles,  and  to  the  custom. 

[  •  105  ]      •  Peter  Kcenig,  master  of  the  brig  Cossack  of  Riga.     1st. 

I  am  a  German  by  birth.     I  recollect  Captain  Brady  at  Riga 

town  about  the  beginning  of  November ;  he  was  waiting  for  a  cargo  ; 

I  was  too ;  but  there  was  no  cargo  to  be  got ;  we  were  obliged  to 

wait  at  Bolderaa  all  the  winter. 

2d.  I  consider  that  The  Hoghton  was  compelled  to  winter  abroad 
on  account  of  the  ice.  By  the  rules  and  custom  of  my  country,  after 
a  ship  has  waited  four  weeks  for  a  cargo,  and  is  obliged  to  winter  in 
a  foreign  port,  the  crew  have  only  half  pay  from  the  end  of  the  four 
weeks.    It  is  so  at  Bremen;   and  I  have  known   German  crews 
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detained  by  the  ice  receive  only  half  pay.  It  is  put  into  the  ship's 
articles,  but  the  rules  of  some  countries  give  it  without,  Lubeck,  for 
instance  ;  so  that  without  any  thing  being  said  on  that  point  in  the 
articles,  they  would  have  only  half  pay  if  detained  by  the  winter. 
Upon  the  special  interrogatory :  All  our  Lubeck  ships  and  all  the  ships 
in  the  Baltic,  when  detained  in  any  port  by  the  winter,  invariably  pay 
their  officer  sand  crews  only  half  wages  during  their  detention.  I  con- 
sider that  if  The  Hoghton  had  been  offered  a  freight  in  the  winter, 
and  declined  it  in  hope  of  a  better  in  the  spring,  that  still  the  men 
would,  according  to  custom,  be  entitled  only  to  half  pay,  because 
the  captain's  duty  is  to  do  the  best  for  the  ship,  and  a  low  freight  in 
the  winter  would  be  not  worth  his  going  for ;  and  the  men  must  take 
their  chance. 

Samuel  Frost,  commander  and  part  owner  of  The  Watson,  of  Hull. 
Ist  The  Hoghton  was  at  Riga  when  we  arrived ;  we  both  of  us 
went  out  "seeking,"  as  it  is  termed.     I  daily  applied  to 
Gumming  &  Co.,  for  a  cargo,  and  attended  *  change,  and  very  [  *  106  ] 
frequently  saw  Hardy  at  both  places  inquiring,  like  myself; 
and  from  Bolderaa  we  five  or  six  times  went  up  to  Riga  to  apply  for 
a  cargo ;  in  March,  a  cargo  for  Antwerp  was  brought  to  me  in  sledges ; 
my  ship  was  cut  out  of  the  ice.     2d.  It  is  the  invariable  custom  for 
crews  engaged  in  the  Baltic  trade,  when  detained,  as  The  Hoghton 
was,  for  the  vrinter,  to  receive  half  wages  only.     I  have  twice  wintered 
at  CroDstadt  and  Petersburg,  and  on  both  occasions  paid  my  ship's 
crews  half  wages  only,  during  the  time  of  detention,  and  while  I  was 
at  Riga  on  the  occasion  deposed  of,  although  at  first  my  crew  objected 
to  the  half  pay,  because  instead  of  going  back  to  England  I  went  to 
a  foreign  port,  yet  the  men  afterwards  consented,  and  received  half 
pay  for  three  months.     The  Scotch  captains  paid  their  crews  the  same, 
at  least  Captain  Adamson  so  paid  his  crew  in  my  presence  at  Ant- 
werp, and  Duff  has  told  me  he  had  done  the  same.     This  agreement 
is  printed  as  part  of  the  ship's  articles.     The  expenses  of  my  deten- 
tion were  about  230Z.  only,  for  house  rent  on  shore  and  provisions. 
Upon  interrogatory.     8th.  The  Eagle  and  Adelaide  sailed  in  Decem- 
ber; the  latter  two  or  three  days  after  the  former.     9th.  I  believe 
Brady  would  have  taken  any  cargo  for  an  English  port     10th.  Vessels 
of  the  burden  of  200  tons  and  upwards  ordinarily  drop  to  Bolderaa  to 
complete  their  cargoes.     14th.  Some  vessels  did  arrive  at  Riga  after 
The  Hoghton  ;  The  Express  was  one.     The  vessels  that  got  away,  I 
believe,  were  chartered  vessels,  and  small  vessels  that  would  be  content 
with  seventy  or  eighty  tons  of  cargo.     15th.  I  would  have  come  away 
if  I  could  have  got  a  cargo  for  any  port  in  England.     It  is  not  usual 
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■ 

[  •  107  ]  for  vessels  trading  to  the  *  Baltic  to  winter  abroad,  unless 
good  freights  can  be  obtained.     I  never  wintered  abroad 
'  for  want  of  a  good  freight,  it  was  because  I  could  not  get  any  at 
all. 

Mr.  Hadden,  a  merchant  of  Riga,  deposed  to  the  exertions  of  Brady 
to  obtain  a  cargo,  but  without  success  till  the  spring;  that  vessels 
above  150  tons  commonly  after  taking  in  part  of  their  cargo  at  Riga 
town,  drop  down  to  Bolderaa,  there  to  complete  lading. 

Annexed  to  Brady's  deposition  were  two  letters  from  the  owners. 
The  first  was  dated  Hull,  22d  September,  and  contained  the  following 
passages  :  "  At  Riga  you  will  consult  with  Gumming,  Fenton,&  Co., 
what  is  best  to  be  done  with  your  ship.  We  have  made  no  engage- 
ment whatever  for  your  homeward  voyage,  we  should,  however, 
prefer  your  coming  to  Hull  if  you  can  readily  get  a  cargo ;  but  if 
the  freights  are  much  better  to  London,  we  have  no  great  objection  to 
your  going  there.  Your  insurance  is  effected  out  only."  The  second 
letter  was  dated  18th  January,  and  began  thus :  "  We  are  sorry  to 
find  that  you  have  been  obliged  to  winter  at  Riga,  but  it  cannot  now 
be  helped.  We  shall  be  glad  to  hear  once  a  fortnight,  or  three  weeks, 
what  prospect  you  have  of  goods,  and  how  all  are  on  board." 

Dodson  and  Addams  for  the  mate.  The  detention  was  not  on 
account  of  the  ice,  but  from  want  of  a  cargo ;  the  vessel  might  at  any 
time  have  got  away  from  Bolderaa.  Contracts  should  be  construed 
favorably  for  the  mariner;  special  covenants  in  them  are  strongly 

discountenanced ;  where  they  exist  there  must  be  proof  that 
[  •  108  ]  they  •were  specifically  pointed  out.     The  master,  who  has 

his  full  pay,  is  the  only  evidence  that  the  particular  clause  in 
the  articles  affecting  the  seamen's  wages  was  known  to  them.  In 
The  Juliana,^  wrecked  upon  the  Goodwin  Sands  on  her  homeward 
voyage.  Lord  Stowell,  in  construing  a  clause  restrictive  of  a  right  to 
wages  until  the  ship  arrived  and  the  cargo  was  delivered  at  the  last 
port  of  discharge,  held  that  such  a  clause  was  no  bar;  that  the 
seaman  was  entitled  to  a  favorable  construction  of  his  contract,  and 
that  if  a  plank  of  the  ship  were  saved,  he  should  have  his  wages.^ 


1  2  Dod.  504. 

9  See  The  Neptune,  Clark,  1  Hagg.  227 ;  Jesse  v.  Boy,  4  Tyrwhitt,  626 ;  and  Brown 
V.  LuU,  2  Sumner,  (U.  S.)  444. 
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Unless  The  Hoghton  was  positively  and  strictly  detained  by  the  ice, 
the  mariner's  claim  should  not  be  defeated. 

Per  Curiam. 
The  Juliana  was  a  case,  I  think,  of  a  divided  voyage,  and  of  freights 
earned  at  different  ports.  Here  the  question  is,  whether  the  master 
was  not  justified  in  waiting  for  a  cargo ;  the  usage  in  the  Baltic 
trade  as  to  half  wages  is  proved.  Do  not  the  terms  of  the  contract 
show  that  the  voyage  was  a  "  seeking"  voyage  ? 

The  King^s  Advocate  and  Daubenj/,  for  the  owners.     The  general 
understanding  of  the  Baltic  trade  as  to  half  wages  on  a  detention  by 
the  ice,  admits  of  no  doubt ;  the  circumstances  of  this  case  bring  it 
fahly  within  such  a  detention.     If  in  a  mariner's  contract,  any  very 
special  covenant  affecting  the  men  is  inserted,  we  admit  it 
should  be  proved  to  be  within  their  knowledge  ;  but  *  can  [  *  109  ] 
this  clause,  upon  which  the  whole  case  turns,  be  so  consi- 
dered, in  reference  to  the  particular  trade,  and  the  nature  of  the  voy- 
age ?    The  master's  evidence,  even  if  the  clause  be  regarded  as  special, 
sufficiently  proves  knowledge,  and  the  contrary  is  not  even  averred  by 
the  mate  in  his  summary  petition.    The  case  of  The  Juliana  docs  not 
apply ;  the  claim  there  was  by  a  common  seaman,  and  the  court  has 
otherwise  already  disposed  of  it. 

Sir  J.  NicHOLL.  This  is  a  suit  for  the  recovery  of  mariner's 
wages,  instituted  by  Davies,  late  mate  of  The  Hoghton;  the  voyage 
on  which  the  wages  are  claimed,  was  "  from  the  port  of  Hull  to  Riga 
and  back  to  any  port  in  England,  Scotland,  or  Ireland ; "  the  monthly 
wages  agreed  upon  were  AL  10s.  The  vessel  sailed  about  the  25th 
of  September,  1831 ;  she  arrived,  after  a  long  passage,  at  Riga,  at  the 
end  of  October,  and  returned  to  Hull  in  June,  1832.  The  whole 
wages  are  stated  by  the  mate  to  be  38Z.  5^.,  but  he  gives  credit  for 
23t  75.  Be/.,  and  therefore  sues  for  14/.  75.  4ei,  a  small  sum,  but  in- 
volving a  principle  of  some  importance.  The  suit  is  for  the  balance 
of  the  whole  wages ;  but  the  owners  contend  that  half  only  are  due. 

The  mariner's  contract  describes  the  voyage  and  the  nature  of  the 
agreement ;  it  contains  also  a  clause  to  this  effect :  ^^  should  the  ves- 
sel winter  abroad  on  account  of  the  ice,  the  officers  and  men  agree 
to  accept  half  wages  during  the  time  of  detention."  The  question 
here  is,  whether,  according  to  the  true  interpretation  of  this  clause, 
the  vessel  did  winter  abroad  "  on  account  of  the  ice,"  and 
npon  the  result  of  the  evidence  there  can  be  little  *  or  no  [  *  110  ] 
doubt  on  its  true  construction  and  effect.     The  summary 
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petition  denies  that  the  vessel  did  winter  abroad  on  account  of  the 
ice ;  and  it  has  been  contended  that  the  detention  was  from  want  of 
a  cargo.  What  are  the  material  facts?  The  vessel,  it  appears, 
sailed  from  Hull  very  nearly  in  ballast;  she  had  only  about  twenty 
tons  of  cargo,  quite  insignificant  in  a  vessel  of  270  tons ;  it  would  at 
once,  therefore,  be  obvious  that  she  went  out  for  the  purpose  of  pro- 
curing a  return  cargo ;  she  was  not  chartered  by  any  one,  but  she 
sailed  in  search  of  a  freight,  or,  as  it  is  technically  termed  by  one  of 
the  witnesses,  she  went  out  "  seeking ; "  and  the  fact  that  she  so  went 
out  could  scarcely  have  been  otherwise  than  known  by  the  mariners. 
The  contract  shows  that  the  vessel  was  to  return  generally  to  some 
port  in  the  United  Kingdom ;  and  the  letter  of  instructions  to  the 
master  is  in  conformity  with  the  contract.  If  that  letter  had  dis* 
closed  any  thing  of  deception  towards  the  men  I  should  have  viewed 
the  case  very  differently ;  but  it  imposes  no  limitation  as  to  the  return 
voyage  which  can  fairly  be  said  to  be  kept  out  of  the  contract  It 
was  late  in  the  year  when  The  Hoghton  sailed ;  every  exertion,  it 
seems,  was  made  at  Riga  to  get  a  freight,  but  without  success ;  and 
it  can  hardly  be  supposed  that  the  owners  and  master  would  have 
suffered  the  vessel,  at  great  loss  of  time  and  at  great  expense,  to  re- 
main all  the  winter  at  Riga,  but  for  the  impossibility  of  getting  a 
cargo ;  indeed,  a  letter  from  the  owners  annexed  to  the  master's  depo- 
sition expresses  their  regret  at  her  detention.     Was  then  the  want  of 

a  cargo  a  reasonable  cause  of  detention  ?  The  frost  set  in 
[  •  111  ]  about  the  20th  of  November ;  the  river  was  frozen  over,  *  and 

all  vessels  at  Riga  were  ordered  by  the  harbor  master  to  go 
down  to  Bolderaa,  about  eight  miles  below  Riga ;  and  for  this  ob- 
vious reason,  because  by  the  regulations  no  vessel  at  Riga  is  allowed 
to  have  a  fire  on  board,  and  the  crews  generally  are  not  suflSiciently 
seasoned  to  live  on  board  in  the  winter  without.  A  passage  was  cut 
at  considerable  expense  through  the  ice  for  The  Hoghton  and  several 
other  vessels,  and  on  their  reaching  Bolderaa,  which  is  described  as 
something  like  Gravesend  in  respect  to  the  port  of  London,  they 
were  spifely  moored.  The  Hoghton  was  frozen  up  at  Bolderaa  for 
four  months,  and  the  question  was,  whether  the  mariner,  under  a  fair 
construction  of  his  contract,  should  receive  the  whole  or  only  half 
wages  for  those  months.  One  fact  was  clear,  that  though  the  mari- 
ners belonged  to  the  vessel  during  that  time  they  did  no  duty ;  they 
could  render  no  service ;  they  acted  however  with  propriety,  and  the 
mate  comes  forward  with  a  good  character,  and  is  therefore  entitled 
to  a  favorable  view ;  but  I  must  remember  that  the  owners,  who  are 
ready  to  pay  half  wages,  have  been  abready  put  to  considerable  ex- 
penses ;  they  were  under  the  necessity  for  four  months  of  providing 
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lodgings  on  shore  for  the  mariners,  and  a  Russian  ship-keeper  to 
watch  the  vessel  during  the  night. 

It  was  ixuly  stated,  that  several  of  the  vessels,  that  went  down  to 
Bolderaa  with  The  Hoghton,  put  to  sea,  but  under  different  circum- 
stances from  The  Hoghton ;  some  had  full  cargoes,  others  had  their 
cargoes^  completed  by  means  of  small  craft,  several  went  to  foreign 
ports,  and  were  smaller  than   The  Hoghton ;  so  thc^t  the  cases  of 
those  vessels  prove  nothing  as  against  this  vessel.     But  two 
•  Englidh  vessels—  The  Hoghton  being  one,  and  The  Wat-  [  •  112  ] 
son  —  and  two  Scotch,  remained  till  the  frost  broke  up  in 
April.    The  Watson  got  away  first,  but  she  took  a  freight  to  Ant- 
werp, while  The  Hoghton  was  bound  to  return  to    some  port  of 
Great  Britain  or  Ireland.     So  soon,  however,  as  the  frost  broke  up, 
The  Hoghton  returned  to  Riga,  and  at  length  sailed  with  a  cargo  and 
arrived  at  Hall.     Such  are  the  material  facts. 

Now  if  the  court  could  discover  any  contrivance  between  the  own- 
ers and  the  master  about  the  freight,  if  even  any  negligence  in  pro- 
curing a  freight,  the  case  might  be  altered,  and  might  furnish  some 
ground  for  pronouncing  for  the  whole  wages ;  but  there  was  every 
exertion  to  get  a  cargo.  If  then  the  mariner's  construction  of  his 
contract  be  upheld,  I  hardly  know  of  any  detention  by  ice  that  can 
bring  a  vessel  within  the  terms  "  wintering  abroad  on  account  of  the 
ice;''  nor  do  I  see  any  reason  to  think  that  this  is  a  hard  contract  on 
the  part  of  the  ship-owners  against  the  men ;  it  is  true  that  were  there 
a  doubt  upon  the  construction  of  it,  the  court  would  look  favorably 
to  the  claims  of  the  mariners ;  but  there  is  no  doubt ;  it  is  the  usage 
of  the  trade  between  this  country  and  the  Baltic  ports ;  it  also  is 
proved  to  be  the  general  usage  of  other  countries,  and  to  constitute 
a  part  of  the  general  maritime  law.  It  is  also  proved  that  generally 
such  a  stipulation  forms  part  of  the  mariner's  contract  upon  Baltic 
voyages ;  this  must  have  been  well  known  at  the  port  of  Hull,  and  I 
see  no  reason  to  think  that  Davies  signed  the  contract  without  know- 
ing its  effect  The  court  is  anxious  to  protect  mariners  against  any 
circumvention  and  even  misapprehension  and  error,  but  I 
*find  no  ground  for  either;  and  it  is  equally  the  duty  of  the  [  *  113  ] 
court  to  protect  the  fair  interests  of  ship-owners  and  mer- 
chants; all  loss  and  inconvenience  are  not  to  fall  upon  them;  the 
mariners  must,  as  I  have  said,  take  the  risk  of  waiting  in  such 
Toyages.  The  vessel  went  out  almost  in  ballast ;  the  object  of  the 
voyage  was  a  return  freight ;  obviously,  therefore,  she  went  out  to 
seek,  not  to  fetch,  a  cargo  already  engaged.  Was  she  then  imme- 
diately, when  winter  began,  to  return  in  ballast  and  make  no  freight  ? 
That  could  not  be  the  understanding  of  the  contracting  parties ;  it 
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would  have  entirely  defeated  the  whole  object  of  the  voyage.  The 
master  had  a  reasonable  canse  for  waiting,  and  while  so  doing,  the 
frost  set  in.  I  have  no  hesitation  in  holding  that  the  circumstances 
of  the  case  bring  it  fairly  within  the  true  construction  and  meaning 
of  the  contract.  All  due  diligence  was  used  to  procure  a  freight;  bat 
not  procuring  a  freight,  the  ice  prevented  the  earlier  return  of  the 
vessel ;  it  occasioned  her  to  winter  abroad. 

With  all  proper  attention,  therefore,  to  the  just  claims  of  this  meri- 
torious class  of  men,  I  am  compelled  to  pronounce  against  the  wages 
sued  for ;  but  I  give  no  costs ;  there  is  no  imputation  on  the  owners 
oi  mala  fides  ;  and  the  case  involves  a  principle  of  some  importance. 
I  am  not  aware  of  any  judicial  decision  upon  such  a  contract,  and 
the  mariner  was  fairly  entitled  to  have  a  decision  upon  it 


[  •  114  ]  •  Triune,  Wardell. 

January  14, 1834. 

In  a  cause  of  collision,  a  warrant  of  arrest  against  defendant  —  a  master,  who  was  also 
owner,  refused  on  an  tx  parte  application  and  affidavit  of  the  insufficiency  of  ship  and 
freight  to  cover  the  alleged  damage ;  but  on  proof  of  damage,  and  insufficiency  of  proceeds 
from  the  sale  of  the  ship,  and  from  the  freight,  to  pay  surplus,  a  monition  decreed  against 
defendant. 

Defendant  assigned  to  bring  into  the  registry  the  whole  freight,  subject  to  a  reference  in 
respect  of  deductions  for  wages,  &c. 

Damage  by  collision  of  two  colliers,  off  the  coast  of  Darham,  on 
the  13th  of  February,  1833.  The  libel  charged,  that  the  «Ioss  of  The 
Triton  was  occasioned  solely  by  the  negligence  and  mismanagement 
or  want  of  skill  of  R.  Wardell,  the  master  and  principal  owner  of  The 
Triune,  and  of  others  on  board,  and  the  want  of  a  proper  look-out" 
On  the  1st  of  March  an  action,  in  2,000/.,  was  entered  on  behalf  of 
the  sole  owner,  and  of  the  master  and  crew,  of  The  Triton,  against 
The  Triune  and  her  freight.  An  appearance  was  given  for  Wardell, 
the  master  and  principal  owner  of  The  Triune.  Witnesses  were  ex- 
amined on  both  sides,  and  58/.  35. 4d.  paid  into  the  registry  as  the  net 
freight.  On  the  26th  of  June,  the  court  was  moved  on  an  affidavit  of 
the  owner  of  The  Triton  (stating  the  damage  at  1,873Z.  105. ;  the 
valuation  of  The  Triune  at  1,164/.  75. ;  and  the  gtt)ss  freight  at  119/-) 
to  direct  a  sum  of  60/.  I65. 8^.,  (being  the  amount  of  deductions  from 
the  freight,  for  wages,  shipping,  and  delivery  expenses  at  Newcastle 
and  London,  and  other  charges,)  as  the  balance  of  The  Triune's 
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freight,  for  cargo  on  board  at  the  time  of  the  damage,  to  be  brought 
into  the  registry.  The  court  was  further  moved  for  a  warrant  of 
arrest  against  Wardell,  who  was  on  board  and  in  the  charge  and 
command  of  The  Triune  at  the  time  of  the  collision.  No  bail  had 
been  given. 

The  King^s  Advocate^  for  the  warrant  of  arrest.  The  53 
Geo.  in.  c  159,  which  limits  the  •responsibility  of  ship-  [•115] 
owners  in  certain  cases,  does  not  affect  this  case.  Sec.  1, 
enacts,  "  that  no  person  or  persons  who  is,  are,  or  shall  be  owner  or 
owners,  or  part  owner  or  owners  of  any  ship  or  vessel,  shall  be  subject 
or  liable  to  answer  for  or  make  good  any  loss  or  damage  arising  or 
taking  place  by  reason  of  any  act,  neglect,  matter,  or  thing  done, 
omitted,  or  occasioned  without  the  fault  or  privity  of  such  owner  or 
owners,  which  may  happen  to  any  goods,  &c.,  or  to  any  other  ship  or 
vessel,  &ix.,  further  than  the  value  of  his  or  their  ship  or  vessel,  and 
the  freight  due  or  to  grow  due  for  and  during  the  voyage  which  may 
be  in  prosecution  or  contracted  for  at  the  time  of  the  happening  of 
soch  loss  or  damage."  The  object  of  the  statute  was  to  protect  ab- 
sent owners]  here  the  principal  owner  was  also  master  and  in  charge 
of  the  vessel  Sec  4,  enacts,  '<  that  nothing  shall  lessen  or  take  away 
any  responsibility  to  which  any  master  or  mariner  of  any  ship  or  ves- 
sel may  now  by  law  be  liable,  notwithstanding  such  master  or  mari- 
ner may  be  an  owner  or  part  owner,"  &c.  These  two  clauses  were 
fully  considered  in  Wilson  v.  Dickson,^  in  which,  "in  an  action 
against  several  defendants,  as  ship-owners,  for  damage,  it  was  held, 
that  by  the  53  Geo.  IIL  c.  159,  s.  1,  they  were  not  liable  in  that  cha- 
racter beyond  the  value  of  the  ship,  and  freight  due  or  to  grow  due, 
although  the  loss  was  occasioned  by  the  misconduct  of  one  of  the 
defendants,  who  was  both  master  and  part  owner."  Such  is  the  lan- 
guage of  the  marginal  note ;  but  Bayley,  J.,  observed :  "  it  seems  that 
the  true  construction  of  the  clause  (s.  1)  is  this,  that  if  you 
sue  a  sole  owner,  and  the  fault  or  privity  were  in  *  him,  he  [  *  116  ] 
will  be  excluded  from  the  protection  of  the  statute ; "  and 
again,  after  citing  the  fourth  section,  "  it  seems  to  me  that  the  mean- 
ing of  that  clause  is,  that  if  the  master  be  a  part  owner,  his  responsi- 
bility, if  you  sue  him  in  his  character  of  master  and  not  as  one  of 
several  part  owners,  will  not  be  affected  by  the  first  section  of  the 
act."     Abbott,  J.,  and  Holroyd,  J.,  concurred. 
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Sir  J.  NicHOLL.  Is  there  an  instance  of  a  warrant  of  arrest,  nnder 
circumstances  such  as  are  in  this  case,  against  the  master  and  part 
owner?  However,  the  application  is  certainly  premature.  The 
court  is  in  possession  of  the  ship,  and  some  freight  has  been  bronght 
into  the  registry;  and  the  only  proof  at  present  of  the  insuflSciency 
of  this  property  is  ex  parte.  When  the  owner  of  The  Triton  has 
proved  his  case,  and  showed  an  insufficiency  of  property,  then  may 
be  the  time  to  apply  for  a  monition  against  the*  master  and  part  owner 
of  The  Triune  to  make  good  the  deficiency ;  but  I  reject  this  appli- 
cation. 

In  regard  to  the  freight,  I  think  that  the  whole  freight  should,  in  the 
first  instance,  he  brought  into  the  registry,  and  I  accordingly  assign 
the  defendant's  proctor  to  bring  it  in,  reserving  any  question  of  deduc- 
tions to  be  referred  to  the  registrar  and  merchants. 

At  the  hearing  on  this  day,  (I4th  January,)  Sir  John  Nicboll, 
assisted  by  Captain  Chapman  and  Captain  Brown,  two  of  the  elder 
brethren  of  the  Trinity  House,  pronounced,  after  argument  by  the 

King^s  Advocate  and  AddamSj  for  The  Triton,  and  Dodsan 
[  •  117  ]  and   Nicholl,  contrdy  « that  the   owner  •  of    The   Triune, 

(namely,  WardcU,  who  intervened  in  the  suit,)  was  liable  for 
the  damage  sustained  by  the  owner  of  The  Triton  and  her  cargo,  and 
also  for  the  loss  by  the  master  and  crew ;  and  condemned  Wardell 
and  The  Triune  and  her  freight  in  the  damage  and  in  costs."  ^ 

The  registrar  and  merchants  having  reported  that  IftlAL  4s.  2cL 
was  due  to  the  owner,  master,  and  crew  of  The  Triton,  in  the  several 
proportions  set  forth  in  their  report,  exclusive  of  interest  until  the 
same  be  paid,  and  of  the  proctor's  bill,  which  had  not  yet  been  taxed, 
the  proctor  on  behalf  of  The  Triton  applied  for  a  monition  against 
Wardell ;  but  the  court  refused  it,  as  the  ship  had  not  been  sold,  and 
it  could  not  be  stated  for  what  precise  amount  the  monition  should 
issue ;  but,  on  a  subsequent  application,  it  being  shown  that  the  pro- 
ceeds left  a  deficiency  of  400^,  a  monition  was  decreed  against  War- 
dell to  pay  that  sum,  which  failing  to  do,  he  was  imprisoned  upon  an 
attachment. 


[See  The  Mellona,  3  W.  Bob.  21.] 
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January  22,  1834. 

In  an  action  entered  in  Norember,  for  salvage  rendered  in  April,  by  a  lieutenant  of  a  coast- 
guard  station,  and  four  of  hb  boatmen,  a  tender  of  50/.  pronounced  for ;  and  the  aalron 
(who  were  resident  out  of  the  jurisdiction  of  the  court)  being  condemned  in  50/.  nom.  exp., 
the  sum  paid  into  the  registry  by  the  owners,  as  the  tender,  was  directed  to  be  paid  out  to 
them  in  discharge  of  costs. 

This  was  a  canse  of  salvage  promoted  by  Lieutenant  R.  N.  Kelley, 
commander  of  the  coast-guard  station  at  Cairn  Ryan,  Stranraer, 
N.  B.,  and  four  boatmen  of  that  station,  for  services  to  The  Clifton 
and-  her  cargo,  in  April,  1832. 

A  private  arrangement  having  failed,  an  action  was,  in  November, 
entered  in  800L;  the  admitted  value  of  the  ship  and  freight  was 
6,800(.    On  the  25th  of  January,  1833,  an  appearance  was  given  for 
the  principal  owners  of  the  ship,  denying  the  other  parties 
to  be  salvors,  and  50/.  was  *  brought  into  the  registry  as  a  [  *  118  ] 
tender,  with  such  costs  as  were  due  by  law,  for  the  services. 
This  tender  was  refused. 

Ebig^s  Advocate  and  MckoU^  for  salvors. 

Addams  and  Boggard^  for  owners. 

SiH  J.  NicHOLL.  I  will  not  trouble  the  counsel  for  the  owners. 
Before  I  proceed  to  the  merits  of  this  case,  I  must  take  some  notice 
of  the  proceedings.  The  action  was  not  entered  until  eight  months 
after  the  service.  This  is  contrary  to  the  principle  and  object  of  the 
jorisdiction  of  this  coart,  which  is  summary,  expeditions,  and  of  little 
expense,  peculiarly  in  salvage  cases.  Here,  on  the  contrary,  have 
been  delay  and  expense.  On  the  14th  of  February  the  salvors'  act 
was  delivered ;  the  master  and  crew  of  The  Clifton  —  upon  whom 
alone  ber  owners  had  to  rely  —  were  at  sea  or  abroad,  and  so  the  act 
remained  unanswered,  when,  in  June,  the  court  ordered  the  cause  to 
come  on  ex  parte^  unless  proceeded  with.  Since  that  order,  there  has 
been  no  want  of  activity  or  of  detail ;  the  act  h^  been  written  to  no 
less  than  six  times,  and  at  great  length,  not  only  going  into  the  merits, 
but  into  much  irrelevant  and  collateral  matter ;  and  in  support  of  the 
act,  there  are  altogether  no  less  than  thirty-five  affidavits.  It  is  most 
desirable  to  see  whether  some  rule  cannot  be  adopted  to  limit  the 
proceedings ;  otherwise  the  juvisdiction  may  become  useless.  Costs 
alone  are  not  sufficient  to  secure  expediton,  nor  fnlly  to  indemnify  the 
successful  party. 
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The  question  in  the  cause  is*,  whether  the  tender  of  50/.  is 
[  •  119  ]  a  suflSicient  compensation  for  the  services  *  of  Lieutenant 

Kelly  and  his  four  men,  or  whether  there  should  be  a  greater 
reward,  and,  if  so,  to  what  amount  ?  About  the  real  substantial  facts 
there  can  be  no  doubt;  and  they  are  in  a  very  narrow  compass.  The 
Clifton,  on  her  voyage  from  the  Mauritius  to  Greenock,  with  a  cargo 
of  sugar,  arrived  on  the  19th  of  April,  about  the  middle  of  the  day, 
off  Loch  Ryan,  at  the  bottom  or  southern  part  of  the  Frith  of  Clyde 
— '  not  far  from  the  port  of  ulterior  destination ;  whether  it  were  fifty 
miles  or  ninety  miles  distant  is  not  of  extreme  importance.  In  the 
course  of  the  voyage,  six  of  the  crew  had  been  attacked  with  scurvy, 
of  whom  four  had  been,  from  the  time  they  crossed  the  line,  confined 
to  their  hammocks ;  and  the  two  others  were  in  a  weak  state,  capable 
of  very  little  duty ;  there  rehiained  the  master,  the  mate,  four  seamen, 
and  three  apprentices ;  but  the  mate  seems  to  have  been  a  dranken 
fellow.  While  off  Loch  Ryan,  the  wind  and  tide  being  adverse  to 
the  vessel  proceeding  up  the  frith,  the  master  was  desirous  of  going 
into  Loch  Ryan,  a  place  with  which  he  was  well  acquainted,  and 
bring  the  ship  to  an  anchor  at  Cairn  Ryan,  to  get  more  hands.  It 
soon,  however,  became  a  dead  calm,  upon  which  the  vessel  stood  with 
her  head  to  sea.  Lieutenant  Kelly  says  he  observed  this,  and  aban- 
doned the  intention  of  boarding  her,  until  he  was  informed  by  a 
smack  that  the  ship  was  making  a  signal  for  a  boat  or  assistance. 
He  and  his  men  reach  the  ship  about  Ave ;  and  the  act  on  petition 
states  that  "at  about  half-past  five  it  came  on  to  blow  a  strong 
breeze  from  the  south,  right  out  of  the  loch."     The  master  says  that 

he  then   proposed   to  run   for    Greenock,  but  that  Kelly 
[  *  120  ]  refused.     The  *  vessel,  after  making  one  or  two  tacks  with 

a  strong  adverse  wind,  was  brought  up  at  single  anchor 
about  half-past  ten,  in  the  bay  of  Finnest,  three  miles  from  Cairn 
Ryan  —  seemingly  in  bad  anchorage  and  on  a  lee  shore.  The  gale 
increased  during  the  night,  and  a  second  anchor  was  required. 
Whether  at  such  time  the  anchor  was  over  the  bow,  or  not,  is  imma- 
terial ;  it  at  least  was  not  in  the  hold ;  so  that  letting  it  go  was  a 
slight  and  ordinary  operation.  The  weather  having  moderated  at 
five,  on  the  morning  of  the  20th,  the  lieutenant  and  three  of  his  men 
put  the  master  on  shore  at  Cairn  Ryan,  in  order  for  him  to  proceed 
to  Stranraer ;  but  he  first  engaged  some  fishermen  to  return  to  the 
ship  with  Lieutenant  Kelly ;  and  upon  their  getting  on  board  they 
weighed  the  anchor,  and  in  the  afternoon  of  that  day  brought  her  to 
an  anchor  at  Cairn  Ryan,  the  proper  place  of  anchorage.  Lieutenant 
Kelly  remained  on  board  the  Clifton  till  seven,  when  Captain  Light- 
body  returned  from  Stranraer,  where  he  had  noted  his  protest  and 
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written  to  the  owners.  Such  are  simply  the  facts.  The  salvage  ser- 
vice, of  whatever  nitture,  was  completed  when  the  vessel  was  brought 
to  an  anchor  in  the  bay  of  Finnest,  certainly  when  at  Cairn  Ryan. 
Without  then  inquiring  whether  Lieut.  Kelly  was  right  or  wrong  in 
bringing  the  vessel  into  the  loch,  when  the  wind  changed  to  the  south, 
what  18  the  amount  of  service  not  rigidly  scrutinized,  and  the  proper 
compensation  for  it  ? 

Now  salvage  is  not  always  a  mere  compensation  for  work  and 
labor;  varioos  circumstances  upon  public  considerations,  the  interests 
of  commerce,  the  benefit  and  security  of  navigation,  the  lives 
of  the  seamen,  render  it  proper  to  estimate  *  a  salvage  [  *  121  ] 
reward  upon  a  more  enlarged  and  liberal  scale.  The  ingre- 
dients of  a  salvage  service  are  first,  enterprise  in  the  salvors  in  going 
out  in  tempestuous  weather  to  assist  a  vessel  in  distress,  risking  their 
own  lives  to  save  their  fellow  creatures,  and  to  rescue  the  property 
of  their  fellow  subjects ;  secondly,  the  degree  of  danger  and  distress 
from  which  the  property  is  rescued  —  whether  it  were  in  imminent 
peril,  and  almost  certainly  lost  if  not  at  the  time  rescued  and  pre- 
served; thirdly,  the  degree  of  labor  and  skill  which  the  salvors  incur 
and  display,  and  the  time  occupied.  Lastly,  the  value.  Where  all 
these  circumstances  concur,  a  large  and  liberal  reward  ought  to  be 
given ;  but  where  none  or  scarcely  any  take  place,  the  compensation 
can  hardly  be  denominated  a  salvage  compensation  ;  it  is  little  more 
than  a  mere  remuneration  pro  opere  et  labore. 

How  much,  then,  of  the  first  ingredient  exis^ted  in  this  service 
accofding  to  Lieutenant  Kelly's  own  statement  ?  On  a  fine  after- 
noon in  April  he  saw  a  ship  in  the  offing  as  if  standing  into  the 
loch;  then  the' wind  changed  and  she  seemed  to  stand  out;  and 
upon  that  he  abandoned  his  intention,  and  it  was  not  until  told  that 
she  had  a  signal  for  a  boat  that  he  and  his  men  went  out  to  her. 
There  was  no  risk,  no  danger,  no  enterprise.  It  has  been  admitted 
that  the  coast-guard  is  kept  for  custom-house  purposes  —  to  prevent 
smuggling ;  was  it  not  then  the  duty  of  Lieutenant  Kelly  to  go  out 
and  visit  or  watch  this  vessel  ?  Persons  employed  in  the  public  ser- 
vice have,  I  think,  a  peculiar  duty  cast  upon  them  to  render  aid 
to  the  trade  of  the  country ;  fhey  sacrifice  no  time  from 
•any  ^ther  profitable  employment ;  their  time  is  paid  for  by  [  *  122  ] 
the  public ;  they  risk  no  property ;  for  the  property  they  use 
belongs  to  the  public.  It  is  upon  this  principle  that,  in  prize  salvage 
on  recapture,  king's  ships  received  less  than  private  ships ;  the  former 
received  only  one  eighth,  while  the  latter,  one  sixth.  I  do  not  9ay 
tibat  individuals  paid  by  the  public  are  excluded  altogether  from 
remuneration  when  they  render  an  important  service  to  private  pro- 
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perty ;  but  their  being  so  paid  ought  to  cast  upon  them  a  peculiar 
readiness  to  give  assistance,  and  prevent  them  from  setting  up  exag- 
gerated demands  for  trivial  service. 

Again,  secondly,  was  the  property  in  any  peculiar  danger?  Was 
the  vessel  sinking  on  a  dangerous  reef,  and  unmanageable  ?  Nothing 
of  the  sort ;  the  vessel  was  in  good  trim ;  she  wanted  the  mere  ordi- 
nary labor  of  a  few  extra  hands  to  pull  and  haul ;  and  if  when  she 
stood  in  for  the  loch  the  wind  had  been  fair  for  Greenock,  (as  it  soon 
became,)  even  extra  hands  would  not  have  been  wanted;  there  being, 
with  a  fair  wind  up  the  Clyde,  no  tack  to  be  made,  no  sails  to  be 
shifted :  the  master  was  not  disabled ;  and  eight  of  the  crew  re- 
mained also  able  to  work ;  they  had  navigated  the  vessel  the  greater 
part,  and  almost  to  the  end,  of  her  voyage. 

Thirdly,  was  there  any  skill  or  risk,  or  special  labor  and  length  of 
time  occupied  in  the  service  ?  I  see  nothing  but  what  any  half  dozen 
fishermen  might  not  just  as  well  have  effected,  nay,  in  this  instance, 
better  perhaps ;  for  they  would  have  followed  the  directions  of  the 
master,  who  was  quite  able  to  retain  the  management  of  his  ves- 
sel, and  was  well  acquainted  with  the  place.  True,  with 
[  •  123  ]  •  a  wind  blowing  directly  not  of  Loch  Ryan,  it  was  a  mat- 
ter of  difficulty,  and  of  some  risk  to  this  vessel,  to  be  working 
into  the  narrow  entrance  of  the  loch ;  and  the  event  proved  it,  for 
unable  on  that  day  to  reach  Cairn  Ryan,  the  ship  was  brought  up  in 
unsafe  anchorage,  as  I  have  already  noticed.  Lieutenant  Kelly  him- 
self admits,  in  his  second  affidavit,  that  the  salvage  service  was  then 
at  an  end ;  for  he  insists  that  the  fishermen,  who  were  employed  on 
the  next  day  to  weigh  the  anchors  and  remove  the  ship  to  Cairn 
Ryan,  are  not  salvors,  but  are  laborers,  and  that  four  shillings  apiece 
is  an  ample  remuneration. 

I  am  unwilling  to  found  any  part  of  my  judgment  in  this  case 
upon  an  imputation  of  misconduct  in  Lieutenant  Kelly  in  taking 
this  vessel  into  Loch  Ryan.  Certainly,  if  a  few  seamen,  not  belong- 
ing to  the  public  service,  had  come  off  to  the  assistance  of  this  vessel. 
Captain  Lightbody  would  have  run  on  to  Ghreenock :  and  it  is  ad- 
mitted that  there  was  a  southerly  .wind — the  fairest  that  could  have 
blown  from  the  heavens  for  that  port  However,  it  is  not  necessary 
for  me  to  consider  that  part  of  the  case  further  than  to  observp,  that 
the  opinion  of  many  nautical  men  is  clear  and  express,  that  Lieute- 
nant  Kelly  ought  to  have  run  before  the  wind  to  Greenock. 

The  subsequent  acts,  such  as  a  boatman  remaining  on  board, 
lending  a  boat  to  the  owners,  supplying  the  ship  with  water  and 
provisions,  while  the  vessel  was  lying  in  perfect  safety  in  Cairn 
Ryan,  are  immaterial  and  do  not  amount  to  a  salvage  service ;  they 
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might  proceed  from  attention  and  civility,  and  have  at  least 
been  remunerated.    6/.  to  the  lieutenant,  and  half  a  *  sove-  [  *  124  ] 
reign  to  each  of  the  boatmen,  have  balanced  that  after  ac- 
count.   For  the  other  service,  I  cannot  consider  that  it  requires  a 
reward  of  magnitude ;  it  was  little  better  than  mere  work  and  labor  ; 
and  I  am  of  opinion  that  50/.  is  a  sufficient  compensation,  and  ought 
to  have  been  accepted.     I  pronounce  for  the  tender.     The  subse- 
quent costs  must  be  paid  by  those  who  improperly  refused  it. 

Addams  appled  to  the  court  to  allow  the  60/.  paid  into  the  registry, 
by  the  owners,  as  the  tender,  to  stand  pro  tanto  for  costs ;  he  said 
that  as  the  salvors^were  resident  in  Scotland,  there  might  be  a  diffi- 
culty in  obtaining  the  costs. 

Sir  J.  NicHOLL.  Perhaps  on  the  next  court  day  the  owners  will 
declare  they  will  accept  the  50/.  in  lieu  of  the  costs ;  they  should  act 
liberally.    Let  the  matter  stand  over. 

From  the  terms  of  the  decree  it  seems  that  the  question  of  costs 
was  reserved.    The  decree  was  entered  to  this  effect : 

The  judge,  by  interlocutory  decree,  pronounced  the  tender  of  fifty 
pounds,  heretofore  made  to  Fielder's  parties  (the  salvors)  for  their 
services  to  the  ship,  to  be  sufficient;  and,  at  petition  of  Fielder, 
reserved  the  question  of  costs  to  the  next  court,  and  in  the  mean 
time  directed  the  sum  so  tendered,  and  remaining  in  the  registry,  not 
to  be  paid  out  of  Fielder's  parties. 

F.   Clarkson  (proctor  for  the  owners)  prayed  the  judge  now  to 
condemn  Fielder's  party  in  costs.     Fielder  objected  thereto.     The 
judge,  having  heard  advocates  and  proctors  on  both  sides, 
•  condemned  Fielder's  parties  in  the  sum  of  50/.  nomine  ex-  [  *  125  ] 
pensarum;  and,  at  petition  of  F.  Clarkson,  decreed  the 
tender  of  50/.,  heretofore  made,  and  remaining  in  the  registry,  to  be 
paid  out  to  him,  in  part  discharge  of  his  parties'  costs. 

From  the  decree  on  the  22d  of  January,  the  proctor  for  the  salvors 
interposed  an  appeal  upon  the  24th.  The  prcesertim  of  that  appeal 
was,  in  substance,  from  the  tender  being  pronounced  sufficient,  and 
from  every  thing  following  therefrom. 

On  the  17th  of  September,  the  petition' of  Fenton  and  Fielder,  on 
behalf  of  the  appellants,  to  refer  the  appeal,  was  presented  to  H.  M. 
in  Council,  and  being  referred  to  the  judicial  committee,  the  usual 
inhibition  and  citation  issued.     On  the  7th  of  November,  (the  first 
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session  of  Michaelmas  term,)  Fenton  exhibited  proxy,  and  returned 
the  inhibition  and  citation.  F.  Clarkson  appeared  for  the  respond- 
ents, (the  owners,)  'but  under  protest ;  and  in  an  act  on  petition 
alleged,^ 

That  on  the  22d  of  January,  the  Right  Hon.  the  Judge  pronounced 
the  tender  of  60/.,  thentofore  made  to  Fielder's  parties  for  their  ser- 
vices, to  be  sufficient,  and,  at  the  petition  of  F.,  reserved  the 
[  *  126  ]  question  of  costs  to  the  next  court,  *  and  in  the  mean  time 
directed  the  sum  so  tendered  and  remaining  in  the  registry 
not  to  be  paid  out ;  that  on  the  15th  of  February  he,  F.  Clarksoo, 
prayed  the  judge  to  condemn  Fielder's  parties  in  costs,  in  "the  pre- 
sence of  Fielder,  who  objected  thereto ;  when  the  judge,  having  heard 
advocates  and  proctors  on  both  sides,  condemned  Fielder's  parties  ia 
the  sum  of  SOL  nomine  expensarum,  and  at  the  petition  of  F.  Clark- 
son  decreed  the  said  tender  of  SOL  to  be  paid  out  to  him,  F.  C,  ia 
part  discharge  of  the  costs  of  his  parties ;  in  pursuance  of  which,  he 
subsequently  received  the  said  sum  out  of  the  registry ;  that  on  the 
17th  day  of  September  last,  Fenton  and  Fielder,  the  proctor  of  the 
salvors,  presented  a  petition,  6cc.,  and  praying  that  the  said  appeal  of 
the  24th  of  January  may  be  referred  to  this  court,  (namely,  the  Judi- 
cial Committee,)  which  prayer  having  been  granted,  the  said  Fenton, 
on  the  27th  of  September,  prayed  the  usual  inhibition  ai^d  citation, 
which  issued  and  were  served  accordingly ;  that  by  such  inhibition 
and  citation,  and  also  by  the  appeal  filed  in  this  court,  it  appears  that 
the  said  appeal  has  been  interposed  from  the  said  decree  of  the  22d 
day  of  January  ;  that  the  said  Fielder  neither  pretended  nor  asserted 
any  appeal  from  the  aforesaid  decree,  but  on  the  contrary  acquiesced 
therein,  praying  only  a  mitigation  of  costs ;  and  that  at  a  subsequent 
court  day,  (to  wit,  the  15th  of  February,)  he  again  appeared  before 
the  said  judge  in  respect  to  the  question  of  costs,  when  the  said 
judge,  having  heard  advocates  and  proctors  on  both  sides,  condemned 
his  said  parties  in  the  sum  of  50/.  in  lieu  of  full  costs.  And 
[  *  127  ]  Clarkson  humbly  submitted,  *  that  by  reason  of  the  premises, 
the  said  pretended  appeal  was  and  is  null  and  void  in  law, 
and  that  the  said  Fielder  is  legally  barred  from  the  prosecution 
thereof. 

^  The  editor  has  omitted  some,  and  much  curtailed  other  statements,  both  for  and 
against  the  protest,  as  they  appear  in  the  printed  papers ;  but  he  has  endeavored  not 
to  omit  whatever  could  materially  bear  upon  the  peremption  of  the  appeal  —  a  matter 
of  practice  so  important,  that  the  present  notice  of  it  may  not  be  unacceptable  to  the 
profession,  until  the  case  appear  in  a  more  detailed  and  perfect  form  in  the  concluding 
part  of  the  late  Mr.  Knapp's  Reports  of  Cases  before  the  Judicial  Coounittee  and  the 
Lords  of  the  Privy  CounciL    [3  Knapp,  875.] 
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Fenton  denied  that  either  he  or  the  said  Fielder  hath  at  any  time, 
or  in  any  manner,  acquiesced  in  the  aforesaid  decree  made  on  the  22d 
of  January ;  and  he  alleged,  that  the  said  appeal  was  duly  and  law- 
fully interposed  before  the  notaries  public  whose  names  are  subscribed 
thereto,  on  the  24th  of  the  said  month,  and  hath  not  been  in  any 
manner  waived,  or  abandoned,  or  perempted.     That  on  the  said  22d 
of  January,  the  question  of  costs  was  reserved  to  the  next  following 
court,  in  order  that  F.  Clarkson's  parties  might  consider  whether  they 
would  receive  the  amount  of  their  tender  in  li^u  of  costs,  according 
to  the  intimation  or  suggestion  then  made  by  the  said  judge,  who 
made  such  reservation  entirely  of  his  own  mere  motion  and  accord. 
That  the  said  Fielder  did  not  pray  a  mitigation  of  costs,  as  untruly 
alleged  by  F.  Clarkson.     That  on  the  aforesaid  by-day  after  the  said 
Hilary  term,  (to  wit,  Saturday,  the  15th  day  of  February  last,)  the 
said  F-  Clarkson  prayed  the  said  judge  to  condemn  his  (Fenton's) 
aforesaid  parties  in  costs  generally ;  and  that  the  said  judge  there- 
upon, of  his  own  mere  motion  and  accord,  refused  so  to  do,  but  con- 
demned his  (Fenton's)  said  parties  in  the  said  sum  of  50/.  nomine 
expensarum;  and,  at  the  petition  of  the  said  F.  Clarkson,  decreed  the 
aforesaid  tender  of  50/.  to  be  paid  out  to  him,  in  part  discharge  of  the 
costs  of  his  said  parties.     And  the  said  Fenton  expressly  alleged,  that 
the  said  Fielder,  though  at  such  time  present  in  court,  did 
not  take  any  part  whatever  *  in  or  with  reference  to  the  [  *  128  ] 
proceedings  had  in  the  said  cause  on  the  said  day,  nor  in- 
struct any  counsel,  as  it  would  have  been  his  duty  to  have  done,  had 
not  the  said  cause  been  appealed.     That  no  counsel  having  been  in- 
structed on  behalf  of  the  salvors,  they  could  not  in  any  way  be  barred 
by  any  thing  done  by  counsel,  but  that,  in  fact,  what  took  place  is  as 
follows :  —  that  the  counsel  for  the  owners  having  on  such  occasion, 
inadvertently  and  through  error,  stated  that  the  decree  on  the  22d  of 
January,  condemned  the  salvors  in  costs,  or  to  that  effect,  one  of  the 
counsel,  who  had  been  at  the  hearing  engaged  on  their  behalf,  did 
without  instructions,  correct  such  erroneous  statement,  by  informing 
the  judge,  as  the  fact  was,  that  the  question  of  costs  had  been  ex- 
pressly reserved,  or  to  that  effect.     Wherefore  Fenton  humbly  sub- 
mitted, that  the  appeal  in'  this  cause  was  not,  and  is  not,  in  any 
respect  null  or  void  in  law,  and  that  the  appellants  are  not  in  any 
manner  barred  from  the  prosecution  thereof.    He  moreover  submitted, 
that,  even  if  the  salvors  had,  on  the  22d  of  January,  prayed  the  court 
to  reserve  the  question  of  costs,  or  had  on  the  15th  of  February,  ob- 
jected to  their  being  condemned  in  costs,  or  had  been  heard  by  their 
proctor  and  counsel  in  support  of  such  objection,  such  act  or  acts 
would  not  have  been  an  acquiescence  in,  or  in  furtherance  of,  the  said 
decree  appealed  from,  so  as  to  bar  the  prosecution  thereof. 
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The  act  on  petition  was  further  written  to  on  both  sides;  in  the 

course  of  which  it  was  admitted  by  Fenton  that,  being  accidentally 

in  court  on  the  15th  of  February,  he  connmunicated  to  the 

[  *  129  ]  said  salvors'  counsel  that  he  had  heard  of  *an  intention,  on 

behalf  of  the  owners,  to  represent  some  part  of  the  salvage 

transaction  to  the  admiralty,  and  that  the  said  advocate,  (without, 

however,  any  instructions  to   appear  then  as  counsel,)   may  have 

stated  generally  to  the  court  that  the  decree  prayed  for  might  operate 

prejudicially,  but  without  adverting  to  any  circumstances  in  support 

of  such  remark,  or  to  induce  the  court  to  mitigate  the  costs. 

The  pYoctors  on  either  side,  made  an  affidavit  in  support  of  their 
several  averments. 

There  does  not  appear  to  have  been  any  intimation,  on  the  16th  of 
February,  to  the  counsel  for  the  salvofs,  at  the  hearing,  nor  to  the 
court,  that  the  appeal  from  the  decree  of  the  22d  of  January  had,  on 
behalf  of  the  salvors,  been  instituted. 

The  case  was  argued,  before  the  Judicial-  Committee,  by  Addam 
for  the  protest ;  and  by  Lushington^  contrd.     Protest  sustained.^ 


Neptune,*  Cumberlege. 

February  7,  1834. 

Payment  to  material  men  out  of  proceeds  in  the  admiralty  registry  decreed.  The  owner 
was  a  bankrupt,  and  no  appearance  was  given  by  him,  or  his  assignees,  but  the  payment 
was  resisted  by  a  mortgagee  of  the  ship,  and,  on  appeal,  the  decree  was  reversed. 

Warrant  of  arrest  of  ship  is  notice  to  all  having  an  interest. 

Court  of  Admiralty  has  no  jurisdiction  in  questions  of  mortgage. 

Generally,  the  Court  of  Admiralty  is  governed  by  the  civil  law,  the  law  marine,  and  the  law 
merchant. 

Material  men  cannot  arrest  an  English  ship  for  cost  of  materials  supplied  in  England. 

This  was  a  cause  promoted  by  Messrs.  Sims,  rope-makers,  for  pay- 
ment of  materials  supplied  to  the  above  ship,  out  of  proceeds,  remain- 
ing in  the  registry,  from  the  sale  of  the  ship,  her  tackle,  apparel,  and 
furniture. 

King's  Advocate  and  Dodson^  for  the  claim. 
Phillimore  and  Addams^  contrd. 


I  [See  the  report,  3  Enapp,  375.]  ^  [S.  C.  on  appeal,  Id.  94.] 
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•Judgment.  .  [•130] 

Sir  JonN  Nicholl.  Since  this  case  was  argued  on  the 
last  court  day,  I  have  looked  into  the  cases  and  authorities  referred 
to  in  argaroent,  and  also  into  some  other  authorities  upon  the  sub- 
ject; and  as  the  question  at  issue  is  of  some  importance,  not  only  to 
the  individuals  concerned  in  the  cause,  but  to  the  commercial  public 
at  large,  and  the  mercantile  interests  of  the  country  in  general,  I  have 
been  anxious  to  give  it  the  best  consideration  in  my  power.  It  is* 
proper  that  I  should,  in  the  first  place,  state  the  facts  out  of  which 
the  question  arises,  and  the  proceedings  in  the  cause. 

The  Neptune  —  a  vessel  of  considerable  value,  the  property  of 
John  Cumberlege  the  younger — sailed  in  October,  1831,  from  this 
country  for  India ;  she  there  performed  several  voyages,  earned  con- 
siderable freight,  and  returned  to  England  in  May,  1833,  having 
been  absent  about  a  year  and  a  half.  Soon  after  her  arrival  the  ves- 
sel was  arrested  under  warrants  from  this  court,  in  different  actions 
for  seamen's  wages;  and,  no  bail  being  given,  she  was,  after  the 
usual  steps,  sold;  the  proceeds,  6,000i.,  were  brought  into  the  registry 
of  this  court,  and  (save  a  sum  of  1,500/.  paid  out  in  the  several  ac- 
tions for  wages  and  costs)  now  remain  therein. 

The  owner  of  the  vessel  having  become  a  ^bankrupt,  Messrs.  Sims 
&  Co.,  rope-makers,  and  creditors  for  cordage  supplied  for  the  outfit 
of  this  vessel, — a  class  of  persons  known  in  the  language  of  this 
court  as  material  men  —  arrested  the  proceeds,  claiming  a  lien  upon 
them,  and  to  be  entitled  out  of  such  proceeds  to  the  payment  of  their 
bills  in  preference  to  other  creditors.     The  assignees  of  the 
*  owner  have,  up  to  this  time,  given  no  appearance  to  resist  [  *  131  ] 
these  claims ;  but  on  the  8th  of  January,  1834,  Mr.  Hodges, 
in  the  character  of  mortgagee  in  possession,  for  so  he  is  described, 
appeared,  and  denying  the  right  of  Sims  &  Co.,  as  material  men,  to 
payment  out  of  the  proceeds,  prayed  to  be  heard  on  his  petition  in 
support  of  that  denial. 

The  petition  stated,  that  Mr.  Cumberlege  was  indebted  to  Mr. 
Hodges  in  the  sum  of  6,000/.;  that  in  November,  1831,  after  the  ves- 
sel bad  sailed  for  India,  Cumberlege  executed  a  mortgage  of  it  to 
Hodses  for  that  sum,  and  in  December,  1831,  a  further  mortgage  for 
2,000/.,  in  which  he  was  indebted  to  him  upon  their  partnership  ac- 
count as  stockbrokers:  these  mortgages  were  subject  to  redemption 
upon  repayment  of  those  sums  before  the  1st  of  November,  1832. 
The  petition  further  stated,  that  on  the  return  of  the  ship  rn  May, 
1833,  Mr.  Hodges  took  possession  of  it  and  of  the  regist^;  that  on 
the  1st  of  June  the  mortgage  was  indorsed  on  the  register  as  directed 
by  the  6  Geo*  IV.  c.  110,  s.  46,  and  the  act  on  petition  submitted, 
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that  under  these  circumstances  the  mortgage  had  been  foreclosed, 
and  that  Mr.  Hodges  was  to  all  intents  and  purposes  owner  of  the 
vessel. 

These  are  the  principal  facts  ;  upon  which,  before  I  proceed  to  con- 
sider the  point  of  law  in  the  case,  I  will  make  a  few  observations. 
In  the  first  place,  this  is  not  a  question  whether  a  material  man  has 
a  lien  upon  the  ship  in  specie,  but  whether  he  has  a  lien  upon  the. 
-proceeds  of  sale  now  in  possession  of  the  High  Court  of  Admiralty, 
under  the  authority  of  which  such  sale  had  been  effected.     In  the 
next  place,  the  proceeds  are  in  this  court  by  default  of  what- 
[  *  132  ]  ever  person  was  in  *  the  possession  of,  and  had  an  interest 
in,  this  ship  —  whether  owner  or  mortgagee;  for  had  bail 
been  given  to  the  actions  for  wages,  the  ship  would  not  have  been 
sold,  but  have  been  delivered  up,  upon  the  removal  of  the  arrest,  to 
the  party  previously  in  possession,  whoever  he  might  have  been. 
The  warrant  of  arrest  calls  upon  all  persons  who  have  an  interest  to 
appear  and  show  cause ;  and  if  the  party  in  possession,  at  the  time 
the  warrant  was  executed,  is  no  longer  in  possession,  it  is,  I  repeat, 
his  own  default ;  he  has,  by  not  appearing  to  give  bail,  acquiesced  in 
being  dispossessed,  and  has  thus  allowed  the  proceeds  arising  upon 
the  sale  of  the  ship  to  come  into  the  registry  of  the  court     It  is, 
therefore,  by.  the  party's  own  act  that  the  vessel  had  been  converted 
into  proceeds. 

In  the  next  place,  the  mortgagee  does  not  intervene  alleging  that 
the  bill  of  Sims  &  Co.  is  fraudulent,  or  that  the  supplies  were  not 
furnished,  or  that  they  are  overcharged ;  but  the  allegation  is,  that 
Messrs.  Sims  have  no  lien  on  the  proceeds,  and  have,  in  this  court,  no 
persona  standi.  Mr.  Hodges  further  asserts,  that  the  mortgage  has 
been  foreclosed,  and  that  he,  as  mortgagee,  is,  to  all  intents  and  pur- 
poses, the  owner. 

Now,  upon  questions  of  mortgage,  the  Court  of  Admiralty  has  no 
jurisdiction;    whether  a  mortgage   is   foreclosed — whether  a  mort- 
gagee had  a  right  to  take  possession  of  a  chattel  personal  —  whether 
he  is  the  legal  or  only  equitable  owner  —  and  whether  a  right  of  re- 
demption means  that  a  mortgagee  is  restrained  from  selling  in  repay- 
ment of  his  debt  till  after  the  time  specified  for  the  redemption  is 
past ;  the  decision  of  these  questions  belongs  to  other  courts,  they 
are  not  within  the  jurisdiction  or  province  of  the  Court  of 
[  •  133  ]  Admiralty,  which  never  decides  on  questions  of  property 
between  a  mortgagee  and  owner. 

The  6  ^eo.  IV.  c.  110,  was  however  referred  to,  as  tending  to 
establish  the  position  that  a  mortgagee,  in  possession  of  the  ship, 
becomes  the  owner ;  but  the  effect  of  the  45th  and  46th  clauses  of 
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that  act,  taken  together,  seems  to  me  exactly  the  reverse.  The  4dth 
clause  is  thus  :  "And  be  it  further  enacted,  that  when  any  transfer  of 
any  ship  or  vessel,  or  of  any  share  or  shares  thereof,  shall  be  made 
only  as  a  security  for  the  payment  of  a  debt  or  debts,  either  by  way 
of  mortgage,  or  of  assignment  to  a  trustee  or  trustees,  for  the  purpose 
of  selling  the  same  for  the  payment  of  any  debt  or  debts,  then  and 
in  every  such  case  the  collector  and  comptroller  of  the  port  where  the 
ship  or  vessel  is  registered  shall,  in  the  entry  in  the  book  of  registry, 
and  also  in  the  indorsement  on  the  certificate  of  registry,  in  manner 
hereinbefore  directed,  state  and  express  that  such  transfer  was  made 
only  as  a  security  for  the  payment  of  a  debt  or  debts,  or  by  way  of 
mortgage,  or  to  that  efiect ;  and  the  person  or  persons  to  whom  such 
transfer  shall  be  made,  or  any  other  person  or  persons  claiming  under 
him  or  them  as  a  mortgagee  or  mortgagees,  or  a  trustee  or  trustees 
only,  shall  not,  by  reason  thereof  be  deemed  to  be  the  owner  or 
owners  of  such  ship  or  vessel,  share  or  shares  thereof;  nor  shall  the 
person  or  persons  making  such  transfer  be  deemed  by  reason  thereof 
to  have  ceased  to  be  an  owner  or  owners  of  such  ship  or  vessel,  any 
more  than  if  no  -such  transfer  had  been  made,  except  so  far  as  may 
be  necessary  for  the  purpose  of  rendering  the  ship  or  vessel,  share  or 
shares  so  transferred,  available  by  sale  or  otherwise,  for  the 
payment  of  the  debt  or  debts  for  *  securing  the  paymenf  of  [  *  134  ] 
which  such  transfer  shall  have  been  made." 

The  46th  is  as  follows  :  "And  be  it  further  enacted,  that  when  any 
transfer  of  any  ship  or  vessel,  or  of  any  share  or  shares  thereof,  shall 
have  been  made  as  a  security  for  the  payment  of  any  debt  or  debts 
either  by  way  of  mortgage  or  of  assignment  as  aforesaid,  and  such 
tranfer  shall  have  been  duly  registered  according  to  the  provisions  of 
this  act,  the  right  or  interest  of  the  mortgagee. or  other  assignee  as 
aforesaid  shall  not  be  in  any  manner  affected  by  any  act  or  acts  of 
bankruptcy  committed  by  such  mortgagor  or  assignor,  mortgagors  or 
assignors,  after  the  time  when  such  mortgage  or  assignment  shall 
have  been  so  registered  as  aforesaid,  notwithstanding  such  mortgagor 
or  assignor,  mortgagors  or  assignors,  at  the  time  he  or  they  shall  so 
become  bankrupt  as  aforesaid,  shall  have  in  his  or  their  possession, 
order  and  disposition,  and  shall  be  the  reputed  owner  or  owners  of 
the  said  ship  or  vessel,  or  the  share  or  shares  thereof,  so  by  him  or 
thepi  mortgaged  or  assigned  as  aforesaid ;  but  that  such  mortgage  or 
assignment  shall  take  place  of.  and  be  preferred  to  any  right,  claim, 
or  interest  which  may  belong  to  the  assignee  or  assignees  of  such 
bankrupt  or  bankrupts  in  such  ship  or  vessel,  share  or  shares  thereof, 
any  law  or  statute  to  the  contrary  thereof  notwithstanding." 

The  effect  of  these  clauses  of  the  act  is,  that  when  the  transfer  of 
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a  ship  to  a  mortgagee  is  as  a  security  for  a  debt,  which  I  apprehend 
was  the  case  in  the  present  instance,  such  a  transfer  will  not  convert 
the  mortgagee  into  owner,  but  still  will  prevent  the  bankruptcy  of 

the  mortgagor  from  defeating  the  security  of  the  mortgagee ; 
[  *  135  ]  in  such  an  event  *  the  statute  secures  to  the  mortgagee  a 

power  over  the  ship,  by  sale  or  otherwise,  for  the  payment 
of  his  debt:  it  gives  to  him,  under  such  circumstances,  a  special  lien 
—  a  priority  of  payment ;  and  this  will  account  for  the  assignees  of 
the  bankrupt  not  interposing  in  this  case,  if  they  are  satisfied  that 
the  debt  of  the  mortgagee  is  beyond  the  value  of  the  proceeds  of  the 
ship.  Whether  this  priority  of  payment  and  power  of  sale  will  con- 
stitute the  mortgagee  owner,  admits,  I  think,  of  considerable  doubt; 
but  here  it  is  not  necessary  to  determine  that  question,  nor  whether 
the  mortgage  was  foreclosed.  It  will  be  more  satisfactory  to  the 
parties  in  this  suit,  and  more  beneficial  to  the  general  mercantile 
interests  of  the  country,  to  decide  whether  a  mortgagee  —  be  he  con- 
sidered owner  or  qtiasi  owner -^  has  a  prior  claim  to  material  men  in 
the  proceeds  remaining  in  the  registry  of  the  court  Of  course  the  ' 
mortgagee  can  have  no  greater  rights  than  the  mortgagor  —  the 
owner  himself;  if  the  owner  cannot  defeat  the  right  of  material  men 
in  respect  of  proceeds,  neither  can  his  representative,  nor  assignee, 
nor  transferee. 

In  order,  then,  to  arrive  at  a  satisfactory  decision  upon  this  case,  it 
is  necessary  to  trace  up  the  principle  of  lien  to  its  source,  always 
remembering  that  the  question  now  to  be  decided,  is  a  question  of 
priority  of  lien,  between  the  owner,  or  his  representative,  and  material 
men,  against  proceeds  in  the  possession  of  the  Court  of  Admiralty, 
and  not  against  the  ship  itself. 

The  Court  of  Admiralty,  holding,  as  it  does,  the  proceeds  in  usum 
jus  habenlium^  must  decide  the  question  according  to  that  law  by 

which  the  court  is  governed ;  for  it  is  not  competent  to  the 
[  •  136  ]  court,  and  it  has  not  jurisdiction  to  administer  any  other  •law 

than  its  own.  Generally,  then,  the  Court  of  Admiralty  is 
governed  by  the  civil  law,  the  law  marine,  and  law  merchant,  unless 
where  those  laws  are  controlled  by  the  statute  law  of  the  realm,  or  by 
the  authority  of  the  municipal  courts,  which  unquestionably  possess  a 
superintending  power,  and  might  restrain  this  court,  should  it  over- 
step the  just  limits  of  its  jurisdiction.  If  then,  in  any  matter  the 
municipal  courts  have  prohibited  the. Court  of  Admiralty,  it  is  bound 
to  acquiesce  not  only  in  that  individual  case,  but  in  all  others  where 
the  same  point  arises ;  and  thenceforward  the  civil  and  maritime  law, 
so  controlled,  becomes  the  law  governing  the  decisions  of  this  court. 
3y  the  civil  law,  the  original  law  of  the  admiralty  court,  until 
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corrected  and  restrained,  it  is  quite  clear  that  a  material  man  has  a 
lien  not  only  upon  the  proceeds  bat  upon  the  ship  itself :  this  is  very 
dearly  laid  down  by  the  late  Lord  Tenterden,  when  treating  on 
charges  upon  the  ship  in  specie}  "  Every  man  who  had  repaired  or 
fitted  oat  a  ship,  or  lent  money  to  be  employed  in  those  services,  had, 
by  the  law  of  Rome,  and  still  possesses  in  those  nations  which  have 
adopted  the  civil  law  as  the  basis  of  their  jurisprudence,  a  privilege, 
or  right  of  payment  in  preference  to  other  creditors,  upon  the  value 
of  the  ship  itself,  without  any  instrument  of*  hypothecation,  or  any 
express  contract  or  agreement  subjecting  the  ship  to  such  claim;" 
and  in  support  of  his  position,  the  learned  writer  refers,  in  a  note, 
to  the  Digest,  the  Novells,  the  French  ordinance,  and  to  other  au- 
thorities ;  so  that  nothing  can  be  more  clear  than  that  per- 
sons in  the  situation  of  material  men  had  *  by  the  civil  law  [  *  137  ] 
what  was  termed  privilegium  post  fiscum^  and  a  lien  both 
on  the  ship  in  specie  as  well  as  on  the  proceeds  of  the  ship. 

The  treatbe  thus  proceeds : — "  This  privilege  exists  in  France,  not 
only  while  the  ship  remains  in  tlie  possession  of  the  owner,  but  even 
after  a  sale  to  a  third  person  for  some  period  of  time.  Lord  Mans- 
field is  reported  to  have  said  generally,  in  a  case  depending  for  judg- 
ment in  the  Court  of  King's  Bench,"  (and  it  is  almost  needless  to 
remark  that  Lord  Mansfield  was  peculiarly  conversant  with  the  learn- 
ing of  the  civil  law,  and  with  those  authorities  which  are  the  founda- 
tion of  the  law  merchant  of  this  country  ;  and  his  opinion  was,  that 
under  the  English  law,)  "  a  person  who  supplies  a  ship  with  necessa- 
ries, has  not  only  the  personal  security  of  the  master  and  owners,  but 
also  the  security  of  the  specific  ship."  And  Lord  Tenterden  refers 
to  the  case  of  Rich  v.  Coe,  reported  in  Cowper,  636 ;  and  also  to 
Farmer  v.  Davis,  1  Ten  Rep.  109.  The  cases  here  quoted  I  have 
carefully  examined,  and  they  fully  support  the  reference  made  to 
them.  But  the  learned  author  then  proceeds  :  — "  In  a  recent  case, 
to  which  1  have  more  than  once  had  occasion  to  refer,  Lord  Kenyon, 
alluding  to  two  cases  that  will  be  presently  mentioned,  expressed  a 
doubt  whether  the  doctrine  of  Lord  Mansfield  on  this  subject  was 
not  too  generally  laid  down  \^  and  upon  a  view  of  the  decisions  which 
I  am  about  to  quote,  one  of  which  was  pronounced  by  Lord  Mans- 
field himself,^  it  appears  that  the  law  of  England  has  not 
adopted  *  this  rule  of  the  civil  law  with  regard  to  repairs  [  *  138  ] 
and  necessaries  furnished  here  in  England."  ^ 


1  Abbott  on  Shipping,  p.  108,  5th  Ed.  «  Westerdell  v.  Dale,  7  T.  R  312. 

•  Wilkins  V.  Carmichael,  Dougl.  101. 

«  See  also  Lord  Stowell*B  observations  in  the  case  of  The  Zodiac,  1  Hagg.  Adm. 
Bep.d25. 
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That  is  the  length  to  which  Lord  Kenyon  went  on  the  authority 
of  the  cases  just  cited,  and  it  is  well  known  that  that  distinguished 
judge  was  less  intimately  acquainted  than  Lord  Mansfield,  with  — 
and  perhaps  from  that  circumstance,  as  well  as  from  his  exclusive 
attachment  to  the  municipal  law  of  this  country,  less  favorably  dis- 
posed towards — that  more  extended  system  of  law,  which  primarily 
regulates  the  affairs  of  commerce  and  the  intercourse  of  nations. 
"A  shipwright,  indeed,"  says  Lord  Tenterden, "who  has  taken  a  ship 
into  his  own  possession  to  repair  it,  may  not  be  bound  to  part  with 
the  possession  until  he  is  paid  for  the  repairs,  any  more  than  a  tailor, 
smith,  or  other  artificer,  in  regard  to  the  object  of  his  particular  trade. 
Bland,  ez  parte,  2  Rose,  91.  But  a  shipwright  who  has  once  parted 
with  the  possession  of  the  ship,  or  has  worked  upon  it  without  taking 
possession,  and  a  tradesman  who  has  provided  ropes,  sails,  provisions, 
or  other  necessaries  for  a  ship,  are  not  by  the  law  of  England  pre-, 
ferred  to  other  creditors,  nor  have  any  particular  claim  or  lien  upon 
the  ship  itself  for  the  recovery  of  their  demands."^ 

All  the  cases  go  to  the  question,* whether  material  men, have  any 
lien  upon  the  ship  itself.     Lord  Eldon,  indeed,  would  seem  to  have 
entertained  a  doubt  whether  even  if  a  shipwright  retained  posses- 
sion, he  had  a  priority  or  lien  upon  the  ship,  and  he  sent  a 
[  •  139  ]  case  for  the  opinion  of  the  Court  of  *  King's  Bench  upon 
that  very  point     The  case  of  Franklin  v.  Hosier,^  was  ac- 
cordingly argued,  and  the  certificate  of  the  Court  of  King's  Bench, 
was  to  this  effect :  —  "  That  the  shipwrights,  having  the  ship  in  their 
actual  possession  in  their  dock  at  the  time  of  the  owner's  bankruptcy? 
bad  a  lien  on  the  whole  ship."     This,  therefore,  is  a  direct  authority, 
to  show  that  a  ship^nright  has  to  that  extent  a  lien  on  a  ship. 

Then,  under  the  authorities  referred  to  by  my  Lord  Tenterden,  if 
this  were  a  proceeding  against  an  English  ship  in  specie,  and  not 
against  the  proceeds  in  the  registry  arising  from  a  sale,  the  material 
men  could  not  have  prosecuted  their  suit  for  the  costs  of  materials 
supplied  in  England.  I  say  for  materials  supplied  in  England,  be- 
cause the  court  is  not  disposed  to  depart  one  step  further  than  the 
authorities  have  already  departed  from  the  general  marine  law,  which 
is  in  a  great  measure  founded  upon  the  common  practice  of  the  soci- 
ety of  nations,  and  of  which  mutuality  is  the  vital  principle.^ 

Mr.  Justice  Blackstone,  in  his  chapter  upon  the  law  of  nations,  has 
these  observations :  — 
,  "  In  arbitrary  states,  this  law,  wherever  it  contradicts,  or  is  not  pro- 


i  Hill,  ex  parte,  1  Madd.  61.  «  4  Bam.  and  Aid.  841. 

3  See  The  Santa  Cruz,  1  C.  Rob.  68,  and  Nostra  Signora  de  los  Dolores,  1  ^^' 
297-8. 


HIGH   COURT  OF  ADMIRALTY.  140 

The  Neptune.    3  Hagg. 

vided  for  by  the  municipal  law  of  the  country,  is  enforced  by  the 
royal  power ;  but  since  in  England  no  royal  power  can  introduce  a 
new  law,  or  suspend  the  execution  of  the  old,  therefore  the  law  of 
nations,  (wherever  any  question  arises  which  is  properly  the  object  of 
its  jurisdiction,)  is  here  adopted  in  its  full  extent  by  the  com- 
mon law,  and  is  held  to  be  a  part  *  of  the  law  of  the  land.  [  *  140  ] 
And  those  acts  of  parliament  which  have  from  time  to  time 
been  made  to  enforce  this  universal  law,  or  to  facilitate  the  execution 
of  its  decisions,  are  not  to  be  considered  as  introductive  of  any  new 
rule,  but  merely  declaratory  of  the  old  fundamental  constitutions  of 
the  kingdom,  without  which  it  must  cease  to  be  a  part  of  the  civil- 
ized world.     Thus,  in  mercantile  questions,  such  as  bills  of  exchange 
and  the  like,  in  all  marine  causes  relating  to  freight,  average,  demur- 
rage, insurances,  bottomry,  and  others  of  a  similar  nature,  the  law 
merchant,  which  is  a  branch  of  the  law  of  nations,  is  regularly  and 
constantly  adhered  to.     So,  too,  in  all  disputes  relating  to  prizes,  to 
shipwrecks,  to  hostages,  and  ransom  bills,  there  is  no  other  rule  of 
decision  but  this  great  universal  law,  collected  from  history  and  usage, 
and  such  writers  of  all  nations  and  languages  as  are  generally 
approved  and  allowed  of."  ^ 

In  England,  then,  the  law  of  nations,  of  which  the  lez  mercaloria 
is  a  branch,  forms  part  of  the  common  law,  unless  it  be  altered  or 
controlled  by  parliament  or  the  municipal  courts.    It  is  clear  that  by 
the  civil  law,  and  by  the  general  law  of  other  nations,  when  uncon- 
trolled, persons  who  have  furnished  materials  for  the  fitting  out  of  a 
ship  have  a  lien  upon  the  ship  itself,  and,  if  so,  upon  the  proceeds  of 
the  ship.     If  an  English  ship  were  repaired  in  France  or  in  Holland,' 
material  men  might  there  arrest  and  enforce  payment  against  the 
ship  itself.     How  far  a  foreign  ship,  repaired  here,  might  not  be  sub- 
ject to  the  same  right,  is  a  question  into  which  it  is  not 
necessary  now  to  inquire,  for  The  Neptune  *  is  a  British  [  *  141  ] 
ship,  and  in  such  case  the  municipal  courts  of  this  country 
have  so  far  departed  from  the  rule  of  the  civil  law,  that  they  have 
held  that  the  lien  does  not  extend  to  the  ship  itself ;  and  so  far,  there- 
fore, this  court  is  restrained ;  but  they  have  not  gone  f  urther.^    Per- 


i  4  Black.  Com.  c  5,  p.  67,  (16di  ed.) 

*  Professor  Story,  one  of  the  justices  of  the  Supreme  Court  of  the  United  States, 
in  liis  recent  edition  of  "Abbott  on  Shipping,"  obsenres,  in  a  note  to  the  15th  section 
of  Part  n.  c.  3  of  that  treatise:  —  '^  The  doctrine  of  these  cases,  (namely,  the  cases 
commented  upon  in  the  text  by  Mr.  Abbott,)  is  fully  confirmed  by  Lord  Eldon,  in  Hu»- 
sey  9.  Christie,  (13  Yes.  594,)  who  cites  Mr.  Abbott's  remarks,  with  approbation,  on 
the  subject  of  there  being  no  lien  on  a  ship  by  material  men  for  repairs  done  in  £ng- 
8* 
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haps,  before  I  proceed  to  examine  how  far  this  court  is  restrained  by 
the  municipal  law  of  this  country,  and  how  far  it  is  required 
[  •  142  ]  •  strictly  to  adhere  to  the  law  so  restricted,  it  may  be  fit  to 
consider  what  was  the  ancient  law  of  this  court  upon  the 
point  in  question ;  and,  for  this  purpose  to  refer  to  a  high  authority, 
which  not  only  states  the  old  law,  but  clearly  points  out  the  import- 
ance of  not  restraining  it  further  than  the  policy  and  commercial 
interests  of  this  country  require. 

In  a  report  made  to  the  king,  a  century  and  a  half  ago,  by  Sir  Leo- 
line  Jenkins,  then  judge  of  this  court,  are  the  following  passages  * :  — 

"  Those  are  commonly  called  material  men,  whose  trade  it  is  to 
build,  repair,  or  equip  ships,  or  to  furnish  them  with  tackle  and  pro- 
vision (necessary  in  any  kind.)  Those  men,  when  they  have  furnished 
any  victuals  or  materials  upon  the  credit  of  a  ship,  are  certain  losers, 
if  they  be  prohibited  from  taking  their  remedy  against  such  ships,  by 
arresting  and  proceeding  to  gain  a  possession  of  the  ship  itself  till 
the  debt  be  satisfied,  according  to  the  ancient  course  of  the  admi- 
ralty. If  they  be  put  to  their  personal  action  against  the  master 
only,  who  employed  them  at  work,  or  took  up  their  goods,  they  find 
him  most  commonly  not  worth  of  his  own  the  fortieth  part  of  what 
he  may,  and,  in  some  cases,  must  take  up  upon  the  credit  of  his  ship. 

"  It  is  true,  it  hath  of  late  been  held  that,  such  contracts  being 


land.  Whether  this  doctrine  would  be  held  to  apply  to  repairs  on  foreign  ships,  made 
in  England,  or  only  on  domestic  ships,  may  be  thought  by  some  persons  open  to  con- 
troversy. The  case  of  Justin  v.  fiallam,  (Salk.  34  ;  2  Ld.  Baym.  805,)  is  certiunly 
agiunst  the  lien  in  either  case.  But  the  doctrine  asserted  in  that  case,  has  been  over- 
ruled in  several  of  our  Admiralty  Courts.  In  the  brig  Eagle,  (Bee's  Adm.  R.  78,) 
Judge  Bee  decreed  in  favor  of  material  men  against  a  foreign  ship."  The  learned 
editor  cites  various  cases,  and  then  says  that  more  recently  (referring  to  cases  in  Whea- 
ton's  Reports)  "  the  Supreme  Court  of  the  United  States  have  held,  that  where  repairs 
have  been  made,  or  necessaries  furnished  to  a  foreign  ship,  or  to  a  ship  in  a  port  of  a 
state  to  which  she  does  not  belong,  the  general  maritime  law,  following  the  civil  law, 
gives  the  party  a  lien  oil  the  ship  itself  for  his  security ;  and  he  may  well  maint»m 
a  suit  in  rem,  in  the  admiralty,  to  enforce  his  right"  He  also  says,  *^  that  on  several 
occasions  a  broader  doctrine  has  been  maintained  in  some  of  our  Admiralty  Courts 
namely,  that  material  men  had  a  lien  on  the  ship  for  repairs  done  in  a  domestic  port, 
and  might  sue,  therefore,  in  the  admiralty."  (1  Peters,  Adm.  R  223  and  233,  note^ 
2  GaUis  R.  345.)  It  appears  from  the  same  note,  that  "  the  le^atures  of  New  York 
and  Pennsylvania  have  specially  provided  for  material  men,' shipwrights,  and  artificers, 
a  lien  on  the  ships  furnished  or  repaired  by  them."  And  that  **  in  Louisiana,  a  like 
lien,  or  privilege,  exists  in  virtue  of  the  general  Spanish  law."  See  also  1  Summer 
(American  Reports,)  76.  [See  further  cases  in  Abb.  on  Ship.  (6tli  Amer.  ed.)  148, 
note.] 
1  Life  of  Sir  L.  Jenkins,  vol.  ii.  pp.  740  -  7. 
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made,  and  arising  upon  the  land,  are  declared  by  the  statutes  13th 
and  15th  Rich.  IL,  to  be  cognizable  in  the  admiralty ;  yet  if  those 
statutes  be  weighed,  together  with  the  suggestions  and  complaints  of 
the  commons,  upon  which  they  were  enacted,  there  will  not  (under 
correction)  be  any  necessity  to  extend  them  any  further  than 
•the  grievances  and  abuses  then  complained  of;  but  that  [•143] 
the  cognizance  of  contracts  and  pleas  relating  to  the  build- 
ing, repairing,  and  furnishing  of  ships,  was  not  intended  to  be  pro- 
hibited by  the  admirals,  may  (as  I  conceive)  be  well  presumed,  not 
only  because  the  things  complained  of  are  actions  and  pleas  of  mat* 
ters  foreign  to  navigation,  &c.,  but  also  that,  during  the  remainder  of 
King  Richard  IL's  reign,  after  the  making  of  this  act,  as  also  in  the 
reigns  of  Henry  IV.  and  Henry  V.,  commissions  of  appeal  were  ordi- 
narily issued  out  of  chancery,  as  appears  by  the  records  of  those  years 
in  the  Tower,  whereby  the  proceedings  and  judgments  in  the  admi- 
ralty are  so  far  from  being  complained  of,  prohibited,  or  declared  as 
coram  non  judice,  that  they  are  referred,  as  in  the  ordinary  course  of 
appeals,  to  the  examination  of  delegates. 

"  It  was  one  of  these  articles,  subscribed  by  all  the  judges  of  the 
Jand,  and  Mr.  Attorney-General  Noy,  before  the  king,  your  Majesty's 
father,  of  ever  blessed  memory,  in  the  year  1632 ;  that  where  a  suit 
is  in  the  admiralty,  for  building,  amending,  saving,  or  victualling  of 
a  ship,  against  the  ship  itself,  and  not  against  any  party  by  name,  but 
such  as  for  his  interest  makes  himself  a  party,  no  prohibition  is  to  be 
granted,  though  this  be  done  within  the  realm.  And  according  to 
this  resolution  of  the  judges,  there  were  several  judgments  given, 
and  prohibitions  denied,  at  Westminster  Hall,  in  the  year  1632,  to 
The  Troubles." 

These  remarks  of  this  very  learned  judge  and  distinguished  states- 
man show  that  proceedings  against  the  ship  were  formerly  enter- 
tained, and  that  material  men  had  a  lien  upon  the  ship  itself. 
•  In  spite,  however,  of  his  reasoning  and  of  the  ancient  prac-  [  *  144  ] 
tice,  it  cannot  be  denied  that  the  Admiralty  Court,  when- 
ever it  may  since  have  allowed  a  proceeding  by  material  men  against 
the  ship,  has  been  prohibited ;  and  higher  considerations  of  public 
policy,  and  the  interests  of  commerce  generally,  may  have  more  than 
counterbalanced  the  reasons  urged  by  Sir  Leoline  Jenkins  on  behalf 
of  this  class  of  persons,  so  far,  at  least,  as  the  ship  itself  is  concerned. 

The  latest  cases  that  I  can  find  in  which  material  men  attempted 
to  prosecute,  in  this  court,  their  demands  against  the  ship,  are  those 
of  Hoare  v.  Clement,  and  Justin  v.  Ballam ;  the  first  is  reported  in 
2  Show.  342,  and  which  case,  as  Sir  Bartholomew  Shower  was  of  coun- 
sel, is  no  doubt  accurately  reported ;  the  latter  is  reported  in.Salk.  34, 
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and  more  fully  in  2  Lord  Raymond,  835.  Of  these  cases,  the  former 
was  decided  towards  the  end  of  the  reign  of  Charles  11.,  and  the  lat- 
ter in  the  beginning  of  the  reign  of  Queen  Anne ;  since  which  time, 
I  believe  that  this  court,  in  deference  to  these  decisions  of  the  muni- 
cipal courts,  has  never  attempted  to  proceed  in  rem  against  the  ship 
itself. 

It  is  true,  that  a  lien  on  personal  chattels  follows  possession  only, 
and  is  lost  when  that  possession  is  parted  with  ;  for,  of  personal  chat- 
tels, possession  is,  primd  faciCj  evidence  of  property.  Wherever  a 
question  has  been  raised  in  the  municipal  courts,  the  principle  of  the 
municipal  law  has  been  pursued,  excepting  where  Lord  Mansfield 
was  of  opinion,  in  the  cases  aheady  referred  to,  that  material  men 
had  not  only  the  remedy  of  the  master  and  the  owners,  but  also  had 
the  security  of  the  specific  ship.  However,  the  general  rule  is,  cer- 
tainly, that  material  men  cannot  proceed  against  the  ship, 
[  *  145  ]  •  and  that  rule  has  been  recognized  in  chancery  by  Sir  Joseph 
Jekyll,  by  Lord  Hardwicke,  and  by  Lord  Eldon,  all  of  whom, 
sitting  in  municipal  courts,  applied  to  claims  by  material  men  the 
principle  of  the  municipal  law. 

It  is  not  to  be  denied  that,  in  the  case  of  a  British  vessel,  material 
men,  without  possession,  have  no  lien  on  the  ship  itself;  and  it  has 
been  argued  that  if  they  have  no  lien  on  the  ship,  they  can  have  none 
on  the  proceeds  of  the  ship ;  but  that  is  not  a  necessary  consequence ; 
there  are  many  points  of  difference.  First,  the  owner,  in  this  case, 
has  not  possession  of  the  ship,  nor  of  the  money  paid  as  the  proceeds 
of  sale  into  the  registry  of  this  court ;  he  voluntarily  lost  the  pos- 
session by  due  course  of  law  —  by  neglecting  to  give  bail  to  the  action 
for  wages.  Had  he  given  bail,  he  would  have  been  reinstated  in  the 
possession,  whereas  by  his  own  omission,  and  under  the  sale  decreed 
by  this  court,  he  has  suffered  the  proceeds  to  pass  into  a  different 
possession,  namely,  into  the  possession  and  custody  of  a  court  govern- 
ed by  the  civil  and  marine  law,  except  in  as  far  as  it  is  controlled  and 
restrained  by  the  municipal  law.  Hence  arises  another  great  point 
of  difference ;  that  whereas  the  rule  of  the  ancient  law,  and  of  the 
general  marine  law  —  that  material  men  had  a  lien  on  the  ship,  has 
been  restrained  by  the  municipal  law ;  and  whereas  this  court  having 
been  prohibited  in  suits  at  the  instance  of  material  men  against  the 
ship,  yet  the  ancient  law  has  never  been  controlled,  nor  has  this  court 
ever  been  prohibited  with  respect  to  such  suits  against  the  proceeds. 
Those  are  in  the  possession  of  a  court  which,  proceeding 
[  *  146  ]  according  to^the  civil  law,  *  holds  them  in  usumjus  hdbentium. 
By  what  law  then,  are  the  jus  habentes  to  be  ascertained  ? 
By  its  own  law,  unless  that  law  has  been  controlled  graviori  jure  ; 
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it  has  been  controlled  in  regard  to  ships,  but  never  in  regard  to  pro* 
ceeds. 

Again,  it  is  said  that  the  same  reasons  apply  both  to  ship  and  to 
proceeds,  but  this  is  by  no  means  the  case.  With  respect  to  ships, 
great  reasons  of  public  policy  may,  in  a  country  of  most  extensive  com- 
merce and  navigation,  interpose  and  induce  the  application  of  the 
municipal  law,  ^which  prohibits  the  arrest  of  the  ship,  and  proceedings 
against  the  ship  in  specie  ;  and  this  was  the  great  principle  of  the 
statute  of  Richard  11. ;  for  if  every  person  who  supplied  any  neces- 
sary to  a  ship,  had  the  right  at  any  time  to  arrest  her,  vessels  would 
hardly  ever  be  able  to  sail  without  paying  the  uttermost  penny,  and 
in  many  cases  would  be  exposed  to  the  most  extortionate  demands ; 
they  would  be  liable  to  be  arrested  and  detained  from  caprice  or 
malice,  and  merchants  would  hardly  venture  to  charter  a  vessel.  This 
would  be  a  great  interruption  to  the  navigation  and  commerce  of  the 
country,  and  forms  adequate  grounds  for  prohibiting  the  arrest  of  a 
ship  in  specie.  But  this  inconvenience  does  not  apply  to  proceeds 
remaining  in  the  registry ;  here,  the  ship  having  been  sold,  no  inter- 
ruption is  given  to  trade,  but  it  is  a  bare  act  of  equity  and  justice  to 
give  a  preference  to  the  lien  of  material  men,  and  such  a  course  will 
be  in  conformity  to  the  ancient  rules  of  this  court,  of  the  civil  law> 
and  of  the  law  merchant. 

This-interruption  to  commerce  and  navigation  is  the  reason  assigned 
by  Mr.  Holt,  in  his  work  on  shipping  and  navigation,  for  the 
application  of  *  the  rule,  in  respect  of  lien  on  ships,  adopted  f  *  147  ] 
by  the  municipal  law  of  this  country :  —  "  The  other  reasons 
why  ships  are  not  the  subjects  of  such  specific  liens  is,  that  it  would 
open  a  door  to  the  manifest  mischief  of  commerce,  and  would  be  an 
impediment  to  the  most  valuable  article  of  public  and  private  pro- 
perty, if  either  the  master,  for  any  stores  supplied  by  himself,  or  any 
of  the  dealers  with  the  ship,  could  arrest  the  departure  of  the  vessel 
for  accounts  afterwards  litigated,  or  of  small  amount.     Under  these 
principles,  therefore,  the  law  of  England  rejects  almost  wholly  the 
doctrine  of  lien  as  regards  ships."  ^ 

Another  equitable  claim  in  material  men  to  preference  arises  from 
this  consideration.  It  may  often  happen,  and  sometimes  to  a  great 
extent,  that  a  very  large  proportion  of  the  proceeds  is  produced  by  the 
very  materials  for  which  the  tradesmen  seek  repayment.  The  ship 
may  just  have  been  repaired,  very  valuable  materials  may  have  been 


I  Holt  "on  the  Shipping  and  Navigation  Laws  of  Great  Britain/'  partii.  c.  iii.  p.  229, 
2d  edition. 
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expended,  the  ship  is  sold  through  the  default  of  the  owner  of  the 
vessel,  or  in  consequence  of  his  bankruptcy,  and  the  proceeds,  arising 
principally  from  the  recent  expenditure,  are  remaining  in  the  registry ; 
surely  those  who  furnished  the  materials,  which  created  this  increased 
value,  have  an  equitable  title  to  preference  as  against  the  owner,  as 
against  other  creditors,  or  as  against  the  mortgagee  of  the  ship ;  for 
he  can  be  in  no  better  situation  than  the  owner  himself. 

Lastly,  it  has  been  the  practice  of  this  court  to  pay  mate- 
[  •  148  ]  rial  men  out  of  the  proceeds,  and  that  *  practice  has  been 

traced  to  exist  considerably  above  half  a  century. 
In  the  case  of  The  John,  Jackson,  3  Rob.  288,  it  was  decided,  after 
considerable  discussion,  on  the  authority  of  the  case  of  The  Adven- 
ture, in  1763,  that  material  men  had  a  kind  of  lien,  and  were  entitled 
to  be  paid  out  of  the  proceeds  in  the  registry ;  and  I  perfectly  recol- 
lect that  that  was  not  the  only  case  mentioned ;  and  Dr.  Swa- 
bey,  than  whom  no  advocate  then  at  the  bar  was  better  informed, 

stated,  that  other  similar  cases  might  be  found.^    In  the 
[  •  149  ]  same  case —  The  John  * —  The  court  refused  to  allow  the 

demand  of  a  general  creditor  to  be  paid  out  of  the  proceeds ; 
but  only  let  in  material  men  on  the  ground  of  lien ;  and  that  distinc- 
tion appears  to  me  to  be  sound,  and  to  be  supported  by  the  ancient 


1 1761.  Wharton,  Whisham.  Henry  Bird  k  Co.,  as  furnishers  and  fitters  oat  of  the 
ship,  obtsdned  a  decree  for  183/.  Ss,  Id. ;  and  also  Jonathan  Eade  and  another,  as  fur- 
nishers and  fitters  out,  for  68Z.  12«.  bd.  The  ship  had  been  sold  upon  an  arrest  for 
wages,  by  the  surgeon. 

*4^*  In  this  case  the  balance  of  proceeds  remaining  in  the  registry,  afler  satisfying 
the  above  claims,  and  the  claims  of  the  seamen,  was  paid  out  to  the  proctor  of  the 
assignees  of  the  owners  of  the  ship.    There  seems  to  have  been  no  opposition. 

1761.  Barbara,  Frodham,  Jonathan  Eade,  and  others,  furnishers  and  fitters  out, 
obtained  a  decree  for  82/.  45.  This  was  the  whole  balance  in  the  registry.  There  was 
no  appearance  for  the  owner. 

1817.  Harmonia.  In  The  Harmonia,  upon  an  application  for  payment  out  of  proceeds 
by  a  provision  merchant  and  a  brewer,  notice  of  opposition  by  the  assignees  was  givem 
but  not  persisted  in ;  and  the  claims  of  the  material  men  being  satisfied,  the  remaining 
proceeds  were  paid  to  the  assignees. 

1832.  Bombay,  Dare.  In  this  case  Sir  Christopher  Robinson  allowed  out  of  pro- 
ceeds, 150/.  advanced  by  Dodd  &  Co.,  ship-brokers,  to  the  master,  in  order  to  pay  the 
chief  mate.  Also  a  tradesman,  who  had  supplied  carpets  for  the  outfit  of  the  ship  to 
the  East  Indies,  with  passengers,  was  paid  out  of  the  proceeds.  The  remainder  of  the 
proceeds  was  reserved  by  the  owners. 

1832.  Unity,  Dunley.  A  ship-agent  allowed,  by  the  same  judge,  repayment  out  of 
proceeds  of  a  sum  advanced  to  the  captain,  and  paid  as  wages.  There  was  no  appear- 
ance for  the  owners. 

In  The  Maitland,  (2  Hagg.  Adm.  253,)  where  the  owner  appeared  and  contested  a 
claim  of  material  men,  the  accounts  were  disputed,  and  the  court  refused  the  claim. 
See  also  The  Fortsea,  ibid.  88 ;  and  The  Flora,  1  vol.  298. 
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law  and  policy  of  the  court.  It  is  admitted  that  such  has  since  been 
the  comnion  coarse ;  but  it  is  said  that  the  court  has  not  in  any  case 
gone  the  length  of  declaring  that  material  men  have  a  lien  on  the 
proceeds.  Such  a  declaration  was  not  necessary ;  material  men  had 
a  lien,  according  to  the  civil  law  and  the  ancient  law  of  this  court,  and 
Lord  Mansfield,  it  would  seem,  thought  that  they  still  retained  it  upon 
the  ship,  and  of  course  upon  the  proceeds ;  they  have  been  deprived 
of  that  lien  as  far  as  regards  the  ship  in  specie,  but  no  authority  of  the 
Municipal  Court  has  hitherto  deprived  them  of  the  ancient  and  esta- 
blished remedy  against  the  proceeds.  If  it  could  be  maintained  that 
material  men  have  no  lien,  the  court  would  not  be  justified  in  paying 
oat  at  all ;  the  res  remains  in  the  registry  in  usum  jus  habentiumy  the 
claimants  must  show  a  legal  title  to  the  property — the  res,  by  a  lien 
m  rem ;  other  creditors  have  been  refused  because  they  had  no  such 
title,  because  they  had  only  a  personal  claim  against  the  owner  who 
was  their  debtor. 

•  Again,  it  is  said,  that  payments  out  of  proceeds  have  [  *  150  ] 
never  been  made  to  material  men,  when  the  owner  has 
appeared  and  objected.  This  may  be  so,  because  in  those  cases  the 
owner  having  appeared  may  have  shown  that  the  claim  was  fraudu- 
lent or  not  well  founded  ;  but  is  there  any  case  where  the  court  has 
considered  the  bare  appearance  and  opposition  of  the  owner  to  be  a 
sufficient  and  peremptory  ground  for  refusing  to  allow  the  claims  of 
material  men  to  be  paid  out  of  the  proceeds  ?  If  the  owner  has  not 
usually  appeared,  the  only  legitimate  inference  is,  that  the  law  in  favor 
of  the  claim  of  the  material  men  has  been  considered  to  be  settled, 
and  that  their  claim  was  just ;  otherwise  no  doubt  prohibitions  would 
have  been  applied  for,  or  appeals  interposed ;  for  I  cannot  understand 
how  the  court  could,  in  the  absence  of  the  owners,  pay  out  money  to 
parties  who  had  no  legal  claim  to  the  property,  and  whose  demand  must 
have  been  rejected,  ex  debiio  jtistUuB,  on  the  bare  veto  of  the  owners. 

This  long  practice,  founded  on  principle,  on  the  law  civil  and  mari- 
time, on  the  usage  of  other  nations,  and  on  the  ancient  practice  of 
this  court,  unchecked  by  prohibitions,  except  in  the  case  of  proceed- 
ings against  the  ship  itself,  —  this  practice,  so  founded,  and  so  allowed 
to  grow  up,  I  shall  not  disturb. 

The  court  pronounced  for  the  claim  of  Messrs.  Sims,  together  with 
costs  of  suit,  and  that  the  same  should  be  paid  out  of  the  proceeds  in 
the  registry.^ 


1  Thia  decision,  upon  an  appeal  by  Mr.  Hodges,  was  reversed  by  the  Judicial  Com- 
mittee. The  court  did  not  give  costs,  and  it  remitted  the  cause.  See  2  Enapp's  Cases 
b^ore  the  Privy  Council,  94. 
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[  •  151  ]  *  Ardincaple,  M'Leod. 

Janaary  22,  1834. 

Salvage  by  two  smacks,  being  at  anchor,  that  went  out  with  enterprise  and  alacrity  to  a 
steamer  twelve  miles  from  shore,  and  towed  her  in,  after  having  taken  out  and  landed  her 
passengers.  The  court,  holding  that,  in  assistance  to  steam-vessels,  with  passengers,  the 
reward  should  exceed  a  mere  proportion  of  value  in  ordinary  cases,  gave  350/.  out  of 
1,265/. 

King's  Advocate  and  Nichollj  for  salvors. 

Dodson  and  Addams^  contrd. 

Sir  J.  NicHOLL.  This  was  a  suit  for  salvage  by  two  fishing 
smacks,  against  The  Ardincaple,  steam  packet,  while  on  her  voyage 
from  Leith  to  Newcastle,  on  the  1st  and  2d  of  September  last  On 
the  11th,  the  action  commenced  and  bail  was  given  in  500/.  On  the 
21st  of  November  a  tender  of  250L  was  made,  of  which  200/.  was  for 
salvage,  and  the  remaining  50/.  for  damage,  loss,  and  expenses,  to- 
gether with  the  costs  then  incurred.  The  Ardincaple  sailed  early  in 
the  morning  of  the  1st  of  September,  with  thirty-two  passengers  and 
a  crew  of  eight  on  board,  and  some  goods ;  the  weather  soon  became 
boisterous,  and  the  passengers  wished  the  master  to  put  into  Ber- 
wick; but  he  declined  ;.and  between  eleven  and  twelve  o'clock,  when 
between  Holy  Island  and  Bamburgh  Castle,  a  heavy  sea  struck  the 
vessel,  and  carried  overboard  every  thing  upon  deck.  Seven  seamen, 
including  the  master,  were  drowned,  and  afterwards,  two  more  sea- 
men, washed  out  of  the  boat  astern,  were  also  drowned.  The  vessel 
became  unmanageable  and  was  with  great  difficulty,  under  the  direc- 
tions of  Captain  Pearson,  a  passenger,  brought  to  an  anchor  within  two 
miles  of  a  lee  shore.  While  in  that  state,  the  sea  breaking  over  her, 
with  chimney,  main  mast,  and  bowsprit  gone,  she  parted  from  both 
her  anchors  and  drove  out  to  sea.  The  crew,  however,  having  rig- 
ged a  jury  mast  with  tarpaulins,  made  signals  of  distress  to 
[  •  152  ]  several  vessels  at  *  the  Fern  Islands ;  but  no  vessel  came  out 
except  the  smacks.  One  of  these.  The  Renown,  slipped  her 
cable  about  two  on  the  morning  of  the  2d,  and  about  four  o'clock,  being 
then  twelve  miles  from  the  shore,  succeeded  in  taking  her  in  tow ;  two 
hawsers  broke ;  and  upon  the  wind  abating  all  the  passengers  got  on 
board  the  smack  with  considerable  difficulty,  and  brought  to  shore. 
About  seven  o'clock,  The  Favorite  came  up,  and  having  agreed  to 
stay  by  the  steamer,  put  two  of  her  own  men  on  board,  supplied  her 
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with  some  ropes  and  a  spare  sail,  took  her  in  tow,  and  in  about  two 
hours  brought  her  into  Shields.  The  value  of  the  ship  and  cargo  is 
1,2652.  Such  are  the  material  facts ;  and  the  question  is,  whether  for 
this  salvage  the  tender  is  sufficient. 

In  a  recent  case,^  I  stated  the  ingredients  which  enter  into  consi- 
deration in  establishing  a  salvage  service ;  and  for  the  most  part  I 
think  that  they  concur  in  favor  of  the  present  salvors.  The  smacks 
were  at  anchor  sheltered  from  the  storm,  they  went  out  with  great 
enterprise  and  alacrity,  The  Renown  even  slipping  her  cable.  The 
vessel  saved  was  in  a  most  perilous  state ;  it  is  difficult  to  suppose 
one  more  so.  There  was  also  great  risk  in  taking  the  passengers  out 
of  this  unmanageable  vessel ;  for  though  the  stonn  had  abated,  the 
sea  was  much  swollen  and  agitated,  and  therefore  a  meritorious  ser- 
vice was  performed  in  extricating  them  —  the  vessel  being  then 
twelve  miles  from  the  shore. 

It  is  true  that  the  ship  and  cargo  are  of  no  great  value, 
but  in  cases  of  steamboats,  that  is  •  not  the  consideration  ;  [  *  153  ] 
they  are  a  veiy  peculiar  species  of  vessels,  making  large 
profits,  and  they  are  not  merely  to  pay  for  services,  as  if  only  carrying 
ballast;  humanity  requires  that  every  possible  encouragement  in  the 
way  of  liberal  reward  should  be  given  in  order  to  induce  a  prompt 
and  efficient  assistance  to  them,  and  the  reward  must  be  beyond  a 
mere  proportion  of  value  in  ordinary  cases.     Unde'r  all  the  circum- 
stances I  shall  allow  350t,  which  will  include  a  compensation  for  loss 
of  time  and  damage.     The  owners  also  will  pay  the  costs. 


Adventure,  Young. 

January  30, 1834. 
Actions  for  wages  consolidated.     Suit  by  master  for  wages  when  mate. 

Several  actions  for  wages.  The  master  sued  for  wages  due  to 
him  as  mate ;  and,  on  the  fourth  default  being  granted,  Addams  moved 
that  the  actions  be  consolidated.  He  cited  The  Favorite,  2  Rob.  232. 
Beaeed. 


1  See  The  Cliflon,  supra,  120. 
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Britannia,  Plash. 

January  30, 1834. 
Derelict.    Moiety  awarded.    Expenses  of  appraisement  oat  of  the  other  moiety. 

This  ship,  of  350  tons,  on  a  voyage  with  deals  and  iron,  from  Rus- 
sian Finland  to  Bordeaux,  was  found  derelict,  on  5th  of  September, 
about  eight  leagues  off  Orfordness,  by  four  smacks,  together  having 
twenty-four  hands,  and  brought  into  Harwich.  The  owners  having 
alleged  the  value  to  be  800/.,  a  commission  of  appraisement  was 
granted,  the  cargo  unlivered,  and  the  value  of  ship  and  cargo  returned 
at  1,729/.  158. 

[  •  154  ]      •  Kinff^s  Advocate  and  Nicholl  applied  for  a  moiety,  not 
deducting  from  the  gross  value  the  expenses  of  the  appraise- 
ment and  unlivery. 

Addams  and  Haggard^  conird. 

Sir  J.  Nicholl.  It  is  a  case  of  great  merit  and  danger ;  the  own- 
ers are  fortunate  in  getting  back  any  part  of  this  property.  I  shall 
decree  one  half  to  the  salvors ;  and  the  only  consideration  is,  whether 
the  expenses  of  the  appraisement  and  unlivery  should  be  first  de- 
ducted ;  I  think  that  they  should  not ;  the  expenses  of  the  unlivery 
must  at  all  events  have  been  incurred  before  the  voyage  could  have 
been  further  prosecuted.  The  other  costs  and  expenses  should  be,  as 
usual,  deducted  in  the  first  instance.  I  do  not  know  a  case,  except 
for  salvage  to  a  king's  ship,  or  the  property  small,  where  the  court 
has  exceeded  a  moiety.^ 


Infra,  167,  168. 
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Lustre,^  Finlay. 
Febraaiy  7,  1834. 

A  goTernment  steamer  assists  a  merchantman  on  a  stipolation  to  reimburse  all  expenses 
arising  from  damage  to  the  steamer  or  the  stores ;  sach  a  stipulation  is  no  bar  to  a  salvage 
compensation. 

Salvage  by  H.  M.  steamer,  Dee,  Edward   Stanley,   Esq.,  com- 
mander.    Action  entered  on  behalf  of  the  commander,  officers  and 
men,  (being  one  hundred  and  thirty,  including  engineers  and  boys,) 
in  300/.     The  services  lasted  about  nineteen  hours.     The  value  of 
The  Lustre  and  her  cargo  was  1,100/.     The  use  of  the  steamer  was 
applied  for  by  the  owners,  and  despatched  by  order  of  Sir  Thomas 
Maltland,  the  admiral  superintendent  at  Portsmouth,  "  upon  the  ex- 
press stipulation  and  condition  that  the  owners  and  underwriters 
would  be  answerable  for  the  payment  of  the  stores  expended 
or  damaged.'^    The  owners  alleged  that  *  this  stipulation  [  *  155  ] 
barred  the  officers  and  men  from  a  claim  to  salvage.     Cap- 
tain Stanley  disclaimed  any  intention  of  sharing  in  the  remuneration. 

Kin^s  Advocate  J  for  the  claim. 

Dodson^  for  the  owners. 

SfR  J.  NicHOLL  (in  the  course  of  his  judgment)  said :  —  It  is  a  mis- 
take to  suppose  that  the  public  force  of  the  country  is  to  be  employed 
gratuitously  in  the  service  of  private  individuals  merely  to  save  them 
from  expense ;  these  government  steam-vessels  are  kept  for  the  public 
service,  and  the  officers  in  command  cannot  employ  them  in  the  ser- 
vice of  individuals,  and  thus  risk  the  public  property  without  author- 
ity, or  an  indemnity  for  all  expense  and  damage.  Here  there 
was  a  stipulation  given,  upon  the  admiral  at  Portsmouth  allowing 
The  Dee  to  be  so  employed ;  but  it  has  nothing  to  do  with  a  reward 
for  personal  service ;  it  was  never  so  intended,  and  cannot  on  princi- 
ple be  so  maintained ;  there  might,  in  the  service,  have  been  a  great 
exposure  of  life,  and  there  was  much  of  risk  and  labor.  Without  the 
authority  of  the  admiral  the  owners  could  not  have  had  the  assistance 
of  this  steamer,  they  must  have  got  one  elsewhere ;  but  his  permission 


^  [As  to  salvage  by  govenunent  vessels,  see  The  Mdry  Ann,  1  Hagg.  Ad.  B.  158,  note.] 
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cannot  bar  the  claim  of  those  who  were  employed  in  her  to  be  re- 
warded; it  cannot  destroy  their  right  to  reward.    In  The  Mary  Ann,^ 
a  king's  ship  was  held  entitled ;  and  why  are  officers  and  crews  to 
hazard  their  lives,  or  undergo  labor  to  save  the  owners  of  merchant 
ships  from  the  expense  of  hiring  private  steamers,  or  resorting  to 
other  means  ?   I  am  clearly  of  opinion  that  officers  and  men 
[  •  156  ]  so  •  employed,  and  who  perform  essential  service,  are  enti- 
tled to  reward  as  much  as  in  the  case  of  recapture ;  in  that 
description  of  cases  they  received  less  than  the  law  gave  to  priva- 
teers ;  so  here  the  condition  to  reimburse  all  expenses,  in  case  of 
damage,  is  a  reason  for  a  less  reward  than  where  a  steamer  goes  out 
on  private  risk  and  enterprise.     The  only  question  then  is  as  to  the 
quantum :  — 1001.  is  as  little  as  I  can  give,  and  the  expenses. 


Eugene,  Bourne. 

February  15, 1834. 

Of  two  sets  of  salvors,  the  first  in  possession  claimed  salyage,  summarily,  before  magistrates ; 
the  second,  cognizant  of  such  claim,  sued  here  bj  action.  The  owners  appeailed  from  the 
magistrate's  award ;  and  the  court,  rejecting  an  application  on  the  part  of  the  owners  not 
to  hear,  on  appeal,  until  the  case  of  the  second  salvors  was  ready  for  adjudication,  affirmed 
the  award ;  and,  subsequently,  dismissed  the  action,  holding,  first,  that  the  second  salvors 
ought  to  have  intervened  before  the  magistrates ;  and  secondly,  that  they  had  failed  to 
prove  either  an  adoption  of  their  services,  or  incompetency  in  the  first  possessors.* 

This  American  vessel,  in  ballast,  got  on  the  Gunfleet  sand,  on  the 
27th  of  October,  and  was  abandoned  by  the  master  and  crew.  On 
the  morning  of  the  28th,  eight  smacks  and  thirty  hands  took  posses- 
sion, and  worked  at  her.  In  the  course  of  the  day  she  was  visited  by 
other  smacks  and  boats ;  but  their  assistance  was  refused  and  they 
went  away.  About  one  o'clock,  two,  and  between  five  and  six  in  the 
evening,  eight  more  smacks  came  and  cooperated ;  the  vessel  was  got 
off  that  night,  taken  into  the  river  Colne,  and  on  the  morning  of  the 
30th,  the  service  was  finished. 

On  the  1st  of  November,  the  eight  smacks  applied  to  the  magis- 
trates at  Colchester  for  salvage ;  they  appointed  to  hear  on  the  13th ; 


^  Hagg.  Ad.  R.  158.  • 

»  [Afl  to  second  sets  of  aalvors,  see  The  Maria,  Edw.  176,  note.] 
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and  on  that  day,  the  claim  was  heard  in  the  presence  of  the  owner's 

agent,  who  offered  no  objection;   and  200Z.  was  awarded,  besides 

costs.     The  whole  value  was  420Z.     The  ten  smacks  arrested  the 

ship,  by  a  warrant  from  this  court,  on  the  4th  of  November ; 

and  on  the  8th,  served  a  notice  to  stop  the  magistrates.  [  *  157  ] 

The  owners  did  not  disapprove  of  the  award  (if  it  were  to 

cover  the  whole  service) ;  but  they  appealed  in  order  to  dispose  of  the 

action  by  the  ten  smacks ;  they  gave  bail  both  to  the  award  and  the 

action. 

In  Hilary  term,  Nicholl^  for  the  owners,  applied  to  have  the  ques- 
tion of  the  award  and  appeal  postponed  till  the  act  on  petition  of  the 
ten  salvors,  and  affidavits,  were  complete  ;  but  after  hearing  him  on 
this  point,  and  as  to  the  extent  of  the  award  under  §§  7  and  8  of  1 
&  2  Geo.  4,  c.  75,  and  the  King's  Advocate  for  the  eight  salvors,  the 
court  affirmed  tUe  award,  with  costs,  (the  award  being  the  only  mat- 
ter of  appeal,)  so  far  as  respected  the  sum  due  for  salvage,  reserving 
all  questions  whether,  as  to  the  merits  of  the  ten  smacks,  their  com- 
petency to  sue  by  a  separate  suit  in  a  separate  tribunal ;  and,  a  fur- 
tber  amount  even,  if  entitled,  as  to  salvage. 

The  whole  case  afterwards  came  on. 

Addamsy  for  the  ten  smacks.  The  magistrates  have  been  guilty  of 
an  attempt  to  infdnge  this  jurisdiction.  This  court  was  in  posses- 
sion of  the  cause ;  we  were  the  majority,  and  had  arrested  the  ship. 
If  the  owners  are  prejudiced,  it  is  their  own  fault,  for  they  were 
aware  of  the  warrant,  and  should  have  withdrawn  from  the  magis- 
trates' jurisdiction ;  the  owners  and  the  first  salvors  have  colluded  to 
defeat  the  second  salvors. 

Per  Curiam.     You  were  cognizant  of  the  proceedings  before  the 
magistrates ;  should  you  not  have  interyened  ?     You  admit  the  eight 
smacks  to  have  been  first  in  possession ;  can  you  sustain  that  salvors 
first  in  possession  of  a  derelict,  and  carrying  her  to  the  juris- 
diction they  think  fit,  are  *  stopped  by  a  warrant  of  arrest  [  *  158  ] 
from  those  assisiendo  ?    There  is  in  this  court  a  remedy  by 
appeal,  if  justice  be  not  done  to  all  parties ;  but  the  Salvage  Act  has 
given  to  magistrates  a  jurisdiction,  and  prior  possessors  are  author- 
ized to  resort  to  that  jurisdiction. 

Addams.     Suppose  the  prior  possessor  were  a  single  fishing  smack, 
and  that  forty  others  came  to  assist,  should  their  interests  be  intrusted 
9* 
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to  the  choice  of  the  first  salvor?  Here  the  two  sets  of  salvors  are 
nearly  equal.  He  cited  The  Maria,  Kilstrom,^  and  Blendenhall,^  as 
to  possession  by  successive  salvors. 

King^s  Advocate.  It  is  said  that  the  majority  should  choose  the 
forum  ;  but  the  accessory  must  follovi^  the  principal ;  and  the  legisla- 
ture having  provided  for  a  summary  adjudication,  a  resort  to  magis- 
trates, the  first  possessors  were  entitled  to  go  before  them.  This  suit 
has  drawn  them  into  fresh  proceedings,  and  kept  them  out  of  their 
salvage ;  they  claim  the  whole  reward.  In  The  Kilstrom,  it  was  held 
that  it  was  not  sufficient  that,  in  the  opinion  of  the  first  salvors,  fur- 
ther aid  was  not  wanted,  but  that  the  circumstances  must  justify 
that  opinion.  The  assistance  of  the  ten  smacks  was  not  here 
required.  The  decision  in  The  Blendenhall  is  unfavorable  to  second 
claimants,  except,  perhaps,  as  to  a  single  dictum.  That  was  a  case  of 
great  value ;  but  The  Challenger,  brig,  was  held  by  Lord  Stowell  not 
entitled  to  share,  because,  as  here,  there  was  neither  an  actual  nor 
apparent  necessity  for  interference  with  the  first  in  possession. 

[  •  159  ]  Nicholl^  for  the  owners.  Imputed  misconduct  to  *  the 
magistrates,  and  imputed  collusion  to  the  owners  and  first 
salvors,  are  totally  destitute  of  proof.  There  is  nothing  to  show  that 
the  owners  were  cognizant  of  any  objection  to  proceed  before  the 
magistrates ;  but  if  they  were  cognizant,  they  had  a  right  to  follow 
the  partes  principales.  That  is  a  principle  which  runs  through  the 
whole  body  of  the  civil  law.  Wood  v.  Medley,  and  the  authorities 
there  cited.^  The  second  set  of  salvors  had  no  right  to  institute  a 
separate  suit  in  a  distinct  forum.  Take  a  case  in  which  there  were  no 
bona  notabilia^  and  the  executor  should  resort  to  the  Prerogative  Court, 
and  the  legatee  to  the  Consistory  of  London  —  it  would  be  difficult 
to  suppose  that  the  legatee  could  select  a  different  forum  from  that 
chosen  by  the  legitimm  contradictor.  After  commenting  on  The 
Blendenhall,  be  contended  that  the  interference  by  the  second  salvors 
was  unnecessary,  and  that  they  should  pay  the  costs  of  their  action. 

Sib  J.  NicHOLL.  (After  stating  the  undisputed  facts,  the  proceed- 
ings, and  dates.)  The  first  question  is,  whether  the  eight  smacks  did 
wrong  in  proceeding  before  the  magistrates.  They  were  the  first 
possessors ;  they  had  an  inchoate  right  to  the  vessel ;  whoever  might 


1  Edwards,  175.  a  i  J)od.  414. 

9  1  Hagg.  Eccles.  Hep.  647  et  seq. 
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come  afterwards,  they  would  only  be  admitted  as  salvors  either  by 
the  sanction  of  the  first  possessors,  or  by  the  necessity  of  the  case. 
I  am  of  opinion  that  the  eight  had  a  primary  interest ;  they  had,  then, 
a  right  to  choose  their  own  jurisdiction  —  to  proceed  before  the  ma- 
gistrates ;  and  the  ten  ought  to  have  made  their  claim  before 
*  them.    I  do  .  not  say  that,  if  parties  have  equal  rights,  a  [  *  160  ] 
resort  to  the  subordinate  jurisdiction,  when  objected  to,  would 
be  proper,  but  here  the  claim  for  the  interposition  of  this  court,  in 
opposition  to  the  other  forum,  is  not  sustained  by  any  of  the  circum- 
stances.   The  intention  of  the  legislature  was  to  give,  particularly  in 
small  cases,  a  speedy  and  cheap  remedy ;  and  if  there  had  been  any 
partiality  or  injustice,  the  second  salvors  had  a  remedy  by  appeal ; 
but  I  cannot,  from  these  proceedings,  see  any  grounds  of  complaint 

The  next  question  is,  whether  the  ten  smacks  have  made  out  a 
claim  to  any  salvage.  The  first  eight  being  in  possession,  the  onus 
probandi  is  upon  those  who  came  afterwards ;  they  must  show,  most 
clearly,  either  an  adoption  of  their  services,  or  an  incompetency  in  the 
first  occupaots  to  effect  the  salvage  —  an  absolute  necessity  for  their 
interference.  There  is  a  number  of  contradictory  affidavits,  as  usual ; 
bat  even  in  the  first  affidavit  of  the  ten  smacks,  made  on  the  2d  of 
November,  it  would  appear  that,  about  five  or  six  P.  M.,  eight  went 
on  board  in  a  body,  and  insisted  on  a  right  of  interposing  as  salvors ; 
but  by  that  hour  the  chief  work  was  done.  There  is  no  proof  that 
satisfies  me  that  further  assistance  was  required ;  and  what  strongly, 
in  my  opinion,  confirms  that  view,  is,  that  other  boats  had,  early  in 
the  day,  been  rejected.  It  is  not  suggested,  and  it  is  positively  de- 
nied, that  there  was  any  consent  to  accept  the  aid  of  the  ten  boats ; 
the  eight  resisted  so  far  as  they  could  with  effect ;  they  objected,  but 
could  not  prevent ;  therefore  I  see  no  proof  of  a  consent,  but,  on  the 
contrary,  there  was  a  mere  acquiescence,  a  submission  to 
which  they  were  obliged,  from  the  ten  *  being  superior  in  [  *  161  ] 
number.  What  necessity  has  been  shown?  What  was 
required  to  be  done,  or  what  was  done,  that  the  eight  smacks  and 
thirty  hands  could  not  have  done?^  The  salvors  may  contradict 
each  other ;  but  there  are  facts  spoken  to  by  the  eight,  and  also  by 
two  Harwich  men  who  were  spectators,  who  make  no  claim,  and 
against  whom  I  have  heard  nothing  but  that  they  are  marksmen ;  and 
if  the  conduct  of  the  men  belonging  to  the  ten  boats  were  as  it  is 
represented,  it  has  been  impropor.  Their  proceedings  in  this  claim 
seem  to  me  to  bear  out  that  representation ;   they  do  not  claim, 


1  See  The  Effort,  165. 
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recenti  faclOy  at  Colchester,  but  come  here,  impede  arrangements,  and 
enhance  expense,  and  have  failed,  in  my  opinion,  to  make  out  even  a 
specioas  case  for  interference.  Their  assistance  was  unasked  for — 
it  was  unaccepted  —  it  was  obtruded.  Upon  the  whole,  I  think  they 
rendered  no  services  calling  for  remuneration ;  but  if  they  were  enti- 
tled ig  some  little  consideration,  they  should  have  pressed  their  ser- 
vices before  the  local  magistrates. 

My  only  doubt  is  as  to  costs.  The  parties  who  entered  this  action 
clearly  should  pay  their  own  ;  but  the  point  is,  whether  they  ought 
not  to  be  condemned  in  the  costs  of  the  other  parties.  On  a  consider- 
ation, however,  of  the  circumstances,  that  the  salvors  belonging  to 
the  eight  boats  will  have  the  whole  award  —  that  the  owners  will 
receive  a  moiety  of  their  property,  which,  from  being  left  derelict, 
must  be  beyond  their  expectations  —  I  shall,  though  doubtful  of  the 
propriety  of  the  decree,  leave  each  party  to  pay  his  own  costs. 


[•162]  •Calypso,  Phalp. 

February  15, 1834. 

Bottomxy.  1.  A  commission  on  valae  of  ship  and  cargo,  for  superintending  repairs  and  the 
unlivery  and  reloading  of  the  cargo,  being  an  item  in  the  account  for  the  amount  of  which 
a  bond  had  been  given,  objected  to,  and  the  balance  tendered.  Tender  pronounced 
against,  with  costs ;  and  the  registrar  and  merchants  being  directed  to  report  on  the  abore 
commission,  it  was  subsequently  disallowed.  2.  The  court  will  not  look  closely  into  the 
rarious  items  covered  by  a  bond,  when  necessity  and  the  want  of  other  means  exist,  and 
no  fraud  or  collusion  is  suggested. 

This  ship,  whilst  on  a  voyage  from  St  Petersburgh  to  London, 
sustained  damage  at  sea  and  was  obliged  to  put  into  Baltic  Port, 
where  part  of  the  cargo  was  unladen,  and  she  was  repaired.  The 
master,  being  in  want  of  funds,  applied  to  Messrs.  Clayhills  &  Son, 
of  Bevel,  and  gave  them  a  bottomry  bond  for  the  sum  of  697/.  45. 3<2., 
being  at  the  rate  of  ten  percent  on  the  money  advanced,  and  payable 
fourteen  days  after  the  ship's  arrival  at  London.  The  validity  of  the 
bond  was  admitted,  but  the  owners  objected  to  an  item  of  281L  As. 
8d,  or  two  per  cent  commission  on  the  value  of  the  ship  and  cargo, 
and  also  to  the  charge  of  ten  per  cent  maritime  interest  on  the  last- 
mentioned  sum,  alleging  the  repairs  to  have  been  done  under  the 
direction  of  the  master,  and  contending  that  two  per  cent  commis- 
sion should  have  been  charged  only  on  the  sum  for  which  the  bond 
was  given,  and  not  on  the  value  of  the  ship  and  cargo ;  and  that  the 
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ten  per  cent,  maritime  interest  sboald  only  have  been  charged  on  the 
money  actually  expended^  and  not  on  the  amount  of  this  two  per 
cent  commission.  The  bondholders  replied,  that  it  was  the  universal 
and  well  knov^n  custom  in  the  Baltic  trade  to  charge  this  commission 
on  the  viedue  of  the  ship  and  cargo ;  that  the  master  had  consented  to 
it,  and  that  if  be  had  objected  to  this  charge  at  the  time,  neither 
Messrs.  ClayhiUs  &  Son  nor  any  one  else  would  have  advanced  the 
money. 

On  the  29th  of  November,  1833,  an  action  was  *  entered  [  *  163  ] 
in  IfiOOL  on  behalf  of  the  bondholders ;  and  on  the  30th  of 
December  the  owners  tendered  392/.  175.,  with  such  costs  and  interest 
as  were  due.     This  tender  was  not  accepted.     There  was  no  proof 
of  the  alleged  custom ;  no  affidavit  was  on  either  side  offered. 

King's  Advocate  and  Mcholl  for  the  bondholders. 

Dodsan  and  Addams  for  the  owners,  cited  The  Zodiac,^  and  The 
Cognaa^ 

Sir  J.  NicHOLL.  It  is  not  denied  that  the  money  was  properly  bor- 
rowed, or  that  it  was  necessary  to  hypothecate  the  ship  ;  the  bond  is 
dae  at  least  in  part,  but  an  objection  is  taken  to  a  certain  part  of  the 
charge  which  appears  in  the  account  furnished  by  the  lenders.  Where 
money  is  borrowed  for  necessary  purposes  during  the  course  of  a  voy- 
age, and  where  there  was  no  other  credit,  the  court  is  disposed  to  go 
far  in  upholding  such  bonds.  Here  the  damage  was  done,  the  neces- 
sity hi  2l  bottomry  loan  ensued,  and  the  existence  of  any  other  credit 
is  not  suggested.  The  giving  such  a  bond  is  the  act  of  the  master  — 
the  agent  of  the  owners ;  and  it  is  not  to  be  slightly  vitiated.  Nothing 
of  iraud  or  collisiou  is  here  shown  or  suggested ;  and  it  does  not 
appear  that  there  existed  any  other  means  than  a  loan  on  bottomry, 
of  continuing  the  voyage. 

It  is  said  that  there  is  an  item  in  the  amount  for  which  the  bond 
was  given  which  is  illegal  and  extortionate ;  namely,  two  per  cent, 
commission  on  the  value  of  the  ship  and  cargo.     It  is  answered,  that 
this  is  a  usual  charge  in  Baltic  trade,  which  is  denied  on  the 
*  part  of  the  owners.     It  is  singular  enough  that  this  account  [  *  164  ] 
is  attested  by  the  agent  to  Lloyds,  and  it  is  not  to  be  sup- 
posed that  he  would  have  attested  it  unless  it  had  been  a  regular 
account.     Some  persons,  however,  who  are  accustomed  to  settle  aver- 


»  1  Hagg.  A.  R.  820.  »  2  Ibid.  877. 
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ages,  say,  that  such  a  charge  would  not  not,  on  a  reference,  be  allowed 
by  them ;  but  it  is  not  necessary  for  the  bondholders  to  show  that 
this  custom  exists  in  all  cases  of  bottomry.  In  this  case  not  only  is  the 
money  advanced,  but  it  appears  by  the  account  that  the  lenders  had 
the  whole  management  and  care  of  the  ship  and  cargo  during  the 
time  the  repairs  were  in  progress,  and  that  some  money  was  paid  by 
them  out  of  pocket  The  court  is  not,  therefore,  prepared  to  say  that 
this  charge  is  extortionate.  Suppose  that  instead  of  advancing  the 
money  on  bottomry  and  taking  the  risk  of  the  voyage,  the  Messrs. 
Clayhills  had  taken  the  master's  bills  on  the  owners ;  or  suppose  they 
had  borrowed  the  money  of  different  merchants,  would  they  not 
have  charged  commission  on  the  agency  of  the  whole  matter  ?  The 
ten  per  cent  interest  is  for  taking  the  risk  of  the  voyage,  not  for  the 
previous  management  and  agency.  The  Master  executed  the  bond 
for  the  whole  amount ;  if  he  had  not  allowed  this  charge  he  would 
not  have  got  the  money,  nor  been  able  to  get  away  at  all,  and  unless 
the  court  is  very  much  mistaken,  it  has  seen,  in  the  last  war,  a  higher 
commission  charged  for  much  less  trouble  and  superintendence  by 
tnerchants  of  this  city,  who,  so  far  from  being  extortionate,  are  the 
mo^t  liberal  in  the  world.     Moreover,  this  court  is  very  reluctant  to 

look  narrowly  into  these  charges ;  bottomry  bonds  are  not  to 
[  •  165  ]  •  be  invalidated  unless  some  fraud  or  collision  be  proved,  or 

unless  it  clearly  appear  that  some  other  credit  existed,  or  that 
the  money  was  raised  for  some  other  purpose  than  necessary  repairs 
and  expenses.  If  the  accounts  were  to  be  too  rigidly  investigated, 
voyages  would  often  be  defeated  by  ships  being  without  credit  in 
foreign  parts. 

The  court  accordingly  pronounced  against  the  tender,  with  costs ; 
directed  two  per  cent  commission  to  be  allowed  on  all  the  money 
laid  out,  and  that  the  registrar  and  merchants  should  report  whether 
two  per  cent  commission  should  be  allowed  on  the  whole  value  of 
the  ship  and  cargo ;  and  it  further  directed  maritime  interest  at  ten 
per  cent  to  be  paid  on  all  the  sum  allowed. 

The  report  stated  "  that  the  charge  of  two  per  cent  on  the  value 
of  the  ship  and  cargo  could  not  be  sustained,  and  that  there  was  due 
on  the  bond  467/.  135.  lOd.,  (according  to  a  schedule,)  of  which  amount 
a  sum  of  55L  was  allowed  as  a  remuneration  for  care  and  superinten- 
dence." The  report  did  not  state  the  principle  on  which  it  fixed  this 
latter  sum. 
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Effort. 

July  1,  1834. 

Salvage.  1.  In  a  case  of  complete  derelict,  one  moiety  of  the  valae  apportioned  between 
Tarioas  salvors  according  to  their  respectiye  services.  2.  The  first  occupants  may  prevent 
the  into&rence  of  others.^ 

This  was  a  case  of  derelict 

King^s  Advocate  and  Addams^  for  salvors. 

DodsoT^  for  the  claim  of  The  Waterloo. 

Fkillimort  and  Haggard^  for  the  owners. 

•  Sir  J.  NicHOLL.     This  is  a  case  of  complete  derelict,  and  [  *  166  ] 
of  considerable  merit  in  the  principle  salvors.     The  Effort,  of 
345  tons  harden,  became  water-logged,  and  was  abandoned  by  her 
master  and  crew  on  the  17th  January,  in  lat.  50,  long.  17,  on  a  voyage 
from  New  Brunswick  to  North  Shields,  with  a  cargo  of  timber. 

On  the  12th  of  February,  it  was  reported  at  Milford  that  she  was 
floating  in  the  Irish  Channel  at  the  mercy  of  the  winds  and  waves. 
The  agent  of  Lloyds  at  that  port,  requested  to  two  branch  pilots  to 
go  in  search  of  her,  not  only  for  the  benefit  of  the  owners  or  under- 
writers, but  also  to  remove  a  dangerous  nuisance  from  the  track  of 
other  vessels  which  might  otherwise  be  in  danger  of  running  foul  of 
her  in  the  night  time.  Accordingly  two  branch  pilots  in  the  smack 
Mary  Ann,  of  thirty-eight  tons,  with  a  crew  of  five  men,  went  out  on 
the  13th  ;  but  as  it  blew  a  gale  of  wind  their  efforts  were  fruitless, 
and  they  were  obliged  to  return  to  Milford  the  same  day.  On  the 
14th  the  wind  moderated,  and  several  wind-bound  vessels  being 
enabled  to  proceed  on  their  voyages,  the  pilots  were  obliged  to  con- 
duct them  out  of  port.  On  the  15th  they  again  went  out,  and  at 
about  seven  o'clock,  A.  M.,  discovered  The  Effort  with  only  one  mast 
standing ;  they  with  some  risk  and  difficulty  got  a  hawser  on  board 
her,  took  her  in  tow  and  steered  for  Milford ;  but  the  weather  was 
unfavorable,  the  vessel  large,  and  they  made  but  little  progress;  about 
six  P.  M.,  a  four-oared  gig  came  on  board  the  smack  and  gave  her 


^  [As  to  second  sets  of  salvors,  see  The  Maria,  Edw.  176.] 
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crew  some  little  assistance ;  between  six  and  seven  P.  M., 
[•167]  The  Waterloo,  a  smack  of  fifteen  tons  burden  and  •three 

men,  which  had  been  sent  in  the  morning  to  Milford  for  a 
cable  and  anchor,  joined  The  Mary  Anne,  bat  though  she  pressed  and 
obtruded  her  services,  they  were  not  accepted ;  her  size,  however, 
shows  that  she  could  not  have  been  of  much  use  in  towing,  and 
besides,  The  Mary  Anne  was  in  the  possession  of  the  derelict,  and 
her  crew  had  a  right  to  refuse  assistance  if  they  thought  themselves 
sufficient  to  effect  the  service.^ 

About  seven  P.  M.,  the  same  evening,  the  revenue  cutter,  Cheerful, 
pf  170  tons,  going  with  despatches  to  Port  Einon,  a  short  distance  to 
the  eastward,  was  requested  to  assist,  and  it  was  agreed  that  one  of 
the  pilots  should  take  charge  of  her  whilst  The  Mary  Anne  carried 
her  despatches ;  accordingly,  on  the  16th  The  Cheerful  brought  The 
Effort  within  the  harbor  of  Milford ;  but  the  wind  being  light,  she 
was  towed  up  the  haven  by  two  row-boats.  On  the  17th  she  was 
brought  into  Hubberstone  Pill ;  the  next  day  she  got  higher  up,  and  on 
the  19th  was  finally  moored.  This,  therefore,  is  a  manifest  case  of 
derelict ;  and  by  the  old  law  half  the  value  was  always  given  in  such 
cases ;  but  it  has  been  long  held  that  the  proportion  is  discretionary 
and  dependent  on  circumstances;  seldom,  however,  more  than  one 
half,  or  less  than  one  third  is  given.^  The  value  of  the  ship  and  cargo 
is  1,600/. ;  and  I  shall  award  a  clear  moiety,  after  deducting  the  costs 
and  expenses.  In  apportioning  the  salvage,  I  think  that  The  Mary 
Anne  must  be  considered  as  the  principal  salvor;  she  was  not  only 

the  first  occupant,  but  undertook  the  enterprise  and  executed 
[  •  168  ]  it  with  labor  and  peril ;  if  she  could  have  completely  •  effected 

it,  she  would  have  been  entitled  to  the  whole ;  for  no  other 
vessel,  except  from  strong  necessity,  had  a  right  to  interpose  in  the 
business.  Dividing  therefore,  the  moiety  into  eight  parts,  I  shall  allot 
her  four  eights,  or  half  the  salvage.  The  Cheerful,  having  been 
employed  by  and  associated  with  the  Mary  Anne,  is  to  receive  three 
eighths ;  and  the  remaining  one  eighth  must  be  divided  between  The 
Waterloo,  the  gig,  and  the  row-boats.  The  master  of  The  Waterloo 
receiving  a  triple  share  of  this  one  eighth.  If  The  Waterloo  had  not 
attempted  to  force  and  obtrude  herself,  I  might  have  allowed  her 
rather  a  larger  portion. 


1  Eugene,  antCy  156.  ^  Britannia,  ante,  153.    W.  Hamilton, />osf,  168. 
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William  Hamilton,  Hughes. 

July  1, 1834. 

In  derelict  property  of  a  rery  small  ralne,  (no  owner  appearing,)  whole  of  net  value,  somma- 

rily,  awarded. 

This  vessel  had  been  found  a  derelict,  the  wreck  Jiad  been  sold  by 
order  of  the  customs,  and  the  net  proceeds,  after  deducting  outport 
expenses,  paid  into  the  registry.  There  was  no  appearance  for  the 
owners.  The  court,  on  motion  by  Addams,  waived  the  primum  decre* 
turn,  and  awarded  35/.,  the  balance  for  all  costs,  to  be  paid  to  the 
salvors.^ 


John  Dunn,  Colville. 

June  2,  1834. 
On  affirmance  of  salyage  award,  attachment  for  non-payment  decreed. 

The  owner  of  a  collier  appealed  horn  an  award  of  salvage  made 
at  Great  Yarmouth.  He  did  not  give  bail.  The  award  was  affirmed 
with  costs ;  a  monition  against  the  owner  for  payment  was  granted ; 
it  was  not  obeyed;  and  in  Mich,  term,  on  motion  by  Nicholl,  an 
attachment  decreed. 


^  Derelict,  (anknown,)  found  (Nov.  2l8t.)  off  St  Agnes.    Proceeds,  216/.  45.  Sd. 
decreed  to  eighty-two  salvors,  subject  to  law  expenses  on  the  part  of  the  crown. 

vol.  hi. H AGO.  10 
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[  *  169  ]  •  GiROLAMo,  Guiranovich. 

NoTember  21, 1834. 

■ 

1 .  A  foreign  ship,  though  in  charge  of  a  licensed  pilot,  is  liable  for  the  fall  amoant  of  damage 
arising  from  a  collision  for  which  she  alone  was  to  blame,  notwithstanding  the  stats.  1  &  2 
G.  IV.  c.  75,  and  6  G.  IV.  c.  125,  which  do  not  extend  to  proceedings  in  this  conrt^ 
2.  The  municipal  law  extends  to  foreigners  only  in  certain  cases.  3.  The  Instance  Court 
of  Admiralty  is  guided  by  the  principles  of  international,  and  not  by  those  of  the  mu- 
nicipal law. 

Smble^  that  in  cases  of  obvious  danger  the  master  is  bound  to  interfere  in  the  management 
of  the  vessel,  although  a  licensed  pilot  be  in  charge  of  her.' 

The  Girolamo,  an  Austrian  vessel,  left  the  London  docks  with  a 
licensed  pilot  on  board,  towed  by  a  steamer,  on  the  25th  April,  1834. 
After  she  had  passed  Blackwall,  a  fog  came  on,  daring  which  she  ran 
foul  of  The  Edward,  a  British  convict  vessel,  moored  a  little  below 
Woolwich,  in  the  proper  berth  for  such  vessels.  The  Girolamo  was 
arrested  and  gave  bail  in  2002. 

The  owner  of  the  Girolamo  appeared  under  protest,  on  the  ground 
that  under  the  6  Geo.  IV.  c.  125,  and  1  &  2  Geo.  IV.  c.  75,  s.  32,  he 
was  not  liable  for  the  damage. 

Addams  for  the  Girolamo.  —  A  foreign  vessel  cannot  be  liable  for 
damage  done  whilst  a  licensed  pilot  is  on  board  ;  she  is  compelled  to 
take  such  a  pilot,  for  though  there  is  no  penalty  for  not  taking  one, 
no  clearance  can  be  obtained  at  the  custom-house  until  the  pilotage 
be  paid.    He  relied  on  s.  55  of  6  Geo.  IV.  c.  125.^ 

Sir  J.  NicHOLL.     If  either  a  British  or  foreign  vessel  take  a  pilot 

when  not  required  by  law  to  do  so,  such  pilot  is  the  ser- 

[  •ITO  ]  vant  of  the  owner,  who  is  responsible  for  *  his  acts.     The 


1  [But  see  The  Maria,  1  W.  Rob.  95.] 

9  [The  Lochlibo,  8  W.  Rob.  310 ;  S.  C.  1  Law  &  Eq.  R  658 ;  The  Christina,  8  W. 
Rob.  27.] 

8  <*And  be  it  fiuiher  enacted,  that  no  owner  or  master  of  anj  ship  or  vessel  shall  be 
answerable  for  any  loss  or  damage  which  shall  happen  to  any  person  or  persons  whom- 
soever  from  or  by  reason  or  means  of  any  neglect,  default,  incompetency,  or  incapacity 
of  any  licensed  pilot  acting  in  the  charge  of  any  sach  ship  or  vessel,  nnder  or  in  pur- 
suance of  any  of  the  provisions  of  this  act,  where  and  so  long  as  such  pilot  shall  be 
duly  qualified  to  have  the  charge  of  such  ship  or  vessel,  or  where  and  so  long  as  no 
duly  qualified  pilot  shall  have  offered  to  take  charge  thereof."    Sect.  55. 
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remedy  in  personam  against  the  owner  and  master  is  done  away, 
but  the  remedy  in  rem  remains,  except  that  the  64th  section  limits 
the  liability  to  the  value  of  the  ship  and  her  freight.  Against  a 
foreign  vessel,  this  court  can  still  give  the  same  remedy  as  if  the 
act  6  Geo.  IV.  c.  125,  had  not  been  passed. 

Addams.  It  might  happen,  that  although  a  pilot  were  on  board, 
the  loss  might  be  occasioned  by  the  refusal  of  the  master  and  crew 
to  give  charge  of  the  vessel  to  him,  or  by  their  disobedience  of  his 
orders ;  and  in  those  cases  the  owner  would  be  liable  to  the  extent  of 
the  value  of  the  ship  and  freight;  but  otherwise  the  act  gives  no 
remedy  except  against  the  pilot  Bennet  v.  Moita,  7  Taunt.  258, 
and  Ritchie  v.  Bousfield,  ibid.  309,  are  cases  which  were  decided 
upon  52  Gteo.  IIL  c.  39,  s.  30,  (a  clause  nearly  corresponding  with 
6  Geo.  IV.  c.  125,  s.  55,)  and  are  precisely  in  point  Abbott  on 
Shipping,  p.  160,  (last  edition,)*  lays  it  down,  that  where  owners  or 
masters  are  compelled  to  place  their  ship  in  charge  of  a  pilot,  by  act 
of  parliament,  under  a  penalty,  they  are  not  responsible  for  damages. 
Nothing  can  be  so  hard  as  to  say  to  a  foreigner,  "  You  shall  not 
manage  your  own  vessel ;  we  will  compel  you  to  take  a  particular 
agent  on  board  and  to  pay  him  largely  for  hi§  services,  and  if  he 
occasion  loss  or  damage,  you  shall  not  only  bear  your  own,  but  also 
make  good  that  which  has  been  caused  by  his  neglect  or  incapacity." 
In  The  Neptune  the  Second,  1  Dods.  467,  Lord  Stowell  never  referred 
to  the  52  Geo.  III.  c.  39 ;  he  held  that  the  "  mere  fact  of  having  a 
pilot  on  board  and  obeying  his  directions  would  not  dis- 
charge the  owners;"  but  *  in  this  we  contend  that  the  pilot  [  ^171  ] 
was  not  "  merely "  on  board ;  we  were  compelled  to  take 
him  and  pay  pilotage. 

The  King^s  Advocate,^  for  the  Edward.  —  Liability  by  the  general 
law,  is  not  to  be  taken  away  by  implication.  The  case  of  The  Nep- 
tune the  Second  is  in  point ;  it  shows  clearly  what  the  old  law  was. 
The  only  doubt,  before  the  6  Geo.  IV.  c.  125,  passed,  was  as  to  the 
personal  liability  of  the  master  or  owner ;  there  was  no  doubt  as  to 
the  liability  of  the  vessel :  this  liability  is  not  taken  away  by  the 
statute;  and  the  jurisdiction  of  this  court  is  expressly  retained  by 
s.  87  of  that  act^    Bennet  v.  Moita  was  an  action  brought  in  a  court 


^  On  tiie  fint  session  of  Mchaehnas  tenn,  Sir  John  Dodson  took  his  seat  as  King's 
Advocate ;  and  Dr.  Fhillimore  as  Advocate  of  the  Admiralty. 

*  "  PiOTided  always,  and  be  it  further  enacted,  that  nothing  herein  contained  shall 
extend  to  affect  or  impede  the  jurisdiction  of  the  Court  of  Loadmanage,  as  &r  as 
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of  common  law,  which  had  no  jurisdiction  in  rem  like  this  court  It 
only  decided  that  the  master  was  not  there  responsible,  which  is  quite 
consistent  with  the  responsibility  of  the  ship  in  this  court.  Similar 
observations  apply  to  the  case  of  Ritchie  v.  Bousfield. 

Addams,  in  reply.  — -  It  is  suggested,  1st,  that  the  statute  does  not 
apply  to  foreign  ships ;  2dly,  that  it  does  not  take  away  the  remedy 
as  against  the  ship.    Lord  Stowell,  in  the  case  of  The  Carl  Johan,  said, 

that  the  53  Geo.  III.  c.  159,  was  not  applicable  to  foreign  ships 
[  •  172  ]  or  foreign  owners.     In  substance  *  and  effect,  there  can  be 

no  remedy  against  foreign  owners ;  no  writ  could  go  against 
such  persons.  The  act  says,  ^'that  no  owner  shall  be  liable;"  this  is 
attempted  to  be  got  rid  of  by  saying,  "  but  the  ship  is;"  if  so,  the 
act  is  nugatory.  A  foreign  owner  could  not  be  attached,  and  even 
before  the  act  was  passed,  a  British  owner  was  only  liable  to  the 
extent  of  the  value  of  the  ship  and  freight 

Sir  J.  NicHOLL.  This  is  a  case  of  considerable  importance  to  the 
mercantile  interests  of  the  community,  and  on  that  account  it  has 
received  a  full  consideration  from  the  court 

The  grounds  of  protest  are, "  That  the  action  is  brought  to  recover 
the  amount  of  damage  sustained  by  The  Edward,  by  the  collision  at 
the  time  that  the  pilot  was  on  board  and  had  charge  of  The  Giro- 
lamo :  that  referring  to  the  acts  6  Geo.  IV.  c.  125,  and  1  &  2  Greo. 
IV.  c.  75,  s.  32,  The  Ghrolamo  is  not  liable." 

This  is  answered  on  the  part  of  The  Edward :  "  That  The  Giro- 
lamo is  a  foreign  vessel,  her  owner  being  an  Austrian  subject ;  that 
under  1  &  2  Geo.  IV.  c.  75,  the  owner  is  answerable  in  this  court ; 
that  foreign  ships  are  not  compellable  to  take  a  pilot ;  that  the  penal- 
ties of  6  Geo.  IV.  c.  125,  cannot  be  enforced  against  foreign  owners 
and  masters ;  that  at  the  time  of  the  collision  The  Girolamo  was 
going  down  the  river  at  a  rapid  rate,  towed  by  a  steamer,  and  ran  on 
board  The  Edward,  lying  at  her  moorings  in  the  berth  appointed  for 
convict  ships ;  that  the  morning  was  very  foggy,  and  that  The  Giro- 
lamo ought  not  to  have  been  got  under  weigh." 
[  •  173  ]      •  The  reply  for  The  Girolamo  exhibits  the  receipt  for  the 
pilotage,  which  the  master  was  obliged  to  pay  before  he  could 
be  cleared  out  at  the  custom-house  —  and  states  "  that  she  was  not 
going  at  a  rapid  rate ;  that  the  steamer  was  engaged  by  the  pilot, 


respects  the  pilots  appointed  under  the  authority  of  the  said  court ;  and  provided,  also, 
that  nothing  ifi  this  act  contained  shall  extend  or  be  construed  to  extend  to  affect  or, 
impair  the  jurisdiction  of  the  High  Court  of  Admiralty." 
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and  was  of  only  20-hor8e  power ;  that  when  she  left  the  docks  the 
weather  was  clear ;  that  the  fog  did  not  come  on  until  below  Black- 
wall  ;  that,  from  the  state  of  the  tide  and  her  draft  of  water,  it  was 
impossible  to  bring  her  up."  And  again,  it  is  replied,  on  behalf  of 
The  Edward,  ^'  that  it  is  customary  in  foggy  weather  to  bring  up ; 
that  this  was  not  impossible  either  at  Bugsby  Hole,  or  off  the  Arsenal 
at  Woolwich,  which  is  from  a  quarter  to  half  a  mile  above  the  place 
where  the  collision  occurred." 

This  protest  does  not  deny  the  jurisdiction  of  the  court,  nor  the 
regularity  of  the  proceedings :  the  statement,  if  any  thing,  is  matter 
of  defence ;  and  to  preserve  the  regularity  of  the  proceedings,  the 
protest  must  therefore  be  overruled :  but  as  it  may  be  convenient 
to  the  parties  to  arrive  at  the  opinion  of  the  court  upon  the  whole 
case,  and  as  the  property  in  contest  is  of  small  amount,  it  seems 
desirable  to  enter  on  the  consideration  of  the  several  points  which 
the  case  presents. 

The  &cts  do  not  raise  any  doubtful  question  respecting  the  usage 
of  the  sea,  skill,  or  seamanship,  or  as  to  which  of  the  two  vessels  (if 
either)  was  deficient  in  caution,  for  one  was  lying  motionless  at  her 
moorings,  and  the  other  was  in  motion  and  governable.     Without 
question,  the  vessel  in  motion  is  bound,  if  possible,  to  steer  clear  of 
and  avoid  the  vessel  at  her  moorings,  and  nothing  can  in 
SQch  a  case  excuse  her  from  making  *  compensation  but  un-  [  *  174  ] 
avoidable  accident ;  nothing  but  that  vis  major  which  no 
human  skill  or  precaution  could  have  guarded  against  or  prevented. 
What,  then,  are  the  facts  admitted  by  t)ie  defendant  ?     Here  is  a 
vessel  in  a  thick  fog,  dropping  down  the  river  at  the  rate  of  from 
three  to  four  miles  an  hour,  which  runs  against  another  lying  at  her 
moorings  in  her  proper  berth.     The  fog  was  so  thick,  that  though,  as 
asserted.  The  Girolamo  immediately  dropped  anchor,  she  did  not 
perceive  the  other  vessel  until  too  near  to  avoid  her,  and  whether  the 
steam-tog  had  slacked  the  towline  or  not,  she  was  going  so  fast  as 
^  not  to  see  and  avoid  an  object  so  large  as  another  vessel  of  400  tons 
burden ;  —  could  no  precaution  have  prevented  this  ?     It  seems  to  be 
admitted  that  if  the  fog  had  come  on  before  The  Girolamo  left  the 
docks,  she  ought  not  to  have  commenced  going  down  the  river ;  but 
it  came  on  soon  after  passing  Blackwall — that  is,  some  miles  above 
the  {dace  of  collision ;  —  it  was  then  her  duty,  when  the  fog  came  on, 
to  have  Inrought  up ;  and  there  were  places  where,  notwitstanding 
her  draught  of  water,  she  might  have  brought  up ;  this  is  satisfacto- 
rily proved*     Having  a  steamer,  they  had  complete  command  of  the 
vessel,  for  immediately  after  the  collision  she  is  carried  back  to  Black- 
^wall,  and  arrives  there  at  noon.     The  steamer  had  ceased  to  tow  her, 
10* 
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and  she  was  without  even  a  boat  ahead  on  the  look-out  in  order  to 
guard  against  collision,  without  the  tow-line  taught  enough  to  give 
her  a  different  direction ;  drifting  down  at  the  rate  of  three  or  four 
miles  an  hour  in  a  thick  fog,  without  motion  enough  through  the 
water  to  obey  her  helm.     The  master  expressly  says,  "  that 
[  •  175  ]  he  did  *  not  in  the  least  interfere ; "  there  is  no  doubt,  there- 
fore, that  under  such  circumstances,  a  vessel  would  be  primd 
facie  liable  for  any  damage  done  by  her. 

But  it  is  set  up  by  way  of  defence,  that  neither  the  vessel,  owners, 
nor  master,  but  only  the  pilot,  is  answerable  under  the  6  Geo.  IV. 
c.  125.     Several  points  arise  out  of  this  ground  of  defence. 

First,  was  the  damage  done  by  the  sole  default  of  the  pilot,  and 
was  the  master  in  no  degree  culpable  ? 

Secondly,  can  this  defence  be  set  up  in  a  proceeding  in  rem  in  the 
Court  of  Admiralty  ? 

Thirdly,  can  it  be  set  up  by  a  foreign  ship  ? 

In  the  first  place,  it  is  by  no  means  clear  that  a  foreign  ship  is  com- 
pellable to  take  a  pilot,  for  there  are  no  means  of  compelling  a  foreign 
vessel  outward  bound,  and  having  actually  commenced  her  voyage, 
to  do  so.  A  foreign  vessel  may  indeed  be  compelled  to  pay  the 
pilotage,  whether  she  has  a  pilot  on  board  or  not,  by  the  second  sec- 
tion; and  that  clause  and  some  others  strongly  infer  that  a  pilot 
ought  to  be  taken  on  board,  not  only  for  the  purpose  of  protecting 
the  foreign  vessel  herself,  but  others  which  may  be  in  her  way  —  Bri- 
tish vessels  and  British  property  within  our  own  harbors ;  but  if  the 
master  should  neglect  to  talie  a  pilot,  there  are  no  means  of  enforcing 
the  penalties  against  him.  If,  then,  the  taking  a  pilot  on  board  be 
considered  as  the  voluntary  act  of  the  foreign  master,  the  pilot  is  in 
such  case  the  servant  of  the  foreign  master  and  owner,  and  they  must 
seek  their  indemnity  from  him ;  but  it  may  not  be  necessary  for  the 

court  now  to  decide  this  point. 
[  •  176  ]  •  But  again,  did  the  accident  arise  firom  the  "  neglect,  de- 
fault, incompetency,  or  incapacity"  of  the  pilot?  or  was 
the  master  in  pari  delicto  ?  It  occurred  from  the  vessel  going  on  in 
the  fog,  not  from  any  act  of  bad  steerage,  want  of  knowledge  of 
shoals,  or  any  incapacity  as  pilot,  but  from  proceeding  at  all.  It 
seems  to  be  nearly  admitted  that,  if  the  vessel  had  set  off  in  this  fog, 
blame  would  have  been  imputable  to  the  master ;  if  so,  was  be  not 
blamable  in  going  on  in  the  fog  ?  Had  he  not  a  right  to  resume  his 
authority  ?  Did  he  not  owe  it  to  his  owners,  and  to  other  persons 
whose  property  might  be  damaged  by  a  collision,  to  insist  on  bring- 
ing the  vessel  up  ?  If  he  was  in  as  much  haste  to  get  out  of  port 
as  the  pilot  was  to  finish  his  job,  are  they  not  in  pari  delicto  ?    Was  ^ 
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not  the  master  in  duty  bound,  at  least,  to  remonstrate  with  the  pilot, 
and  to  represent  the  danger  of  proceeding  ?  Yet  he  says  in  his  affi- 
davit, "  he  did  not  in  the  least  interfere."  In  this  aspect  the  case  is, 
as  far  as  I  am  aware,  new,  and  one  of  too  much  difficulty  to  arrive 
at  any  hasty  decision  upon,  unless  there  be  no  other  points  upon 
which  the  case  may  be  disposed  of. 

The  Pilot  Act  provides  that  owners  or  masters  of  vessels  conducted 
by  pilots  shall  not  be  responsible  for  any  damage  done  by  reason  of 
the  **  neglect,  default,  incompetency,  or  incapacity "  of  such  pilot ; 
but  must  not  this  be  strictly  confined  to  the  act  of  piloting  ?  Is  the 
master  or  are  the  owners  relieved  from  all  sorts  of  responsibility,  how- 
ever gross  and  manifest  the  misconduct  of  the  pilot  may  be,  whilst 
the  master  remains  a  passive  looker-on,  without  taking  any  step  to 
guard  against  damage  ?  Supposing,  however,  this  to  be  the 
rale  •  established  by  the  statutes,  so  far  as  respects  the  mu-  [  *  177  ] 
nicipal  law,  and  which  is  to  be  applied  in  the  municipal 
courts,  in  any  personal  action  against  the  master  or  owners,  is  that 
the  rule  to  be  applied  in  this  court,  where  the  proceeding  is  not 
against  the  master  and  owners,  but  in  rem,  against  the  ship,  and 
where  the  law  maritime,  according  to  the  law  of  nations  is  to  be 
administered?  It  cannot  be  doubted  that  before  these  statutes 
passed,  exonerating  masters  and  owners  when  a  licensed  pilot  is  in 
charge  of  the  vessel,  that  remedy  existed  in  this  court,  and  the  legis- 
lature has  not  in  express  terms  taken  it  away.  It  is  a  question  turn- 
ing upon  the  construction  of  an  act  of  parliament ;  whether,  when 
the  municipal  law  says  nothing  of  a  proceeding  in  rem,  and  expressly 
reserves  the  jurisdiction  of  the  Court  of  Admiralty,  the  remedy 
which  existed  in  that  court  by  the  old  law  is  taken  away  ?'  It  may, 
therefore,  be  necessary  to  trace  briefly  the  several  statutes  that  have 
passed  on  this  subject,  as  well  as  the  decisions  on  their  construction. 

It  is  hardly  necessary  to  notice  the  26  Geo.  III.  c.  86,  which  is  enti- 
tled «An  Act  to  amend  and  explain  "  the  7  Geo.  11.  c.  16,  relating  to 
the  liability  of  owners ;  that  act  confined  their  responsibility  to  the 
value  of  the  ship  and  freight,  but  it  seems  to  apply  only  to  damage 
happening  to  goods  laden  on  board.     The  next  act  to  be  referred  to 
is  the  52  Geo.  III.  c.  39, ''  for  the  more  effectual  regulation  of  pilots  and 
the  pilotage  of  vessels  on  the  coast  of  England ; "  this  repealed  the 
48  Geo.  III.  c.  104,  passed  <<for  the  better  regulation  of  pilots  and  of 
the  pilotage  of  ships  and  vessels  navigating  the  British 
•seas,"  so  far  as  the  same  related  to  pilots.     It  also  (s.  27)  [  *  178  ] 
exonerates  owners  from  responsibility  for  "  any  damage " 
done  beyond  the  value  of  ship  and  freight,  thereby  going  beyond  the 
26  Geo.  IIL  c.  86,  which  confined  it  to  goods  on  board ;  but  the  30th 
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section  expressly  enacts,  <'  that  no  owner  or  master  of  any  ship  or  vessel 
shall  be  answerable  for  any  loss  or  damage  from,  or  by  reason  or 
means  of  any  neglect,  default,  incompetency,  or  incapacity  of  any 
pilot  taken  on  board  of  any  sach  ship  or  vessel,  under  or  in  pursu- 
ance of  any  of  the  provisions  of  this  act."  There  is  a  distinction, 
but  not  a  very  material  one,  between  these  words  and  those  of  the 
6  Geo.  III.  c  125 ;  the  one  says,  "  any  pilot  taken  on  board ; "  the 
other,  '<  any  licensed  pilot  acting  in  the  dharge  of  any  such  ship  or 
vessel."  Section  31  of  52  Geo.  III.  enacts,  *'  that  nothing  in  this  act 
contained  shall  be  construed  to  extend  to  deprive  any  persons  of  any 
remedy,  by  civil  action  against  pilots  or  other  persons,  which  they 
might  have  had  if  this  act  had  not  passed ; "  and  by  the  73d  section 
it  is  "  not  to  affect  or  impair  the  jurisdiction  of  the  High  Court  of 
Admiralty."  The  court  is  not  aware  of  any  earlier  act  than  this  act 
of  the  52  Geo.  III.  exonerating  owners  or  masters  because  a  pilot  was 
on  board  the  vessel ;  such  a  provision  was  first  introduced  into  this 
"  Pilot  Act,"  as  it  is  commonly  called.  In  the  following  year,  the  53 
Geo.  III.  c.  159,  '^An  Act  to  limit  the  responsibility  of  ship-owners  in 
certain  cases,"  passed ;  it  recites  the  26  Geo.  III.  c.  86,  and  enacts  that 
"  owners  shall  not  be  liable  to  answer  for  or  make  good  any  loss  or 
damage  happening  without  their  fault  or  privity,  to  any 
[  •  179  ]  goods  on  board,  or  which  *  may  happen  to  any  other  ship 
or  vessel,  or  to  any  goods  on  board  of  any  other  ship  or  ves- 
sel,  further  than  the  value  of  their  own  ship  and  freight."  The  55 
Geo.  III.  c.  87,  is  not  material ;  but  before  I  proceed  to  consider  the 
act  now  in  force,  (6  Geo.  IV.)  I  may  just  mention  the  1  &  2  Geo.  IV. 
c.  75,  s.  32,  which  is  referred  to  in  the  act  on  petition,  but  which  does 
not  apply  as  a  matter  of  defence ;  it  merely  affords  means  of  obtain- 
ing bail  from  a  foreign  vessel  doing  damage  in  any  harbor,  river,  or 
creek,  places  which  in  some  respects  are  out  of  the  jurisdiction  of  the 
Court  of  Admiralty.  In  these  cases,  it  being  vain  to  bring  any  action 
agetinst  a  foreign  master  or  owners,  (who  might  be  out  of  the  juris- 
diction,) the  legislature  gave  the  municipal  courts  something  of  a  pro- 
ceeding in  rcMy  so  far,  at  least,  as  to  detain  the  ship  in  order  to  get 
bail ;  but  they  have  no  power  of  proceeding  to  sale,  or  of  applying 
the  proceeds  in  discharge  of  the  damage ;  and  lest  any  doubt  should 
arise  as  to  the  admiralty  jurisdiction  in  "  any  harbor,  river,  or  creek," 
as  being  infra  corpus  comitaius^  included  the  judge  of  the  admiralty 
in  this  power  of  arrest.  In  the  present  case,  however,  there  can  be 
no  doubt  of  the  admiralty  jurisdiction  over  a  foreign  vessel  which 
has  begun  her  voyage,  and  was  within  the  flux  and  reflux  of  the  sea 
at  the  time  of  the  collision,  without  the  aid  of  this  act 

I  now,  therefore,  proceed  to  consider  the  6  Geo.  IV.  c.  125,  under 
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which  the  defence  is  sought  to  be  maintained,  and  upon  the  true  con- 
struction of  which  this  case  depends.  The  material  sections  are  sec- 
tions 53, 54, 55, 56, 57,  and  87.  The  53d  section  enacts,  that 
"  no  owner  or  master  of  any  *  ship  or  vessel  shall  be  answer-  [  *  180  ] 
able  for  any  loss  or  damage  which  shall  happen  to  any  per- 
son OT  persons  whatsoever,  from  or  by  reason  or  means  of  no  licensed 
pilot  being  on  board,"  unless  this  arise  from  the  refusal  or  neglect  of 
the  roaster.  If  no  licensed  pilot  can  be  obtained,  ihe  master  and  the 
crew  must  necessarily  navigate  the  vessel ;  and  if,  by  any  want  of 
skill,  they  shall  occasion  damage  to  another  vessel,  is  it  meant  to  be 
contended  that  the  act  has  wholly  exonerated  the  master  ?  It  would 
be  a  strange  construction  of  the  act  to  hold  that,  if  no  pilot  be  on 
board,  and  this  owing  to  no  fault  on  the  part  of  the  master,  and  the 
vessel  then  does  any  damage,  neither  master,  nor  owner,  nor  vessel 
are  to  be  held  answerable  for  that  damage,  though  arising  from  the 
negligence  or  want  of  skill  of  those  on  board ;  yet  such  would  be  the 
effect  of  these  words,  taken  in  the  strictest  sense.  All  these  clauses, 
however,  must  be  taken  together ;  they  are  only  repetitions  of  former 
statutes,  and  they  lead  to  another  interpretation ;  the  54th  and  55th 
sections,  for  instance,  enact  that  owners  shall  under  no  circumstances 
be  liable  beyond  the  value  of  the  ship  and  freight,  and  that  neither 
owner  nor  master  shall  be  liable  if  a  licensed  pilot  be  on  board  and 
in  charge ;  but  this  only  exempts  them  from  personal  responsibility ; 
these  are  municipal  laws  for  the  regulation  of  the  municipal  courts 
in  their  personal  actions  against  owners  or  masters,  but  they  do  not 
apply  to  the  Court  of  Admiralty. 

The  next  clause,  indeed,  enacts  that  nothing  in  the  act  is  to  deprive 
persona  <<  of  any  remedy  or  remedies  upon  any  contract  of  insurance, 
or  of  any  other  remedy  whatsoever,  which  they  might  have 
*  had  if  this  act  had  not  been  passed,  by  reason  or  on  ac-  [  *  181  ] 
count  of  the  neglect,  default,  incompetency,  or  incapacity  of 
any  pilot  duly  acting  in  charge  of  any  ship ; "  and  then  comes  s.  87, 
expressly  saving  the  jurisdiction  of  the  Court  of  Admiralty.  If,  then, 
all  the  former  remedies  are  to  remain,  and  if  the  jurisdiction  of  the 
Court  of  Admiralty  is  to  be  unimpaired,  the  remedy  against  the  ship 
still  exists,  and  masters  and  owners  are  only  exonerated  from  personal 
responsibility.  Unquestionably  the  legislature  might  regulate  the 
jurisdiction  of  the  Court  of  Admiralty ;  but,  if  this  had  been  intended, 
it  would  have  been  done  by  express  words;  this  is  not  done ;  on  the 
contrary,  here  is  an  express  reservation  of  ^<  any  other  remedy  what- 
soever," and  a  further  express  reservation  of  the  jurisdiction  of  the 
Court  of  Admiralty.  Before  any  of  these  acts  passed,  there  can  be 
no  doubt  that  a  pilot  being  on  board  would  not  have  exempted  the 
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owner  from  responsibility ;  what  then  is  meant  by  "  any  other  remedy 
or  remedies  whatsoever  ? "  Can  it  mean  only  the  remedy  against 
the  pilot  to  the  amount  of  his  bond,  namely,  lOOZ.,  in  case  of  a  vessel 
and  cargo  doing  or  sustaining  damage  to  the  amount  of  10,000/. 
through  his  default?  The  remedy  reserved,  and  the  jurisdiction 
reserved,  appear  to  me  to  mean,  by  the  most  just  and  fair  construe^ 
tion,  the  remedy  in  rem,  in  this  court,  according  to  the  existing  rule 
of  the  maritime  law  of  nations. 
It  may,  however,  be  proper  to  see  what  constructions  have  already 
been  put  on  these  acts.  We  have  already  noticed  that  the 
[  *  182  ]  52  Geo.  III.  c.  *  39,  has  the  same  clause,  exonerating  the 
master  and  owners  when  the  vessel  is  in  charge  of  a  licensed 
pilot ;  and  reserving  all  other  remedies  and  the  jurisdiction  of  this 
court  as  the  6  Geo.  IV.  The  former  act  received  the  royal  assent  oa 
the  20th  April,  1812,  and  in  the  following  year  the  53  Geo.  IIL 
passed,  which  exonerated  owners  in  all  cases  from  responsibility 
for  any  damage  beyond  the  value  of  the  ship  and  freight  The 
case  of  The  Neptune  the  Second  ^  was  decided  in  November,  1814 ; 
the  collision  having  been  in  January,  1814 — somewhat  less  than 
two  years  after  the  passing  of  the  52  Geo.  IIL  It  cannot,  there- 
fore, be  supposed  that  this  act  could  have  escaped  the  recollec- 
tion of  the  learned  judge  who  decided  the  case,  and  who  was  him- 
self a  member  of  the  legislature,  and  what  was  his  decision  ?  "  It 
is  acknowledged,"  he  says,  <<  that  the  damage  was  done  by  the  ship 
proceeded  against ;  but  it  has  been  set  up,  in  the  way  of  excuse,  that 
she  was,  at  the  time,  under  the  care  of  a  regular  pilot,  and  was  acting 
in  obedience  to  his  directions ;  and  it  has  been  contended  in  the  argu- 
ment, that  the  pilot  alone  is  liable  for  the  damage  that  may  have 
been  sustained  in  consequence  of  the  mismanagement  of  the  vessel. 
If  the  opinion  could  be  maintained  that  the  mere  fact  of  having  a 
pilot  on  board,  and  acting  in  obedience  to  his  directions,  would  dis- 
charge the  owners  from  responsibility,  I  am  of  opinion  that  they 
would  stand  excused  in  the  present  case,  for  I  think  it  is  sufficiently 
established  in  proof  that  the  master  acted  throughout  in 
[  •  183  ]  conformity  to  the  directions  of  the  pilot ;  but  *  this,  I  con- 
ceive, is  not  the  true  rule  of  law.  The  parties  who  suffer 
are  entitled  to  have  their  remedy  against  the  vessel  that  occasioned 
the  damage,  and  are  not  under  the  necessity  of  looking  to  the  pilot, 
from  whom  redress  is  not  always  to  be  had,  for  compensation.  The 
owners  are  responsible  to  the  injured  party  for  the  acts  of  the  pilot, 
and  they  must  be  left  to  recover  the  amount,  as  well  as  they  can. 


1  1  Dods.  467. 
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against  hitn.  It  cannot  be  maintained  that  the  circumstances  of 
having  a  pilot  on  board,  and  acting  in  conformity  to  his  directions, 
can  operate  as  a  discharge  of  the  responsibility  of  the  owners." 

This,  then,  is  the  decision  of  Lord  Stowell  on  the  construction  of 
this  act,  about  two  years  after  it  had  passed,  that  the  owners  are  not 
exonerated,  but  that  there  is  a  remedy  in  this  court  against  the  ship. 

This  case  seems  a  direct  decision  upon  the  construction  of  the  act ; 
for  although  it  is  not  specifically  mentioned,  I  cannot  suppose  that 
it  escaped  the  notice,  not  only  of  the  judge,  but  of  the  counsel,  of  the 
proctors,  of  the' parties,  possibly  of  the  insurers,  and  of  the  pilot  who 
made  an  affidavit  in  the  cause.  It  is,  however,  possible,  that  The 
Neptune  the  Second,  being  a  foreign  ship,  this  municipal  act  might 
not  have  been  considered  by  that  great  judge  as  applying  to  the  case. 
This  is  a  point  to  be  presently  considered,  the  vessel  now  in  question 
being  also  a  foreign  ship.  There  are  two  cases  which  were  decided, 
the  one  in  1815,  the  other  in  1816,  at  common  law,  under  the  Liver- 
pool Pilot  Act,^  bat  which  do  not  seem  to  bear  materially 
upon  the  present  •  question,  Carruthers  v,  Sidebottom,^  and  [  *  184  ] 
the  Attorney-General  v.  Case.^  In  the  first  case,  the  as- 
sured recovered  against  the  underwriters,  though  the  damage  was  the 
result  of  the  conduct  of  a  local  pilot ;  in  the  second,  the  British  own- 
ers were  held  not  to  be  protected  either  by  the  Liverpool  Act  or  by 
the  52  Geo.  III.;  but  the  cases  are  said,  in  Abbott  on  Shipping, 
p.  160,  not  to  be  easily  reconcilable  with  each  other.  There  are,  how- 
ever, two  other  cases,  which  it  is  contended  are  in  point,  Bennet  v. 
Moita,*  and  Ritchie  v.  Bowsfield.^  In  both  these  cases,  which  were 
personal  actions  against  masters,  brought  in  the  municipal  courts,  it 
was  held  that  a  pilot  being  on  board  and  in  charge  was  a  good  de- 
fence, and  exonerated  the  defendants.  The  statute  is  distinct  and 
express  on  the  subject,  nor  could  the  judges  have  decided  otherwise 
under  it.  But  these  decisions  are  not  inconsistent  with  that  of  Lord 
StoweD^s  in  The  Neptune  the  Second.  The  judges  did  not  decide 
that  there  existed  no  remedy  against  the  'ship  in  another  court  In 
Bennet  v.  Moita  the  defendant  was  a  foreigner,  but  no  point  was 
raised  upon  that  ground,  and  by  these  cases  nothing  is  decided  but 
that  the  personal  liability  of  masters  and  owners,  in  actions  at  com- 
mon law,  is  limited  by  those  acts. 

There  is,  however,  another  ingredient  of  some  importance  in  this 


^37  Geo.  nL  c.  78 ;  not  in  the  collection  of  statutes. 

S  4  M.  and  S.  77.  3  S  Price,  808. 

4  7  Taunt  268.  5  ibid.  809. 
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case ;  this  defence  is  set  up  by  a  foreign  owner,  in  behalf  of  a  foreign 

ship,  in  a  court  governed  by  the  principles  of  international 
[  •  186  ]  law ;  and  a  question  arises  whether  a  foreigner  *  can,  in  a 

suit  in  this  court,  set  up  as  a  defence  a  municipal  law  made 
to  regulate  municipal  courts  only,  and  contrary  to  those  general  rules 
of  law  which  prevail  amongst  commercial  nations.  Reciprocity,  or 
mutuality,  has  always  been  considered  as  one  of  the  leading  princi- 
ples of  justice  in  questions  arising  between  nation  and  nation.  For 
example,  by  our  municipal  law  this  country  established  the  pqnciple 
of  restitution  upon  payment  of  salvage  in  cases  of  the  recapture  of 
British  property  from  the  enemy,  notwithstanding  pemoctatio  in/rd 
prtBsidia^  or  any  of  those  old  general  rules  by  which  the  property  of 
the  former  owners  was  held  to  be  extinguished ;  but  the  application 
of  this  rule  to  the  property  even  of  our  allies  in  the  late  war  was  held 
to  depend  entirely  upon  its  reciprocity.  Thus  in  the  case  of  The  St. 
Jago,  (cited  in  The  Santa  Cruz.  1  Rob.  63,)  the  property  was  con- 
demned as  prize  to  the  recaptors,  on  the  ground  of  its  not  being 
shown  that  restitution  of  the  property  of  an  ally,  upon  payment  of 
salvage,  was  the  rule  of  Spanish  law ;  and  in  the  case  of  The  Santa 
Cruz  itself,  the  same  principle  was  applied  with  respect  to  Portugal ; 
but  upon  that  country  afterwards  engaging  prospectively  to  restore, 
upon  payment  of  salvage,  British  property  recaptured  by  Portuguese 
subjects,  the  rule  was  made  mutual.  But  does  this  principle  of  reci- 
procity apply  to  cases  of  collision  ? 

The  true  principles  of  international  law  have  been  laid  down  by 
some  of  our  best  text  writers,  as  in  1  Bla.  Com.  c.  7,  p.  273,  (also 
4  Bla.  Com.  c.  5,  p.  67,)  where  it  is  expressly  laid  down,  that,  "  affairs 

of  commerce  are  regulated  by  a  law  of  their  own,  called  the 
[  *  186  ]  law  merchant,  or  lex  *  mercatoria^  which  all  nations  agree  in 

and  take  notice  of."  Before  the  enactment  of  the  municipal 
law  by  52  Geo.  III.,  and  6  Geo.  IV.,  the  general  rule  of  international 
law,  by  which  this  court  was  governed  in  cases  of  collision,  was  that 
a  vessel  doing  damage  to  another  was  liable  to  make  full  compensa- 
tion. This  rule  was  recognized  by  Lord  Stowell  in  the  case  of  The 
Nostra  Signora  de  los  Dolores,^  where  he  decided  that  foreigners, 
when  suing  British  subjects,  were  not  bound  by  the  municipal  law, 
and  said,  ^^  I  do  not  recognize  the  applicability  of  those  cases  which 
have  been  determined  between  British  subjects  to  such  a  case  as  this, 
—  which  is  founded  on  the  law  of  nations — is  brought  on  the  com- 
plaint of  a  person  not  subject  to  our  laws,  and  is  to  be  tried  in  a 
court  whose  duty  it  is  to  administer  the  law  of  nations." 


1  1  Dods.  290. 
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Again,  in  the  case  of  The  Carl  Johan,  I  conceive  that  this  princi- 
ple was  directly  applied,  and  the  construction  of  the  52  Geo.  III.  fully 
considered  by  the  same  great  authority.  There  has  been  as  yet  no 
full  printed  report  of  this  case  although  it  is  referred  to  in  The  Dun- 
dee;^ but  I  am  in  possession  of  a  very  full  MS.  report  of  it  from  the 
notes  of  Dr.  Arnold,  and  I  have  no  doubt  of  its  correctness.  The 
facts  were  these  :  The  Carl  Johan,  a  Swedish  vessel,  ran  down  the 
British  ship,  James,  (which  was  totally  lost,)  off  the  coast  of  Norfolk. 
The  Carl  Johan  was  arrested  and  bail  given  in  1,500/.  The  case  was 
heard  in  November,  1819,  when  Trinity  Masters  attended,  and  it  was 
decided  that  The  Carl  Johan  was  the  cause  of  the  collision ; 
she  was  condemned  *  in  the  damage,  and  the  amount  refer-  [  *  187  ] 
red  to  the  registrar  and  merchants.  From  this  sentence  an 
appeal  was  entered,  but  afterwards  abandoned,  and  the  cause  was 
remitted; — the  registrar  then  reported  the  amount  of  the  damage  to 
be  upwards  of  1,000/.  The  proctor  for  The  Carl  Johan,  by  petition, 
objected  to  the  registrar's  report,  on  the  ground  that  the  amount  of 
the  damage,  as  reported,  exceeded  the  value  of  the  ship  and  freight, 
whereas  by  the  53  Geo.  IIL  c.  159,  s.  1,  (as  in  the  6  Geo.  IV.,)  the 
owner  was  only  responsible  to  that  extent,  and  upon  this  question 
Lord  Stowell  gave  judgment  in  November,  1821.  He  held  "  that  the 
new  rule  introduced  by  the  52  Geo.  IIL  was  one  of  domestic  policy, 
and  that  with  reference  to  foreign  vessels,  it  only  applied  in  cases 
where  the  advantages  and  disadvantages  of  such  a  rule  were  common 
to  them  and  to  British  vessels ;  that  if  all  states  adopted  the  same 
role,  there  would  be  no  diiBculty,  but  that  no  such  general  mutuality 
was  alleged ;  that  if  the  law  of  Sweden  adopted  such  a  rule,  it  would 
apply  to  both  countries,  but  that  Sweden  could  not  claim  the  protec- 
tion of  that  statute  without  affording  a  similar  protection  to  British 
subjects  in  similar  cases ; "  and  he  therefore  dismissed  the  petition  on 
behalf  of  The  Carl  Johan,  and  finally  condemned  her  owners  to  make 
good  the  damage  to  the  amount  reported  by  the  registrar  and  mer- 
chants. This  judgment  appears  to  be  a  direct  authority  that  these 
acts,  however  binding  in  the  municipal  courts,  nay,  possibly  even  in 
this  courts  as  between  subject  and  subject,  yet  cannot  be  set  up  by  a 
foreign  ship  in  this  jurisdiction. 

If,  indeed,  it  had  appeared  that  a  British  vessel  *  sailing  [  *  188  ] 
out  of  Trieste  with  a  pilot  on  board,  and  doing  damage  to 
an  Austrian  vessel,  would  not  be  liable  to  make  good  the  loss  because 
such  British  ship  had  a  pilot  on  board,  it  might  have  varied  the  case, 


1  1  Hagg.  A.  B.  113. 
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more  especially  if  there  were  any  treaty  or  convention,  or  any  prac- 
tice inferring  that  such  rule  should  be  mutually  observed ;  but  there 
is  no  such  suggestion  ;  and  therefore  the  general  rule  of  law  "  that 
owners  are  responsible,"  must  be  considered  as  the  existing  principle 
in  this  case. 

Again,  in  the  case  of  The  Dundee,^  although  this  particular  ques- 
tion was  not  decided,  yet  the  case  of  The  Carl  Johan  was  referred  to 
in  the  argument,  and  the  general  principle  that  owners  are  responsible 
seems  to  have  been  recognized  on  both  sides.  There  is,  however,  a 
more  recent  case  to  which  the  court  is  bound  to  refer ;  that  of  The  Chris- 
tiana, Larsen.2  The  marginal  note  is,  "  Under  stat.  1  &  2  Geo.  IV- 
c.  75,  the  Court  of  Admiralty  is  authorized  not  only  to  arrest  a  foreign 
ship,  but  to  proceed  to  judgment  in  a  case  of  coUison ;  but  a  duly 
qualified  pilot  being  intrusted  with  the  navigation  of  the  vessel,  the 
owner  is  exonerated  under  6  Geo.  IV.  c  125,  sec.  55,  which  applies 
equally  to  foreign  as  to  British  ships."  That  may  be  considered  as 
the  general  effect  of  the  decision ;  but  the  question,  with  respect  to 
foreign  ships,  does  not  seem  to  have  been  either  very  fully  stated  or 
much  considered ;  for  the  learned  judge*  said,  "I  should  not  have 

been  surprised  to  have  found  a  distinction  as  to  foreign  ships 
[  •  189  ]  existing  on  general  principles,  though  I  do  *  not  know  of  any 

formal  authority  to  that  effect"  I  cannot  help  thinking  that 
the  learned  judge  was  hardly  aware  of  the  extent  of  the  case  of  The  Carl 
Johan ;  and  The  Neptune  the  Second  may  not,  in  the  argument  in  The 
Christiana,  have  been  adverted  to.  The  learned  judge  further  observed, 
that  ^'the  Court  of  Admiralty  had  always  treated  this  statute  as  obli- 
gatory on  foreign  ships  as  well  as  on  our  own ; "  but  he  did  not  refer 
to  any  cases  to  this  effect.  The  case  of  The  Christiana  does  not, 
therefore,  seem  to  me  sufficient  to  countervail  the  other  authorities  to 
which  I  have  referred. 

Foreign  vessels  and  foreign  persons  are  indeed  liable  to  the  muni- 
cipal laws  for  acts  done  within  the  local  jurisdiction  of  municipal 
courts ;  they  may  be  liable  to  pilot  and  custom-house  dues ;  may  not 
be  allowed  to  clear  out  without  paying  such  dues ;  but  it  does  not 
follow,  that  having  commenced  a  voyage,  and  doing  damage,  they 
are  entitled  to  make  the  same  defence  that  British  subjects  might 
make  inter  se.  If  the  owners  of  The  Edward  had  merely  got  a  judge's 
order  to  detain  the  ship  until  bail  was  given,  and  brought  an  action 
at  law  against  the  foreign  master,  the  statute  would  probably  have 


1  1  Hagg.  A.  R.  109 ;  2  ibid.  137.  ^  2  Hagg.  A  B.  183. 

'  Sir  Christopher  Robinson. 
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been  a  good  defence  to  such  a  proceeding,  but  it  is  a  defence  which 
cannot  be  set  up  in  a  court  proceeding  in  rern^  and  governed  by  the 
roles  of  international  law. 

Upon  the  whole,  I  feel  bound  by  the  general  principles  of  law,  and 
the  authority  of  Lord  Stowell,  to  hold  that  this  foreign  ship  is  liable 
to  make  good  the  damage  which  The  Edward  has  sustained,  and  if 
that  damage  was  occasioned  by  the  fault  of  the  pilot,  the  owners* still 
have  their  remedy  over  against  him.     This  reniedy  against 
the  ship  •  would  have  belonged  here  to  the  party  sustaining  [  *  190  ] 
the  damage  if  these  acts  had  not  passed,  and  such  remedy, 
as  well  as  the  jurisdiction  of  the  court,  is  reserved  by  the  acts  them- 
selves, according  to  their  true  construction ;  I  therefore  overrule  the 
protest,  pronounce  for  the  damage,  and  refer  the  amount  to  the  regis- 
trar and  merchants  for  their  report. 


Gondolier,  Rhodes. 

Jannary  30,  1835. 

Wages.  A  aeaman  who  enters  as  second  mate,  and  at  a  foreign  port  becomes  first  matej 
held  entitled,  while  the  first  mate,  to  a  similar  rate  of  wages  as  his  predecessor,  there  being 
no  new  agreement.    A  triyial  irregularity  will  not  incur  a  forfeiture  of  wages. 

Sir  J.  NicHOLL.  This  is  a  suit  by  J.  Noble  for  wages  on  a  voyage 
from  Liverpool  to  Buenos  Ayres  and  back.  The  vessel  sailed  in 
December,  ltt33 ;  at  Monte  Video  several  of  the  crew  left  and  some 
fresh  hands  were  hired ;  and  among  them,  on  the  23d  April,  1834,  Noble 
was  hired  as  second  mate  at  2L  15s.  per  month ;  he  continued  with 
her  till  her  return  to  this  country  and  his  discharge  on  the  27th  of 
September,  rather  more  than  five  months,  which,  at  the  original  wages 
would  be  13/.  155. ;  but  as  he  admits  having  received  5/.  13^.,  a 
balance  of  8/.  2^.  remains.  On  the  other  hand  a  tender  of  51  12s. 
has  been  made ;  this  he  has  refused ;  and  the  court  pronounces  against 
the  tender,  there  being  no  proof  of  its  sufficiency  even  at  the  original 
wages. 

But  for  the  greater  part  of  the  time,  namely,  from  the  26th  of  May, 
he  claims  wages  as  first  mate,  at  6/.  per  month.     It  appears  that  the 
last  entry  in  the  log,  by  Walton,  the  original  first  mate,  is 
on  the  22d  May ;  Irom  that  day  to  the  8th  June  the  *  entries  [  *  191  ] 
are  in  the  master's  handwriting;  on  the  9th  they  are  in 
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Noble's  handwriting ;  and  on  the  13th  is  this  entry :  "  Walton,  mate, 
deserted  the  ship ; "  and  probably,  from  other  entries  as  to  refusal  to 
work,  and  his  absence  from  the  ship,  he  had  ceased  to  do  duty  much 
earlier,  and  that  this  duty  had  devolved  on  Noble.^  From  the  13th  of 
June,  however,  till  the  ship's  arrival  at  Liverpool,  Noble  kept  the  log, 
and  did  all  the  duty  of  first  mate ;  and  he  is  entitled  to  increased  wages 
for  his  services  in  that  capacity.  He  did  his  duty  properly,  one  single 
instance  excepted,  f  his  occurred  while  the  ship  was  in  harbor,  tak- 
ing and  stowing  away  cargo.  The  master,  it  appears,  was  a  good 
deal  on  shore  at  the  latter  end  of  June,  and  beginning  of  July ;  and 
on  Friday,  the  4th,  he  took  on  shore  the  key  of  the  grog,  but  left  open  hjLs 
own  locker  of  wine ;  and  on  Saturday  morning,  having  no  grog,  Noble 
invited  three  or  four  to  go  into  the  master's  cabin,  and  they  there 
between  them  drank  three  bottles  of  wine ;  Noble  himself  got  rather 
fresh,  but  he  went  to  work  again,  and  when  the  master  came  onboard, 
he  and  the  other  men  were  hard  at  work  in  the  hold.  This  is  the 
only  act  of  irregularity  imputed  to  him ;  it  probably  was  discussed  at 
the  time,  and  having  got  him  a  rowing,  was  forgiven,  and  as  it  seems, 
forgotten ;  he  did  his  duty  as  mate  during  the  rest  of  the  voyage. 
Such  an  irregularity  is  too  trivial  to  incur  a  forfeiture  of  wages.  It 
comes  then  to  the  question,  what  should  be  the  increased  wages  ? 

There  is  no  fresh  contract  proved  on  either  side ;  wages  were 
[  •  192  ]  probably  high  at  Buenos  Ayres,  for  a  first  mate,  but  I  am 

not  satisfied  that  they  were  as  high  as  61. ;  I  will  take  them 
at  4/.  per  month,  (which  was  the  rate  of  payment  to  the  former  chief 
mate,)  and  allow  four  months  at  that  rate. 

I  may  observe,  in  regard  to  this  case,  that  the  master  is  part,  if  not 
principal,  owner ;  and  he  does  not  appear  to  have  acted  with  the 
liberal  and  fair  treatment  to  which  this  valuable  class  of  men  are 
entitled,  and  which  belongs,  I  hope,  generally  to  the  merchants  and 
ship-owners  of  this  country.  His  tender  of  6/.  125.  was  very  insuffi- 
cient, and  has  had  the  effect  of  detaining  this  man,  living  at  a  boarding- 
house,  and  thus  getting  into  debt  I  pronounce  for  132.  8s.  llcL^  as 
due  for  wages,  and  full  costs.^ 


1  See  8. 41,  e^  seq,  of  the  5  &  6  W.  IV.  c.  19.,  (to  amend  the  laws  relating  to  mercbant 
seamen,)  as  to  regulations  upon  the  discharge  of  seamen  abroad. 
9  See  The  Pft>vidence,  1  Hagg.  A.  B.  391. 
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Anglo-Sicilian  Captures. 

Janoary  30,  1835. 

Proceeds  of  capture  by  a  conjoint  British  and  Sicilian  force,  not  disrepntable  as  prize,  with- 
out a  sentence  of  condemnation.  Claim  on  behalf  of  the  Sicilian  force,  exclusively 
rejected. 

During  the  late  war  the  British  troops  were  in  possession  of  Sicily 
and  in  concert  with  the  forces  of  the  king  of  the  Two  Sicilies,  various 
captures  were  made  by  the  Anglo-Sicilian  flotilla,  property  realized, 
and  the  proportion  belonging  to  the  British  forces  distributed  ;  and  in 
pursuance  of  a  decree  of  this  court,  Count  Ludolf  (the  ambassador  of 
his  Majesty  the  king  of  the  two  Sicilies)  had  also  received  a  consi- 
derable sum  of  money  arising  from  such  captures;  the  present  appli- 
cation was  for  payment  to  him  of  833/.  75.,  which  the  Lords  of  the 
Treasury  had  directed  to  be  paid  into  the  registry,  on  its  trans- 
raission  to  this  country  from  *  Corfu,  on  the  representation  [  *  193  ] 
of  Count  Ludolf,  who  claimed  it  on  behalf  the  Sicilian  forces, 
as  proceeds  of  prize  property. 

PhiUimorej  in  support  of  the  motion,  referred  to  an  afl5davit  of 
Lieutenant  Flinn,  (who  had,  between  1811  and  1815,  commanded  a 
division  of  Sicilian  gun-boats,)  and  to  other  documents,  to  show  that 
the  whole  833/.  7^.  belonged  to  the  Sicilians ;  and  also  to  the  47  Geo. 
Ill  a  47;  48  Geo.  III.  c.  100,  and  4  Geo.  IV.  c.  65,  extending  to  two 
previous  acts  to  all  cases  of  capture  that  might  have  been  made  by 
foreign  ships  or  land  forces  in  conjunction  with  his  Majesty's  ships 
or  land  forces. 

Sib  J.  NicHOLL.  This  application  is  to  direct  the  payment  of  the 
whole  of  this  sum  to  the  Scilian  minister,  as  the  entire  property  of 
subjects  of  the  king  of  the  two  Sicilies ;  there  is  no  proof  that  the 
property  has  been  adjudged  to  be  prize;  and  to  overlook  such  an 
irregularity  might  form  a  dangerous  precedent ;  but  if  it  had  been 
adjudged  prize,  this  court  would  not  be  in  a  condition  to  do  more 
than  order  a  proportion  to  be  paid  out  to  the  Sicilian  minister ;  for 
there  is  no  proof  that  the  whole  belongs  to  the  Sicilian  people  ;  there 
is,  it  is  true,  a  list  of  Sicilian  names  given,  but  it  does  not  appear  that 
all  the  officers  and  men  were  in  Sicilian  pay ;  and  it  is  stated  that 
they  were  subsidized  by  the  British  government;  the  flotilla  certainly 
was  commanded  by  a  British  officer.  I  must  reject  the  motion. 
11  • 
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Phillimore.     Will  the  court  proceed  upon  an  order  in  council  ? 

[  •  194  ]     •  Sir  J.  Nicholl.    An  order  in  council  has  been  considered 
necessary  in  other  cases  of  this  kind ;  but  before  I  can  direct 
the  payment  of  this  money  as  prize,  there  must  be  a  sentence  of  coa- 
dem  nation. 

Motion  rejected.^ 


Ocean,  Waboume. 

JannaiySO,  1835. 

Salrage.    Upon  an  appeal  by  salyors,  (the  owner  claiming,)  two  fifths,  after  deducting  cer- 
tain charges,  of  the  valae  of  an  anchor  with  chain-cabloi  baoy  and  bnoy-rope,  decreed. 

In  January,  1834,  an  anchor  and  seventy-two  fathoms  of  chain- 
cable  with  buoy  and  buoy-rope,  of  the  value  of  about  20/.,  were  fallen 
in  with  off  the  coast  of  Norfolk  by  eight  mariners  of  Wells,  who  bad 
gone  out  in  a  boat  in  search  of  anchors ;  they  were  carried  to  Blake- 
ney,  and  there  delivered  into  the  custody  of  the  deputy  vice-admi- 
ral's agent.  The  owner  of  the  property  and  the  salvors  not  agreeing 
upon  the  salvage,  that  question  was,  in  virtue  of  1  and  2  Geo.  IV. 
c.  75,  8.  7,  referred  to  three  magistrates  of  the  district,  and  they 
awarded  iL  lOs,  for  salvage,  and  21.  15s.  for  expenses ;  being  com- 
posed of  21.  2s.  for  fees  payable  to  the  deputy  vice-admiral  or  his 
agent,  under  s.  14,  of  the  Salvage  Act,  for  reporting  the  property,  and 
the  rest  for  warehouse  rent  and  valuation.  From  this  award  the  sal- 
vors appealed ;  and  it  appeared  from  Mr.  Wheatley,  the  deputy  vice- 
admiral  of  Norfolk,  that  it  had  been  usual  on  the  Norfolk  coast,  for 
the  last  six  years,  to  settle  salvage  on  anchors  and  chains  with  or 

without  buoys,  by  giving  two  fifths  of  the  value,  deducting 
[  •  195  ]  the  fees  for  reporting,  valuing,  and  warehouse  *  rent ;  and 

that  the  same  usage  prevailed  in  the  Cinque  Ports.  .  The  ap- 
peal was  stated  to  be  brought  in  order  to  obtain  a  decision  that 
might  serve  as  a  guide  in  similar  cases. 

Addains^  for  the  award. 
King's  Advocate,  contrd. 


1  See  The  Marianna.    /n/ni,  S06. 
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Sir  J.  NicHOLL.  The  1  and  2  Geo.  IV.  c.  75,  s.  3,  after  enacting 
that  the  depaty  vice-admiral,  or  his  agent,  may  seize  goods  not  re- 
ported and  deposited,  enacts,  that  "  every  depaty  vice-admiral  or  his 
agent,  who  shall  make  any  such  seizure  without  any  previous  inform- 
ation being  given  to  such  deputy  vice-admiral  or  his  agent,  shall, 
on  the  same  articles  being  claimed  by,  and  delivered  to  the.  owner 
thereof,  or  his  or  her  agents,  be  entitled  to  receive  such  sum  of  money 
as  shall  be  equal  to  one  third  part  of  the  value  thereof,  after  the 
payment  of  the  duties  and  any  charges  incidental  to  th6  recovery  and 
preservation  of  the  same."  ^  This  clause  of  the  act  of  parliament 
plainly  points  out  what  is  due  to  the  deputy  vice-admiral  or  his  agent 
in  the  case  there  provided  for ;  and  I  think  that  these  salvors  ought 
certainly  to  have  more  than  the  public  officer ;  two  fifths  is  not  here 
too  much  ;  the  old  allotment  in  derelict  was  a  moiety.  I  decree  two 
fifths,  after  deducting  the  incidental  charges;  and,  as  this  appeal  is 
said  to  have  been  brought  as  a  leading  case,  to  govern  the  magis- 
trates of  Wells,  I  shall  leave  each  party  to  pay  his  own  costs. 


•  Lady  Durham,  Stuart  [  •  196  ] 

March  18, 1835. 

A  ahipf  designed  on  a  trading  voyage  from  Liverpool  to  Africa  and  back,  sailed  with  goods 
for  barter,  and  on  her  voyage  home  was,  with  her  cargo,  totally  destroyed ;  the  ship  and 
cargo  were  the  property  of  the  same  owner,  and  were  insured,*  held,  in  an  action  for 
wages  against  the  owner,  that  in  conformity  with  the  general  rale  of  law  —  that  freight  is 
the  mother  of  wages — the  summary  petition  was  inadmissible. 

A  mariner  has  no  lien  for  wages  on  the  cargo,  as  cargo  ;  his  lien  is  npon  the  ship  and  freight. 

Whether  if  any  cargo  were  saved  it  could  be  held  to  represent  the  freight,  quare, 

A  mariner  may  be  enti&led  to  wages  even  if  no  freight  be  earned,  [if  the  voyage  be  per- 
Ibnned.]* 

Wages.  The  summary  petition  alleged,  that  in  July,  1833,  the 
said  ship  being  in  the  port  of  Liverpool,  within  the  jurisdiction,  &c., 
and  designed  on  a  trading  voyage  from  thence  to  the  coast  of  Africa 


'  Section  5th  enacts,  that  if  the  deputy  vice-admiral,  or  his  agent,  seize  by  previous 
information,  he  and  informer  to  divide  two  sixth  parts. 

9  [The  salvor  has  no  benefit  from  the  owners'  insurance,  Percival  v.  Hickey,  18  Johns. 
257 ;  Hurd  v,  Gould,  11  Johns.  279 ;  The  Penelope,  2  Pet  Ad.  R.  276.J 

3  [Pitman  v.  Hooper,  S  Sumner,  286.] 
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and  back  to  Loverpool,  the  master  shipped  and  hired  W.  Jones  to 
serve  as  a  seaman  on  board,  daring  her  then  intended  voyage,  and 
agreed  to  pay  him  wages  for  his  services  at  the  rate  of  21.  5s.  per 
month ;  that  Jones,  on  the  26th  July,  went  on  board  and  entered  into 
the  service  of  the  ship  in  the  capacity  and  at  the  wages  aforesaid, 
and  signed  the  usual  ship's  articles  or  mariner's  contract  for  the  per- 
formance of  the  said  voyage ;  that  a  general  cargo  suitable  to  the 
African  trade  of  barter  having  been  taken  on  board,  the  ship  on  26th 
July  sailed  from  Liverpool  with  the  same,  (the  usual  insurance  hav- 
ing been  first  effected  on  ship  and  cargo,)  and  with  Jones  on  board  ; 
and  safely  arrived  off  the  coast  of  Africa  in  September,  and  there 
commenced  trading  with  the  natives;  that  such  trading  with  the 
natives  up  the  different  rivers  and  on  the  coast  of  Africa  was  still 
continued  up  to  September,  1834,  when  the  master,  being  at  such 
time  in  the  river  Cameroone,  wrote  home  to  the  owner,  (Charles 
Horsfall,  Esq.,)  that  he  had  nearly  bartered  the  whole  of  his  outward 
cargo,  and  was  about  to  proceed  to  the  island  of  Corusco  to  dispose 
in  like  manner  of  the  residue,  with  the  requisite  information  to  enable 
the  said  owner  to  effect  proper  insurances  on  the  homeward  cargo, 
which  insurances,  pursuant  to  the  information  contained  in  the  said 

letter,  duly  received  by  the  said  owner,  were  effected  accord- 
[  •  197  ]  ingly ;  that  the  *  said  ship  shortly  afterwards  sailed  for  the 

said  island,  and  continued  trading  there  until  the  28th  of 
October,  when  the  last  of  her  outward  cargo  being  disposed  of  and 
the  residue  of  her  homeward  cargo  received  on  board,  she  sailed  on 
her  return  voyage,  her  homeward  cargo  consisting  of  ivory,  palm  oil, 
ebony,  barwood,  and  other  articles  'and  stores  ;  that  on  the  22d  No- 
vember, she  anchored  off  the  island  of  Ascension  ;  and  on  the  24tb, 
while  lying  there  at  anchor,  accidentally  took  fire,  and  together  with 
her  cargo  was  totally  destroyed ;  that  Jones  worked  his  passage  to 
England,  and  arrived  in  London  perfectly  destitute  in  February, 
1835.  The  summary  petition  concluded  by  stating  that  the  mariner 
well  performed  his  duty,  part  of  the  time  as  seaman,  and  part  as 
cook. 

The  King^s  Advocate  opposed  the  summary  petition.  No  freight 
was  earned,  therefore  no  wages.  In  The  Juliana,^  and  in  The  Nep- 
tune,2  freight  was  earned.  Here  it  is  alleged  that  the  ship  and  cargo 
were  insured  ;  nothing  is  said  as  to  the  freight ;  but  an  insurance  by 
the  owner  can  make  no  difference  to  the  seaman ;  for  he  cannot  insure 


1  3  Dod.  604.  «  1  Hagg.  A.  R.  227. 
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his  own  wages,  and  why  should  he  have  the  benefit  of  an  insurance 
by  the  owner?  He  read,  at  length,  as  strictly  analogous  in  every 
material  point,  the  MS.   case  of  Thomas  v.  Tobin;^  and  argued 


1  The  following  report  of  the  case  is  taken  from  the  King's  Advocate's  brief:  — 
Thomas,  Administratrix  of  Thomas,  v,  Tobin. 

Assumpsit  bj  plaintiff  to  recover  1 1/.,  arrears  of  wages  claimed  to  be  doe  to  the  in- 
testate, Thomas,  who  at  the  time  of  his  decease  was  employed  as  cooper  and  mariner 
on  board  the  ship  John  Tobin,  the  property  of  defendant 

The  declaration  contained  counts  for  wages  as  a  mariner  for  work  and  labor  upon 
an  account  stated  between  plaintiff  and  Thomas  in  his  lifetime,  and  with  plaintiff  as 
administratrix  afler  his  decease.  Defendant  pleaded  the  general  issue,  upon  which 
issue  was  joined,  and  at  the  trial  of  the  cause  before  Hullock,  B.,  at  Lancaster,  sum- 
mer assizes,  1822,  a  verdict  was  found  for  plaintiff,  damages  11^.,  subject  to  the  opinion 
of  the  court  on  the  following  case,  with  liberty  for  either  party  to  turn  it  into  a  special 
verdict  if  the  court  should  think  fit 

Casc  The  intestate  William  Thomas  was,  in  1821,  hired  as  cooper  and  mariner 
on  board  the  ship  John  Tobin,  of  which  the  defendant  was  sole  owner,  on  a  voyage 
from  Liverpool  to  AfHca  and  back  to  Liverpool,  and  signed  the  usual  articles  of  agree- 
ment for  the  voyage  out  and  home  at  the  rate  of  4/.  per  month  wages.  The  ship  sailed 
from  Liverpool  on  23d  January,  1821,  and  arrived  with  her  cax^o  safe  on  the  coast  of 
Africa  on  the  5th  of  April  followinor,  where  she  continued  trading  until  the  28th  of 
lYovcfflber  following,  on  which  day  she  sailed  homeward  for  Liverpool.  Before  her 
setting  sail  homeward,  and  whilst  serving  on  board  the  said  vessel,  the  said  W.  Thomas 
died,  namely,  on  the  26th  November,  1821,  having  served  ten  months  on  board  the 
s^d  ship.  The  intestate's  wages  for  such  service  at  the  rate  of  4/.  per  month,  as  afore- 
s^d,  amounted  to  the  sum  of  40/.  The  sum  of  29/.  has  been  paid  by  the  defendant  to 
the  intestate,  and  to  his  order,  by  way  of  advance  on  account  of  his  wages,  leaving  a 
balance  of  lU  due,  if  the  plaintiff  be  entitled  to  recover  in  this  action. 

The  said  ship  went  out  on  a  trading  voyage,  and  not  on  freight,  the  custom  being  to 
barter  the  outward  cargo  in  exchange  for  the  produce  of  the  country,  and  previous  to 
her  sailing  homewards  she  had  procured  a  full  cargo  for  Liverpool.  The  said  ship  was 
insured  on  her  round  voyage  for  8,000/.,  her  value,  and  the  outward  cargo  for  7,800/. 
being  the  value  thereof.  The  cargo  home  was  of  the  value  of  22,600/.,  and  was  in- 
5ured  for  13,200/.,  being  9,400  under  its  estimated  value. 

The  said  ship  and  cargo  were  totally  lost  on  her  voyage  home,  and  all  hands  per- 
ished. 

The  amount  received  from  the  underwriters  under  the  different  policies,  was 
21,200/.,  for  the  ship  and  both  cargoes.    The  voyage  was  a  losing  one  to  defendant 

Plaintiff  hath  duly  adminbtered  to  the  effects  of  the  said  W.  Thomas,  who  died  in- 
testate. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  is  entitled  to  re- 
cover the  said  balance  of  11/.  for  the  wages  of  the  said  intestate  up  to  the  said  26th  of 
November,  1821,  the  day  of  his  decease  as  aforesaid. 

If  the  court  is  of  that  opinion,  then  a  verdict  is  to  be  entered  for  the  plaintiff,  other- 
wise a  nonsuit  is  to  be  entered. 

J.  Parke,  for  the  defendant 

Case  argued  and  judgment  given  for  defendant 
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[  *  198  ]  •  that  if  all  the  circumstances  in  this  summary  petition  were 
proved,  the  action  must  fail. 

Addamsj  contrd.  The  case  of  Thomas  v.  Tobin  is  not  reported, 
and  is  new  to  me ;  it  would  seem  to  govern  the  present  case ;  but  if 
the  law  be  so,  it  inflicts  a  great  hardship  upon  the  seaman ;  the  policy 
of  the  law  does  not  allow  a  seaman  to  insure  wages ;  and  it  is  argued 
that  the  same  policy  will  bar  him  from  recovering  against  an  owner 
who  has  insured ;  but  if  so,  the  loss  of  the  ship  may  be  a  profit  to  the 
owner,  by  saving  the  wages ;  but  the  application  of  the  principle  is 

too  slight  and  remote  to  affect  this  question.  Here  the 
[  •  199  ]  •  owner  insured  the  return  voyage  upon  the  information  of 

his  own  captain ;  and  though  it  is  true  that  freight  is  not 
insured,  yet  in  a  voyage  of  barter  there  would,  I  apprehend,  be  no  in- 
surance of  freight.  In  the  case  cited,  the  seaman  died  before  the 
ship  was  lost,  and  when  the  cargo  was  not  quite  complete ;  here,  after 
the  cargo  was  complete,  and  on  her  voyage  home;  however,  I  confess, 
I  cannot  see  any  material  distinction  between  the  two  cases ;  but 
cases  of  wages  are  favorable  to  the  mariner,  and  the  court  will  at 
least  admit  the  summary  petition. 

Sir  J.  NicHOLL.     This  summary  petition  is  opposed  on  the  ground 
that  if  all  the  circumstances  were  proved  they  would  not  avail.     The 
suit  is  against  the  owner  of  the  ship  and  of  "  the  cargoes 
[  •200  ]  lately  laden  on  *  board,"  ^  but  a  mariner  has  no  lien  on  the 
cargo,  as  cargo ;  his  lien  is  upon  the  ship  and  on  the  freight 
as  appurtenant  to  the  ship ;  and  so  far  as  the  cargo  is  subject  to 
freight  he  may  attach  it  as  a  security  for  the  freight  that  may  be  due. 
Here,  however,  the  ship  and  cargo  are  all  destroyed.     In  the  sum- 
mary petition  the  voyage  is  thus  described  —  "  Designed  on  a  trading 
voyage  from  Liverpool  to  the  coast  of  Africa  and  back  to  Liverpool ; " 
and  it  is  so  described  in  the  ship's  articles,  and  that  the  seaman  ship- 
ped for  such  intended  voyage :  it  is  also  described  as  one  voyage, 
with  no  other  port  of  delivery  than  Liverpool. 

[The  court  then  adverted  to  the  rest  of  the  summary  petition.] 
Such  are  the  facts  as  stated  in  the  summary  petition  ;  and  it  is  not 
suggested  that  the  voyage  was  to  be  broken  into  parts ;  there  was  no 
separate  voyage,  nor  delivery  of  cargo  at  distinct  ports:  it  was  all 
one  voyage,  and  quite  as  much  one  transaction  as  a  Greenland  fish- 
ing voyage.  It  is  not  alleged  that  any  freight  was  received  or  be- 
came  due  and  was  engaged  to  be  paid ;  and  indeed  that  could  not 

1  The  suit  was  so  entered,  and  described  in  the  heading  of  the  summaxy  petition ; 
but  there  had  not  been  any  warrant  extracted  in  the  cause. 
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well  be,  because  the  ship  and  cargo  belonged  to  the  same  owner. 
The  goods  for  the  return  voyage  were  taken  in  barter ;  and  whether 
they  would  produce  a  profit  or  not,. would  depend  on  the  state  of  the 
market  upon  the  ship^s  arrival  at  Liverpool.  It  is  thrown  into  the 
summary  petition  that  the  owner  had  effected  insurances  on  the  home- 
ward cargo,  but  that  will  not  give  the  seaman  a  legal  right 
towages;  it  may  *  induce  the  owner  to  act  with  liberality,  [  •201  ] 
but  it  cannot  induce  me  to  violate  a  principle  and  rule  of 
law,  whatever  may  be  the  hardship  on  the  seaman.  The  policy  of 
the  law  requires  that  a  seaman  should  not  insure  his  wages ;  ^  he 
must  take  the  risk  of  the  ship  and  stand  by  her  at  every  hazard  :  he 
has  a  lien  on  the  ship  to  the  last  plank,  and  on  the  freight  which  is 
appurtenant  to  the  ship;  and  I  think  that,  in  principle,  the  King's 
Advocate's  argument  js  not  remote,  and  that  an  insurance  of  the  ship 
does  not  benefit  the  seaman ;  for  if  a  seaman  could  look  to  the  in- 
surance of  the  ship,  as  a  security  for  his  wages,  it  would  be  a  substi- 
tution for  bis  own  private  insurance,  and  would  defeat  the  policy  of 
the  law.  A  seaman  generally  knows  whether  the  ship  be  insured  or 
notj  and  if  such  an  insurance  could  enure  to  his  advantage,  it  might 
make  him  indifferent,  and  moderate,  if  not  extinguish,  all  exertion  on 
bis  part.  Whether,  if  any  cargo  were  saved,  it  could  be  held  to 
represent  the  freight,  I  give  no  opinion  :  it  might  raise  a  very  differ- 
ent question  from  the  present :  here  the  goods  taken  in  barter  were 
destroyed  and  lost ;  so  that  no  freight  could  accrue.  Without  then 
relying  on  the  MS.  case  that  has  been  cited,  I  am  of  opinion,  as  I 
was  be/ore  I  heard  it,  that  the  seaman  cannot  recover  his  wages  in 
this  instance.  The  insurances  effected  on  the  cargo  cannot  be  taken 
as  the  freight  itself  earned  and  made,  which  they  must  be  if  they 
conld  be  saddled  with  wages :  the  cargo  would  then  be  made  to 
represent  freight ;  the  insurance  freight,  and  thus  the  seaman  become 
entitled :  but  I  know  of  no  case  where  it  has  been  held  that  a  sea- 
man could  proceed  for  wages  against  assurers. 

•  If  any  portion  of  the  ship  be  saved,  the  mariner,  to  that  [  *  202  ] 
extent,  has  a  lien  on  the  thing  for  wages  :  it  was  so  held  in 
The  Neptune.2  Qq  j^  ^  divided  voyage,  where  there  has  been  a 
delivery  of  cargo  at  different  ports,  and  freights  earned  at  those  dif- 
ferent ports,  wages  would  be  due  pro  ratd^  though  the  ship  should  be 
lost  before  she  came  to  the  final  port  of  discharge  :  such  was  the  case 
of  The  Juliana,^  in  which  there  was  considered  to  have  been  so  many 


1  [Pitman  v.  Hooper,  3  Sumn.  286 ;  The  Neptune,  1  Hagg.  Ad.  B.  239 ;  The 
Juliana,  2  Dod.  509.] 
<  1  Hagg.  A.  B.  238.  «  2  Dod.  504. 
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separate  voyages,  and  freight  made  in  each ;  and  the  court  went  ia 
that  case  so  far  as  to  say,  that  an  introduction  into  the  articles  of  a 
special  clause  restricting  the  seaman's  demand,  would  not  defeat  it 

A  mariner,  it  is  true,  may  be  entitled  to  wages  even  if  no  freight 
be  earned,  as  where  a  vessel  sent  out  upon  a  seeking  voyage,  in 
search  of  freight,  and  obtains  none ;  but  why  ?  Because  if  she 
arrives  home  in  safety,  the  man,  by  his  contract,  has  a  lien  on  the 
vessel ;  he  may  proceed  in  rem :  and,  therefore^  though  the  freight  be 
the  mother  of  wages,  and  where  freight  is  made  wages  are  due,  yet 
it  does  not  follow  in  all  cases  that  if  there  be  no  freight  there  can  be 
no  wages.^  The  court  has  every  disposition  to  assist  this  class  of 
men  ;  yet  in  this  instance,  there  being  only  one  adventure  of  barter  ; 
there  being  no  divided  voyage ;  no  freight  made  or  to  be  received,  I 
'  am  bound  to  decide  in  conformity  with  the  general  rule  of  law  — 
that  freight  must  be  earned  for  wages  to  enure  —  and  I  therefore 
reject  the  summary  petition. 
/ 


[  ♦  203  ]  ♦  Industry,  Davis. 

May  1,  1835. 

The  amonnt  of  salvage,  for  senriccs  performed  with  risk  and  labor,  in  the  English  Channel, 
hy  a  pilot  and  his  crew,  five  in  number,  from  the  16th  to  the  ISth  of  January,  was,  on  a 
bond  of  reference  to  the  commissioners  of  pilots  at  Cowes,  fixed,  on  a  value  of  2,000/.,  at 
120  guineas  and  the  expenses :  the  owner  having  refused  payment,  the  same  sum  was,  in 
an  aciion  by  the  salvors,  decreed  with  costs.* 

Salvage,  by  a  pilot  and  his  crew,  to  a  ship  ojff  Dunnose,  and 
brought  into  Cowes.  Value  of  ship,  cargo,  and  freight,  2flOOL 
Under  a  bond  of  reference,  of  "  submission  "  as  it  was  termed,  to 
Mr.  Spain,  Lloyd's  agent,  and  Mr.  Estwick,  comptroller  of  the  cus- 
toms, (both  sub-commissioners,  under  6  Geo.  IV.,  c.  125,  s.  5,  for 
reporting  as  to  the  qualification  of  pilots,  for  the  district  of  the  Isle 
of  Wight,)  an  award  of  120  guineas  (besides  the  expenses)  had  been 
made  :  but  the  owner  having  refused  payment,  an  action  was  entered 
and  bail  given  by  him  in  250/. 

Kingfs  Advocate  and  Curteis,  for  the  salvors  — •  The  award  is  not 


1  See  The  Malta,  2  Hagg.  A.  K  158,  162. 

*  [For  cases  as  to  salvage  claiois  by  pilots,  see  The  Frederick,  1  W.  Rob.  17.] 
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excessive,  and  it  was  made  by  competent  men  ;  and  payment  having 
been  delayed,  the  court  is  at  liberty  to  give  a  tether  sura. 

Bumabyj  for  the  owners.  The  commissioners  have  no  authority 
in  matters  of  salvage ;  they  have  made  an  excessive  award,  at  the 
rate  of  16t  per  hour,  for  what  was  scarcely  more  than  pilotage. 

Sir  J.  NicHOLL.  The  Industry,  of  290  tons  and  thirteen  hands, 
having  been  damaged,  on  her  voyage  from  Newcastle  to  New  York, 
by  a  violent  storm  in  the  English  Channel,  about  two,  A.  M.,  on  the 
16th  of  January,  was,  on  the  afternoon  of  that  day,  boarded  by  a 
pilot,  of  the  smack  Alarm,  (of  40  tons  and  five  men,)  taken  in  tow 
by  him,  anchored  successively  at  St.  Helens  and  Spithead,  and  got 
into  Cowes  about  two,  A.  M.,  on  the  18th.  The  master  of 
the  brig,  and  Greenham,  the  master  of  the  smack,  *  signed  a  [  *204  ] 
bond  of  reference  and  arbitration  to  Mr.  Spain  and  Mr.  Est- 
wick,  sub-commissioners  of  pilots,  and  on  the  21st  they  awarded  120 
guineas,  besides  the  usual  expenses,  altogether  making  143/.  Mr. 
Jnoius  Smith,  the  owner,  refused  to  pay  this  sum :  a  warrant  of 
arrest  was  extracted,  and  bail  given  in  250/.  —  an  eighth  of  the 
agreed  value  of  the  ship,  cargo,  and  freight.  The  case  does  not 
come  before  me  on  appeal  from  an  award,  because  no  award  has  in 
this  instance  been  made  according  to  the  salvage  act  ;^  nor  is  there 
any  tender :  the  question  therefore  is,  what  is  due  ? 

The  amount  of  remuneration  must  depend  on  all  the  circum- 
stances. It  is  not  a  mere  question  of  work  and  labor,  not  a  mere 
calculation  of  hours,  though  time  undoubtedly  is  an  ingredient ;  but 
there  are  various  facts  for  consideration  —  the  state  of  the  weather, 
the  degree  of  damage  and  danger  as  to  the  ship  and  cargo,  the  risk 
and  peril  of  the  salvors,  the  time  employed,  the  value  of  the  pro- 
perty ;  and  when  all  these  are  considered,  there  is  still  another  princi- 
ple—  to  encourage  enterprise,  reward  exertion,  and  to  be  liberal  in 
all  that  is  due  to  the  general  interests  of  commerce,  and  the  general 
benefit  of  owners  and  underwriters,  even  though  the  reward  may  fall 
upon  an  individual  owner  with  some  severity.  Here,  in  the  middle 
of  winter,  is  this  vessel  —  with  her  rigging  damaged,  sails  torn  and 
split,  seams  open  —  quite  unfit  to  proceed  on  her  voyage — with  a 
necessity  of  getting  into  port,  and  with  a  signal  for  assistance  — 
boarded  by  a  pilot    and  one  of    his  men  from  a  skiff   at  con- 


1  The  referees  were  commissioners  appointed  under  6  Geo.  IV.,  c.  125,  to  report  aa 
I         to  the  qaalijfication  of  pilots ;  but  had  no  legal  authority  in  salvage. 
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[  •205]  siderable  •risk,  and  the  sea  being  so  much  agitated  that 
the  body  of  the  vessel  could  not  at  times  be  seen ;  and 
what  also  shows  the  risk  in  boarding  is  the  fact,  that  the  man  who 
boarded  with  the  pilot,  himself  a  second  class  pilot,  a  person  of  skill 
and  knowledge,  took  off  part  of  his  clothes  lest  the  vessel  should  be 
cspsized.  It  is  true,  boarding  is  part  of  a  pilot's  duty,  but  here  was 
special  risk. 

What,  then,  is  the  nature  of  the  service  rendered  ?  It  is  not  pilot- 
age. The  signal  was  not  for  a  pilot,  but  for  assistance ;  it  was  to 
take  this  vessel  in  tow,  and  towing  is  no  part  of  a  pilot's  ordinary- 
duty.  She  was  taken  in  tow,  and  on  the  evening  of  the  16th 
anchored  at  St.  Helens ;  the  next  day  they  got  to  Spithead,  and  on 
the  18th  into  Cowes  roads  —  all  this  not  without  some  degree  of  dan- 
ger to  the  towing  vessel,  and  the  pumps  of  The  Industry  occasionally 
resorted  to.  The  ingredients,  then,  of  this  service,  and  the  merits  of 
the  salvors,  (and  there  is  not  the  slightest  imputation  of  blame 
against  them,)  are  3uch  as  require  a  considerable  remuneration  ;  and 
I  am  not  prepared  to  differ  in  opinion  from  the  referees ;  they  are  per- 
sons described  as  filling  respectable  situations,  and  are  likely  to  keep 
impartially  in  view  the  interests  of  the  navigation  of  the  country.  I 
think  the  owner  and  underwriters  ought  to  have  been  satisfied  with 
their  award ;  and  I  pronounce  for  the  same  amount  of  salvage,  and 
the  same  expenses;  and  as  the  owner  refused  payment,  and  thus 
obliged  the  salvors  to  resort  to  this  court,  he  must  pay  also  the  costs 
of  this  action. 


[  •  206  ]  •  Marianna,  Dos  Santos. 

May  1,  1835. 

After  a  decree  of  condemnation,  in  ihe  Vice- Admiralty  Court  at  Sierra  Leone,  of  a  Brazil- 
ian schooner,  as  a  slaver,  had  —  on  a  claim  by  the  Brazilian  consul  in  behalf  of  Brazilian 
subjects,  as  to  some  goods  on  board  at  the  time  of  the  seizure  — been  rescinded,  and  a 
decree  of  one  eighth,  as  due  on  recapture  —  the  remaining  seven  eighths  to  be  droiu,  if 
unclaimed — substituted;  a  further  decree  of  condemnation,  upon  a  new  libel  at  the 
instance  of  the  seizors,  wils  made  in  their  favor  of  those  seven  eighths,  but  still  with  a 
reservation  as  to  the  goods  claimed.  There  was  no  appeal  nor  suit  in  this  court  in  respect 
of  these  decrees  ] ,  but  the  proceeds  of  the  seven  eighths  having  been  paid  into  the  registry 
here  by  a  treasury  warrant,  an  application  for  payment  of  this  money  to  the  seizors  — 
founded  on  the  processes  from  Sierra  Leone,  an  affidavit  of  the  seizors'  navy  agent,  and  the 
non-intervention  of  the  treasury  —  rejected,  there  being  no  legal  title  in  the  seizors. 

Unclaimed  residue,  after  payment  of  salvage  on  recapture  from  pirates,  are  droits. 

An  application,  on  the  29th  November,  1833,  was  made  for  the 
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payment  of  980L  out  of  the  registry  to  Mr.  Stilwell,  agent  to  Captain 

Griffinhoofe,  of  H.  M.  S.  Primrose,  and  other  seizors.     The  above 

sum  was  seven  eighths  of  proceeds  arising  out  of  a  capture  by  The 

Primrose,  off  Lagos,  on  the  coast  of  Africa ;  and  having  been  paid 

into  the  military  chest  at  Sierra  Leone,  was  tranmitted  to  this  court 

by  the  paymaster-general  of  the  forces,  in  pursuance  of  a  warrant 

from  the  Lords  of  the  Treasury.     The  application  was  supported  by 

Mr.  StilwelPs  affidavit,  and  two  processes  from  the  Vice- Admiralty 

Conrt  at  Sierra  Leone.     The  first  process  contained,  a  libel,  on  behalf 

of  the  seizors,  against  The  Marianna,  as  a  Brazilian  schooner,  and 

her  cargo,  recaptured  from  pirates  on   the  30th  August,  1828,  and 

praying  salvage.     There  was  a  further  libel  or  information  on  the 

12th  of  November,  1828,  alleging  that  she  was  a  Brazilian  fitted  out 

for  the  slave-trade,  and  praying  a  condemnation  of  the  ship  and  cargo 

as  forfeited  to  the  seizors ;  and  the  process  contained  the  sentence  of 

condemnation,  dated   3d   January,   1829,  in  conformity   with   that 

prayer.    It  further  contained  a  claim  made  on  the  27th  of  January, 

by  the  Brazilian  consul  on  behalf  of  Brazilian  subjects,  for  goods  on 

board  taken  from  The  Effigenia;  and  upon  that  claim  the  judge 

rescinded  the  sentence  of  condemnation,  decreed  one  eighth  to  be  due 

to  the  recaptprs,  and  the  residue  to  remain  as  droits  of  admiralty, 

subject  to  any  claims  within  due  time. 

•  The  second  process  contained  a  libel  on  behalf  of  Cap-  [  •  207  ] 
tain  G.  against  the  remaining  seven  eighths.  It  recited  the 
former  proceedings,  and  the  recapture,  and  alleged  that  no  person 
could  make  a  legal  claim,  as  the  schooner  was  a  slaver ;  and  that  no 
part  o[  the  property  on  board  had  belonged  to  The  Effigenia,  also  a 
slave  trader,  and  prayed  that  the  whole  proceeds  might  (as  originally) 
be  decreed  to  the  recaptors.  This  libel  was  dated  on  the  26th  March, 
1829,  and  on  the  6th  of  April  the  court  at  Sierra  Leone  adjudged  the 
said  seven  eighths  as  good  and  lawful  forfeiture  to  H.  M.  S.  Prim- 
rose, but  directed  that  the  goods  (said  to  have  been  taken  from  The 
Effigenia)  were  to  remain  as  droits.  This  sentence  was  also  in  the 
process. 

Sir  J.  NicHOLL.  As  this  money  has  been  transmitted  to  the  regis- 
try of  the  court,  I  cannot  direct  it  to  be  paid  out  except  upon  a  pro- 
per title.  That  it  should  have  got  here  seems  rather  strange,  for 
there  has  been  no  proceeding  in  this  court,  either  original  or  by  appeal, 
in  the  matter ;  and  I  am  at  a  loss  to  discover  that  the  court  has  juris- 
diction at  present  to  make  any  order  regarding  the  money.  At  all 
events,  as  it  has  been  sent  here  by  the  government,  there  must  be  a 
grant  from  the  crown,  or  some  authority  produced  to  which  the  court 
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is  bound  to  attend,  before  it  can  be  taken  out ;  and  it  might  have 
been  expected  that  some  directions  would  have  been  given  to  the 
law  oflScers  of  the  crown  upon  the  subject ;  but  here  is  only  an  ex 

parte  application  on  behalf  of  the  seizor.     The  facts  are  coa- 
[  •  208  ]  fined  to  the  two  processes,  for  Mr.  Stilwell  *  knows  nothing 

in  this  matter  of  his  own  knowledge,  and  there  is  no  docu- 
ment, no  deposition  of  a  witness,  no  proof  exhibited,  so  far  as  appears, 
of  any  one  fact  to  give  a  title  to  the  seizor. 

But  was  the  Vice- Admiralty  Court  at  Sierra  Leone  competent,  in 
1828,  to  decide  upon  a  question  of  slave  trading,  and  to  condemn 
Brazilian  property  on  that  account  ?  I  am  not  aware  of  any  such 
jurisdiction  in  that  court.  The  Mixed  Commission  Court  was  then 
in  existence  at  Sierra  Leone,  and  was  the  authorized  tribunal  there, 
both  by  treaties  and  by  act  of  parliament,  in  offences  against  the 
abolition  laws.^  Upon  a  recapture  from  pirates,  the  recaptors  might 
have  a  lien  upon  the  property  for  salvage,  and  be  entitled  to  reward ; 
and  on  such  principle  the  court  at  Sierra  Leone  might  properly 
award  an  eighth;  but  the  remaining  seven  eighths  would  not  belong 
to  the  recaptors,  but  would,  if  unclaimed,  belong  to  his  Majesty,  in 
his  oflSce  of  admiralty,  as  bona  vaca)itia.  These  seven  eighths  were 
afterwards  proceeded  against,  by  the  seizor,  as  of  a  vessel  engaged  in 
the  slave  trade,  and  there  was  a  final  condemnation  on  that  ground ; 
but  such  a  sentence  will  not  found  a  title  in  the  seizors ;  there  has 
been  no  legal  transfer  of  it  to  them,  and,  according  to  the  second 
libel,  part  of  the  property  proceeded  against  were  goods  belonging  to 
The  Effigenia ;  and  yet  the  sentence  referred  to  them  as  droits.  This 
seems  strange.  Seven  eighths  had  before  been  reserved  as  droits. 
Should  not,  then,  the  crown  have  been  a  party  to  the  subsequent 

suit?     However,  being  transmitted  here,  the  court  may  de- 
[  *  209  ]  cide  who  are  legally  entitled ;  and  before  even  *  the  crown 

can  grant  them,  it  must  first  be  decided  that  they  belong, 
and  in  what  character  they  belong,  to  the  crown.  The  exact  value 
of  the  Effigenia's  goods  is  not  of  much  importance ;  but  of  whatever 
value,  how  does  it  appear  from  those  proceedings  that  they  do  not 
form  a  part  of  this  980/.  ?  It  is  said  that  the  treasury  will  not  inter- 
fere. Of  that,  again,  I  am  not  judicially  informed  ;  but  the  treasury 
is  not  the  proper  quarter,  for,  in  my  apprehension,  the  goods  are  sub- 
ject to  condemnation  as  droits ;  and  this  court  must  take  care  not  to 
confound  two  branches  of  the  executive  government  established  by 
custom.     I  reject  the  motion. 


1  See  68  Geo.  in.  c.  85 ;  6  Geo.  IV.  c.  118,  b.  62  et  seq. 
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The  application  was  now  renewed,  upon  exhibiting  a  letter  to  Cap- 
tain E.  J.  Parrey,  (formerly  lieutenant  of  The  Primrose,  and  senior 
surviving  officer  of  that  ship,)  acquainting  him  that  the  Lords  of  the 
Treasury  had  directed  the  King's  Proctor  to  declare,  on  behalf  of  his 
Majesty,  "  that  he  does  not  oppose  any  appropriation  of  the  proceeds 
which  the  Court  of  Admiralty  may  think  fit  to  direct;"  but  the 
court,  adverting  to  the  view  taken  by  it  upon  the  former  application, 
observed  that  the  letter  did  not  vary  that  view  of  the  case,  and  again 
rejected  the  motion.^ 


EwELL  Grove,2  Burton. 

May  9,  1835. 

Salrage  bj  a  gOTernment  steamer,  and  200  men,  to  a  vessel  in  extreme  danger  on  a  shoal  off 
Jamaica.  She  had  been  there  from  21  st  to  24th  July,  when  a  signal  of  distress  brought  to 
her  assistance  a  steamer,  carrying  despatches,  and  in  abont  eight  honrs  she  was  moored  in 
safttj,  and  on  the  next  morning  towed  into  Carlisle  Bay.  The  magistrates  there,  upon  a 
Taloe  of  aboat  6,000/.,  gave  to  the  salvors  one  third  of  the  ship,  cargo,  and  freight :  but 
the  owners  refusing  to  abide  by  that  decree,  the  court  here,  in  an  action  by  the  salvors, 
gare  1,200^  and  costs. 

Salvage,  hy  H.  M.  steam-vessel  Rhadamanthus,  at  Jamaica.     The 
salvors  valued  the  ship  at  3,500/.,  freight  300/.,  and  cargo  at 
2,540/.,  together  *  being  6,340/.     The  owners  alleged  that  the  [  •  210  ] 
vaJoe  of  the  cargo  saved  was  2,283/.     They  gave  bail  in 
2,300i 

The  protest  stated  that  John  Burton,  master  of  The  Ewell  Grove, 
of  290  tons,  with  a  cargo  of  sugar,  rum,  coffee,  and  other  merchan- 
dise, bound  from  Jamaica  to  London,  set  sail  with  the  same  from 
Morant  Bay  for  Carlisle  Bay,  on  the  2l8t  July ;  "  that  in  the  prosecu- 
tion of  such  voyage,  at  6  P.  M.  of  that  day,  he  came  abreast  of  Port 
Royal ;  at  8  P.  M.  rounded  Portland  in  seven  fathoms  water,  double 
reefed  the  fore  top-sail,  single  reefed  the  main  top-sail,  and  hauled  the 
foresail  up,  keeping  the  lead  constantly  going;  that  finding  she  gra- 
dually shoaled,  the  water  from  seven  to  three  fathoms,  he  put  the 
helm  starboard,  but  that  in  running  out  she  grounded  on  Robertson's 
Shoal,  when  the  master  immediately  stowed  the  sails,  started  all  the 


^  See  Anglo-Sicilian  captures,  p.  192. 

'  [For  case  as  to  salvage  by  king's  ships,  see  The  Mary  Ann,  1  Hagg.  Ad.  R.  15S, 
note.] 
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water,  ran  out  a  kedge  on  warp,  and  endeavored  to  heave  her  off,  but 
without  effect;  that  he  sounded  all  round  the  vessel,  found  between 
nine  and  eleven  feet  water,  and  that  she  had  sued  fifteen  inches ;  that 
at  daylight  on  the  22d  he  sent  down  the  top  gallant  yards,  masts,  and 
mizen  topsail,  and  went  on  shore  to  obtain  assistance ;  at  7  A.  M. 
returned  on  board,  having  procured  two  boats  and  fourteen  men  to 
assist ;  that  the  bower  anchor  with  stream  chain  was  run  out  astern 
and  hove  taught,  when  they  rigged  the  derrick  and  commenced  light- 
ening the  ship ;  that  on  the  following  day  they  continued  discharging 
the  cargo,  heaving  at  different  times  on  the  stern  chain,  but  that  they 
could  not  move  her ;  that,  at  10  A.  M.  on  the  24th,  H.  M.  steam-ves- 
sel Bhadamanthus  was  observed  coming  round  Rocky  Point, 
[  ^211  ]  •  when  a  signal  of  distress  was  hoisted,  and  at  11  A.  M.  the 
first  lieutenant  of  the  steam-vessel  came  to  make  inquiries  ; 
and  at  noon  the  master  of  The  Ewell  Grove  and  the  pilot  went  on 
board  The  Bhadamanthus,  and  being  brought  within  seventy  fathoms 
of  The  Ewell  Grove,  appearer  got  a  large  hawser  end  from  the  steam- 
vessel  made  fast,  when  she  put  on  her  steam,  but  that  the  hawser 
was  broken  ;  that  he  then  bent  on  one  of  his  chains,  and  endeavored 
to  heave  her  off,  but  finding  they  could  not  move  her,  they  recom- 
menced discharging  the  cargo,  fourteen  men  being  still  employed 
from  the  shore,  and  at  8  P.  M.  again  hove  on  the  chain,  when  they 
succeeded  in  drawing  her  off  into  fifteen  feet  water,  and  mooring  her 
for  the  night ;  that  at  3  A.  M.  on  the  25th  the  steam-vessel  sent  a  tow 
rope,  with  thirty  men,  to  assist  in  getting  the  stern  anchor  and  chain, 
and  at  6  A.  M.  they  began  towing  her  roundjo  Carlisle  Bay,  where, 
at  8  A.  M.,  she  came  to  anchor  in  three  and  a  half  fathoms  water, 
and  commenced  taking  in  the  discharged  cargo,  which  was  continued 
throughout  the  26th  to  the  31st,  ten  men  from  the  shore  being 
retained  during  the  whole  of  that  period  i  that  on  the  29th  of  July 
the  harbor-master,  with  assistants,  came  from  Kingston,  and  after 
having  surveyed  the  ship,  reported  her  seaworthy,  but  that  the  keel 
and  (Jopper  on  the  bottom  were  much  rubbed ;  that  several  puncheons 
of  rum  and  hogsheads  of  sugar  were  broken,  owing  to  the  heavy 
swell  whilst  the  boats  were  alongside,  and  the  confusion  was  so  great 
that  no  correct  account  could  be  kept  of  the  quantity  delivered ;  that 
the  tow  line  and  the  sea  buoy  rope,  together  with  a  warp,  long-boat, 
anchor,  and  cable,  and  a  large  kedge  flook,  with  four  hand- 
[•212  ]  •spikes  and  capstan  bars,  were  broken  or  otherwise  much 
injured ;  that  the  long-boat  was  stove,  and  much  cordage 
lost" 

This  protest  was  noted  in  London  on  27th  of  September,  1834,  and 
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extended  on  the  2d  of  October,  and  sworn  to  by  the  roaster,  mate,  and 
carpenter. 

The  affidavit  of  the  salvors,  sworn  on  22d  April,  1835,  was  as 
follows :  — 

^^  George  Evans,  Esq.,  late  commander,  William  Simpson  Blount, 
Esq.,  late  first  lieutenant,  George  Thomas  Gordon,  Esq.,  late  second 
lieutenant,  Henry  Hodder,  late  master,  and  Campbell  France,  late 
surgeon,  of  H.  M.  steam-ship  Rhadamanthus,  made  oath,  that  on  the 
morning  of  the  24th  of  July  last,  (1824,)  H.  M.  said  ship  was 
despatched  from  Port  Royal  to  proceed  round  the  island  of  Jamaica 
with  troops  and  clothing  for  the  police,  with  positive  orders  to  return 
to  Port  Royal  by  the  30th  of  that  month,  and  that  about  11  A.  M. 
on  the  said  24th,  when  H,  M.  said  ship  was  rounding  the  point  of 
Portland,  a  vessel  was  discovered  on  shore  on  Rocky  Point,  with  a 
signal  of  distress  flying,  whereupon  H.  M.  said  ship  altered  her  course 
and  stood  towards  the  said  vessel,  and  having  ueared  her,  a  boat  was 
despatched  under  the  command  of  then  Lieutenant  Blount  with  the  car- 
penter, for  the  purpose  of  ascertaining  and  reporting  to  Captain  Evans, 
whether  he  could  render  her  any  assistance.  Lieutenant  Blount 
accordingly  proceeded  with  the  carpenter,  and  having  ascertained  that 
the  vessel  Ewell  Grove  had  struck  and  was  lying  on  a  reef  of  rocks 
and  thumping  very  heavily^  that  there  were  only  five  of  her 
crew  *on  board  including  the  master  and  mate,  exclusive  of  [  *  213  ] 
some  negroes,  to  assist  in  navigating  her  from  one  part  of 
the  island  to  another,  that  Lieutenant  Blount  then  immediately  com- 
menced taking  soundings  round  the  said  vessel,  and  found  that  she 
had  ten  feet  water  close  under  her  stern,  and  he  also  sounded  from  the 
said  vessel  to  H.  M.  said  ship  in  order  to  ascertain  if  there  was  a  pas- 
sage from  H.  M.  said  ship  to  approach  the  said  vessel,  and  he  then 
returned  to  The  Rhadamanthus,  and  reported  to  Captain  Evans  that 
the  vessel  was  in  such  peril  that  if  the  wind,  which  was  then  blowing 
00  shore,  were  to  increase,  she  must  inevitably  become  a  total  wreck, 
bat  that  if  it  were  possible  to  take  H.  M.  said  ship  close  to  The  Ewell 
Grove,  there  might  be  a  chance  of  getting  her  off;  that  after  some 
hesitation  on  the  part  of  Captain  Evans  as  to  the  propriety  of  risking 
the  safety  of  H.  M.  said  ship  in  so  perilous  a  situation,  it  was  deter- 
mined at  length,  aided  by  the  directions  of  the  man  who  had  been 
brongbt  on  board  by  the  first  lieutenant,  to  approach  The  Ewell  Grove 
as  close  as  possible,  and  H.  M.  said  ship  having  approached  to  within 
about  100  fathoms  of  The  Ewell  Grove,  was  brought  to  an  anchor  in 
3^  fathoms  water,  when  she  was  veered  in  towards  the  reef,  and  her 
head  brought  round  to  an  anchor  that  had  been  let  go,  and  her  stern 
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was  then  in  three  fathoms  water,  which  gradually  shoaled  to  within 
about  twenty  fathoms  of  The  Ewell  Grove,  where  there  were  only 
ten  feet  water ;  that  Captain  Evans  thereupon  immediately  repaired 
on  board  The  Ewell  Grove,  and  fearing  from  the  situation  in  which 

he   found   the  vessel   that   he  should  be  detained   longer 
[  •  214  ]  than  he  had  originally  expected,  he  determined  to  *  send 

a  despatch  to  the  commodore  of  the  station,  stating  the 
cause  of  the  detention  of  H.  M.  S.  and  excusing  his  disobedience 
of  orders.  In  consequence,  however,  of  The  Ewell  Grove  striking 
so  very  heavily  on  the  rocks,  he  was  unable  to  write  it,  and  was 
obliged  to  return  to  H.  M.  S.  for  that  purpose,  when  Lieutenant 
Gordon  was  sent  on  shore  with  the  despatch  tp  the  commodore  of 
the  station ;  that  five  boats  of  H.  M.  said  ship  were  manned  and  rowed 
towards  The  Ewell  Grove,  and  after  great  difficulty  some  of  the  crew 
succeeded  in  getting  on  board  The  Ewell  Grove,  when  they  found  the 
mate  so  drunk  that  he  was  quite  incapable  of  rendering  any  assistance ; 
that  after  The  Ewell  Grove  had  been  lightened  by  taking  out  some 
of  her  cargo,  her  windlass  was  manned  and  two  of  the  anchors  belong- 
ing to  that  vessel,  which  had  been  previously  carried  out  by  the  crew 
of  The  Ewell  Grove  towards  the  land  ahead  of  the  larboard  bow, 
were  hove  in  by  part  of  the  crew  of  H.  M.  said  ship,  who  thereupon 
got  out  two  of  her  stoutest  hawsers,  and  made  fast  the  end  of  one  of 
them  to  the  starboard  quarter  of  The  Rhadamanthus,  and  the  other 
to  her  larboard  quarter,  and  then  carried  and  fastened  them  to  the  bit 
heads  and  windlass  of  The  Ewell  Grove ;  and  in  order  to  get  a  still 
greater  purchase  upon  the  said  vessel,  an  anchor  and  cable  of  about 
eleven  cwt,  belonging  to  The  Ewell  Grove,  was  carried  out  by  the 
crew  of  H.  M.  S.  some  distance,  to  the  starboard  bow  of  The  Ewell 
Grove,  bearing  towards  the  place  where  H.  M.  S.  was  lying  at  anchor, 
and  there  let  go,  a  turn  having  previously  been  taken  with  the  other 

end  of  the   said   cable  round  the  windlass  of  The  Ewell 
[•  215  ]•  Grove,  which  was  thereupon  manned  by  from  fifteen  to 

twenty  of  the  crew  of  H.  M.  S.  who  had  been  employed  in 
the  boats  lightening  the  cargo  of  The  Ewell  Grove  and  carrying  out 
the  anchors  and  cables,  having  returned  on  board  their  own  ship ;  the 
full  power  was  applied  to  the  steam-engines,  and  the  capstan  of  H.  M. 
said  ship  was  also  manned,  and  after  about  an  hour  of  incessant  labor 
at  the  capstan  of  H.  M.  said  ship  and  at  the  windlass  of  The  Ewell 
Grove,  the  largest  hawser  belonging  to  H.  M.  said  ship  broke  about 
midway  between  the  two  vessels,  with  great  risk  to  the  men  in  one 
of  the  boats,  who  were  holding  on  by  the  hawser  at  the  time.  That  the 
said  hawser  having  been  repaired,  the  same  manual  and  steam  power 
was  again  applied,  and  in  about  half  an  hour  the  smaller  hawser  be- 


HIGH  COURT   OF   ADMIRALTY.  216 


The  Ewell  Groye.    3  Hagg. 


longing  to  H.  M.  said  ship  also  broke,  whereupon  that  was  irnme- 
diately  repaired  by  the  men  in  the  boats  with  a  new  messenger,  but 
in  consequence  of  the  tremendous  strain  it  broke  a  second  time  in  a 
different  place,  and  was  again  in  like  manner  repaired ;  that  part  of 
the  crew  of  H.  M.  said  ship  were  thereupon  again  despatched  to  The 
Ewell  Grove,  to  assist  in  again  trimming  and  further  lightening  the 
cargo,  and  by  a  survey  which  was  then  made,  it  wa^  found  that  the  lar- 
board bow  of  The  Ewell  Grove  was  lying  in  nine  feet  of  water  only, 
and  in  rongb  rocky  ground  ;  that  in  consequence  thereof,  the  stream 
chain  belonging  to  H.  M.  said  ship  was  then  taken  out,  attended  with 
very  great  labor  from  its  immense  weight,  and  made  fast  round  the 
foremast  of  The  Ewell  Grove,  the  other  end  having  previously  been 
fastened  to  the  starboard  quarter  of  H.  M.  S.,  and  as  it  was 
getting  dark  and  bad  *  weather  apparently  coming  on,  the  [  •  216  ] 
best  bower  anchor  belonging  to  H.  M.  said  ship  was  carried 
out  and  let  go,  and  the  engines  having  been  again  put  in  motion,  and 
the  windlass  and  capstan  of  both  vessels  manned,  after  two  hours' 
more  incessant  labor,  The  Ewell  Grove  began  to  veer  round  with  her 
head  towards  the  sea,  and  was  moved  about  eight  or  ten  feet  from 
her  former  situation,  where  she  again  became  fixed  on  the  rocks,  from 
whence,  however,  by  a  continuance  of  the  force  applied,  she  was 
eventually  hove  off  about  8  P.  M.,  whereupon  the  two  anchors  that 
had  been  let  go  and  fastened  to  the  windlass  of  The  Ewell  Grove, 
were  hove  in,  and  H.  M.  said  ship,  with  that  vessel  in  tow,  stood  out 
towards  her  own  anchor ;  and  The  Ewell  Grove  having  been  lashed 
to  H.  AL  said  ship,  both  vessels  remained  in  that  situation  until  the 
following  morning,  when  the  boats  of  H.  M.  said  ship  having  been 
manned,  were  despatched  to  The  Ewell  Grove  for  the  purpose  of 
assisting  those  of  the  crew  of  H.  M.  said  ship  who  had  remained  on 
board  The  Ewell  Grove  during  the  night  in  clearing  the  deck  or  other- 
wihe  preparing  her  for  sea,  when  The  Rhadamanthus,  with  The 
Ewell  Grove  in  tow,  stood  out  from  Rocky  Point  through  the  reefs 
and  arrived  in  Carlisle  Bay,  where  The  Ewell  Grove  was  thoroughly 
examined  by  the  carpenter  of  H.  M.  said  ship,  and  reported  to  be  in 
a  fit  state  to  proceed  on  her  voyage ;  that  the  said  John  Burton,  the 
master  of  The  Ewell  Grove,  then  represented  to  Captain  Evans  that 
if  he  did  not  leave  the  island  on  his  homeward  voyage  before  the  1st 
of  August,  he  should  be  liable,  agreeably  to  custom,  to  double  insur- 
ance ;  and  that  it  would  be  impossible  for  him  so  to  do,  not 
*  having  men  sufficient  to  navigate  his  ship,  whereupon  three  [  *  217  ] 
of  the  able  seamen  of  H.  M.  said  ship  Rhadamanthus  were 
supplied  to  him  for  that  purpose,  who  proceeded  with  The  Ewell 
Grove  to  England ;  that  prior  to  the  said  vessels  parting  company,  the 
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said  John  Barton,  the  master,  delivered  to  the  said  George  Evans,  a 
certificate  in  the  following  words :  — 

"  *  These  are  to  certify  that  H.  M.  steam-ship  Rhadamanthus,  in 
consequence  of  a  signal  of  distress,  I  caused  to  be  hoisted  qn  observ- 
ing her  pass  yesterday,  came  to  the  assistance  of  the  bark  Ewell 
Grove,  which  I  command,  when  on  shore  on  Rocky  Point  where  she 
had  unfortunately  struck  on  the  21st  inst,  and  having  anchored  close 
astern,  succeeded  after  very  great  exertions,  and  the  aid  of  steam,  in 
heaving  the  bark  off. 

" '  To  the  assistance  thus  afforded  by  The  Rhadamanthus  I  attri- 
bute the  present  safety  of  the  ship  and  cargo,  and  she  was  striking 
yery  hard,  and  no  other  but  a  steam-vessel,  surrounded  as  we  were 
by  rocks  and  shoals,  could  have  approached  sufficiently  near  to  have 
effectually  saved  her. 

" '  The  Rhadamanthus  has  towed  The  Ewell  Grove  into  Carlisle 
Bay,  where  she  is  anchored  in  safety.  I  did  not  think  it  necessary  to 
accept  of  the  kind  offer  made  by  Captain  Evans  of  towing  her  to 
Port  Royal,  as  his  carpenter  could  not  discover  any  defect  of  conse- 
quence, and  she  does  not  leak.  Given  under  my  hand,  on  board  the 
bark  Ewell  Grove,  of  London,  in  Carlisle  Bay,  Jamaica,  the  25th  of 
July,  1834. 

"*JoHN  BvKTOSj  Master.^ 
"And  the  said  Henry  Hodder  and  Campbell  France  made 
[  *21S  ]  oath  that  the  said  certificate  was  *  written  in  the  gunroom  of 
H.  M.  said  ship  by  the  purser,  who  is  at  present  at  Jamaica,  in 
the  presence  of  these  deponents  and  the  said  J.  Burton,  and  for  the  most 
part  from  his  dictation  ;  that  when  the  same  was  finished,  the  purser 
handed  it  to  the  said  Burton,  who  read  it  over,  and  upon  the  said  pur- 
ser asking  him  if  it  was  correct,  Burton  replied, '  quite  so,'  and  signed 
it ;  that  Captain  Evans  was  not  in  the  gunroom  at  any  period  of  the 
time  that  the  said  paper  was  so  dictated  by  the  said  Burton  and  writ- 
ten by  the  purser  as  aforesaid,  and  that  he  did  not  in  any  manner  inter- 
fere in  the  preparation  thereof.  And  all  these  deponents  made  oath 
that  the  officers  and  crew  of  H.  M.  said  ship  were  engaged  from 
11  o'clock,  A.  M.,  until  between  10  and  11  o'clock  the  same  night 
before  they  finally  succeeded  in  getting  the  said  vessel,  Ewell  Grove, 
safely  afloat,  during  the  whole  of  which  period  they  were  employed 
as  aforesaid,  and  in  consequence  of  the  wind  blowing  fresh  on  shore 
with  a  heavy  sea,  the  whole  of  the  boats  of  H.  M.  said  ship  were 
more  or  less  damaged  in  the  gunwales  and  sterns,  and  several  of  the 
oars  lost ;  that  they  were  frequently  compelled  to  bale  the  water  oat 
of  the  boats  to  prevent  them  from  being  swamped,  whilst  endeavor- 
ing to  get  on  board  the  vessel,  the  carrying  the  anchors  and  hawsers 
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out,  and  in  their  attending  upon  and  repairing  the  cutter  when  broken, 
whereby  the  crew  of  H.  M.  said  ship  incurred  great  risk  and  peril  of 
their  lives,  and  were  much  exhausted  from  the  fatigue  and  labor, 
having  been  closely  and  constantly  employed  from  the  commence- 
ment of  their  services  until  they  succeeded  in  getting  The  Ewell 
Grove  afloat ;  that  on  the  following  night  it  came  on  to 
•blow  very  hard,  with  the  wind  in  the  same  quarter,  and  [•219] 
direct  on  shore,  and  that  if  the  Ewell  Grove  had  not  been 
previously  got  off,  she  would  have  very  shortly  become  a  total  wreck ; 
that  The  Rbadamanthus  is  a  first  class  steam-ship,  with  two  engines, 
each  of  100  (at  least)  horse-power,  and  that  she  had  on  board  a  crew 
of  about  120,  including  officers  and  men,  and  also  eighty  soldiers  and 
officers ;  that  in  addition  to  the  full  power  of  steam,  60  men  were 
almost  constantly  employed  at  the  capstan  of  The  Rbadamanthus, 
and  in  heaving  up  to  their  own  anchor,  and  about  20  men  at  the 
windlass  of  The  Ewell  Grove  heaving  towards  the  two  anchors  that 
had,  as  aforesaid,  been  carried  out ;  that  it  would  have  been  impossi- 
ble without  the  assistance  of  a  steam-vessel  of  the  size  and  power  of 
The  Rbadamanthus  to  have  got  the  vessel  afloat,  inasmuch  as  the 
tide  ebbs  and  flows  very  little  where  the  vessel  was  lying  on  the 
rocks;  that  what  had  been  done  by  the  master  and  crew  of  The 
Ewell  Grove  in  attempting  to  get  her  off  the  rocks,  prior  to  the 
arrival  of  VL  M.  said  ship,  had  only  tended  to  hurry  The  Ewell  Grove 
to  her  destruction,  inasmuch  as  the  crew  of  The  Ewell  Grove  had 
commenced  taking  out  the  cargo,  before  she  had  been  sufficiently 
secured  by  backing  her  anchor  in  order  to  prevent  her  forging  further 
on  the  reef;  that  after  the  arrival  of  H.  M.  said  ship  at  Port  Royal, 
meeting  of  the  magistrates  was  convened  for  the  purpose  of  inquiring 
into  the  particulars  of  the  salvage  services  and  awarding  compensa- 
tion, and  after  a  most  minute  examination  on  oath  of  these  depo- 
nents, (to  wit,  Evans,  Hodder,  Gordon,)  and  Mr.  Heard,  the  mate, 
who  were  severally  cross-examined  by  David  Cohen, 
•  Esq.,  (one  of  the  consignees  of  The  Ewell  Grove,)  the  [  •  220  ] 
foUowing  award  was  made  by  the  court :  ^ 

"  We,  the  magistrates  convened  under  an  act  of  the  island,  53 
Geo.  III.,  c.  25,  to  adjust  the  quantum  of  salvage  to  H.  M.  S.  Rba- 
damanthus, for  the  salvage  of  The  Ewell  Grove  and  her  cargo,  on 
the  24th  day  of  July  last,  having  taken  the  examinations  of  wit- 
nesses, and  heard  what  could  be  alleged  by  David  Cohen,  Esq.,  the 
consignee  of  the  said  bark,  do  hereby  find  and  adjust  the  salvors  to 


1  The  examinations,  as  well  as  the  award,  were  among  the  papers  before  the  court 
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be  entitled  to  one  third  of  the  value  of  the  bark,  one  third  of  the 
cargo,  consisting  of  107  hogsheads  of  sugar,  3  tierces  of  sugar,  12 
tierces  of  coffee,  49  puncheons  of  rum,  29  tons  of  logwood,  44  lance- 
wood  spars,  1  teacle,  and  8  kegs  of  tamarinds,  together  with  one  third 
of  the  freight  of  such  cargo  to  London,  and  do  hereby  award  the 
same  to  be  paid  by  the  owners  to  Captain  Evans,  to  be  by  him 
apportioned  among  his  officers,  seamen,  and  marines,  according  to 
the  usage  and  custom  of  the  navy  in  such  cases." 

Eing^s  Advocate  and  PhiUimore,  for  the  salvors. 

Bumaby  and  Addams^  contrd^  cited  The  Mary  Ann,^  Frances  Mary,^ 
and  Salacia.8 

Sib  John  Nicholl.  This  case  was  very  fully  and  ably  argued  on 
the  last  court  day ;  it  is  of  some  magnitude  and  importance  :  several 
adjudged  cases  were  referred  to,  and  the  court  wished  to  look  into 

them  before  its  decision  ;  but  it  seldom  happens  that  in  cases 
[  ^221  ]  of  salvage  there  is  much  of  application ;  each  case  *  depends 

on  its  own  circumstances ;  yet  generally  some  principle  may- 
be extracted  from  previous  decisions ;  and  one  principle  contended 
for  is,  that  the  proportion  of  reward  is  not  so  great  where  the  pro- 
perty is  large,  as  where  it  is  small,  that  where  it  is  60,000/.  it  is  less 
than  where  6,000Z. :  the  value  of  the  property  saved  is  certainly  not 
an  immaterial  circumstance,  for  in  proportion  to  that  value  is  the 
benefit  to  the  owners,  and  that  is  one  of  the  primary  principles  in 
settling  the  amount  of  remuneration.  In  case^  of  recapture,  the  rule 
of  proportion  was  the  sole  rule ;  it  was  the  only  circumstance  adopted 
by  the  legislature :  —  whether  the  recapture  was  affected  after  a  severe 
action,  and  the  property  very  small,  or  whether  it  was  effected  with- 
out resistance,  and  was  of  great  value,  still  the  proportion  was  the 
same.  This  had  not  formerly  been  the  case ;  but,  after  some  experi- 
ence, the  legislature  deemed  it  best  to  fix  a  definite  proportion,  and 
to  give  one  eighth.  But  in  civil  salvage,  for  mere  assistance  to  ships 
in  distress,  there  is  no  fixed  proportion  applying  to  all  cases  —  there 
is  a  discretion.  In  derelicts, indeed,  there  are  in  practice  some  limits; 
where  an  owner  appears,  there  is,  I  believe,  no  instance  in  which 
more  than  half,  though  seldom  less  than  one  third  is  given.  In  the 
great  case  of  The  Thetis,*  where  the  property  was  immense  and  the 
efforts  of  the  salvors  of  the  most  extraordinary  and  meritorious  kind, 


1  1  Hagg.  A.  B.  158.  ^  2  Id.  89.  «  2  Id.  262.  4  Supra,  p.  14. 
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indeed  quite  unexampled,  the  sum  finally  given  was,  after  all  deduc- 
tions, scarcely  less  than  one  third.  But  I  repeat,  that  in  cases  of  civil 
salvage  there  is  no  fixed  proportion. 

The  facts  of  most  cases  have  peculiarities  of  *  more  or  [  *  222  ] 
less  weight,  which  furnish  criteria  for  their  adjudication ;  and 
that  observation  renders  it  proper  to  refer,  in  the  first  place,  to  the 
facts  of  the  present  case.  The  master  states  them  in  his  protest, 
which  was  noted  and  extended  in  the  usual  way  for  the  satisfaction 
and  benefit  of  his  owners.  (The  court  read  the  protest.)  There  are 
some  omissions  of  details  in  this  statement ;  but  giving  credit  to  the 
master  for  the  truth  of  it — it  is  made  on  the  2d  of  October,  before 
the  salvage  cause  commenced  —  some  observations  arise  upon  it 
On  the  21st  of  July,  this  vessel  was  sailing  under  a  few  sails,  and 
those  reefed,  so  that  there  was  considerable  wind,  the  swell  also  was 
considerable,  and  the  lead  was  constantly  going ;  the  water  shoaled 
from  7  to  3  fathoms,  so  that  the  rock  was  shelving  towards  the  sea 
at  the  place  where  the  vessel  grounded ;  she  "  sued  15  inches  of  water 
at  daylight ; "  «  suing,"  as  I  understand,  means  that  the  water  did 
not  reach  within  15  inches  of  the  ordinary  draft,  so  that  the  vessel 
must  have  got  pretty  high  on  the  rock ;  and  what  shows  that  the 
chance  of  getting  off  was  not  very  favorable,  is  that  on  the  morning 
of  the  22d  the  upper  masts  and  yards  were  taken  down.  But  what 
was  her  state  on  the  24th  — what  the  chance  of  then  getting  her  off? 
She  was  bumping  heavily,  for  her  keel  and  copper  were  much  rubbed ; 
puncheons  of  rum,  hogsheads  of  sugar  were  broken,  and  all  the  eflforts 
of  the  two  preceding  days  had  afforded  no  benefit ;  nor,  when  the 
power  of  steam  and  of  above  100  men  came  in  aid,  was  the  slightest 
effect  produced  until  she  was  further  lightened. 

There  is  another  circumstance  respecting  which  there  can  , 
be  no  error.    It  is  mentioned  that  the  *  tides  rise  and  fall  but  [  *  223  ] 
little  on  that  part  of  the  Jamaica  coast :  at  all  places  tides 
rise  and  fall  more  at  spring  than  at  neap  tides,  but  whether  much  or 
little,  the  tide  was  as  unfavorable  as  it  could  be  to  the  vessel  getting 
off,  for  by  the  almanac  it  appears  to  have  been  full  moon  on  the  20th ; 
about  the  22d,  then,  would  have  been  the  highest  spring  tide,  and  on 
the  23d  and  24th  they  would  be  falling  off,  and  so  continue  till  after 
the  subsequent  quarter  and  change  of  the  moon.     The  vessel  had 
grounded  as  high  up  the  shelving  rock  as  the  spring  tide  would  carry 
her,  and  there  was  no  prospect  of  her  being  assisted  for  some  time 
by  the  tide ;  but,  on  the  contrary,  her  difficulties  would  be  increased. 
Such,  then,  from  the  master's  own  protest,  were  the  risk  and  dan- 
ger of  this  ship  and  cargo,  when,  on  the  morning  of  the  24th,  the 
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master  descries  a  steamer,  The  Rhadamanthus,  coming  round  the 
point,  and  immediately  hoists  a  signal  of  distress.     The  master,  ia 
his  protest,  especially  describes  it  as  a  signal  of  distress ;  but  the 
owners,  willing  to  soften  this  fact  down,  call  it  a  signal  of  assistance- 
There  is  not,  I  believe,  much  difference.     The  master,  in  his  affidavit, 
indeed,  says  that  it  was  the  appearance  of  bad  weather  that  induced 
him  to  hoist  the  signal ;  so  that  when  his  own  eflforts,  and  those  of 
his  crew,  with  other  assistance,  had  not  hitherto  availed,  and  it  was 
of  the  highest  importance  to  resort  to  every  possible  means  to  get  ofT, 
fear  of  a  change  of  weather  is  stated  to  be  the  only  reason  for  hoist- 
ing this  signal ;  such  an  apprehension  might  well  be  an  additional 
reason,  as  it  was  in  July,  one  of  the  hurricane  months,  the 
[  •  224  ]  •  most  tempestuous  season  of  the  year ;  but  I  take  the  fact 
as  sworn  to  in  the  protest 
I  now  proceed  to  the  circumstances  under  which  the  assistance  was 
given,  and  the  salvage  effected  ;  and  for  that  purpose  I  rely  upon  the 
affidavit  made  by  the  commander,  the  two  lieutenants,  and  the  sur- 
geon of  The  Rhadamanthus. 

The  court  referred  to  and  read  that  affidavit. 

Such  are  the  facts  as  in  this  affidavit,  and  I  see  no  reason  to  doubt 
their  truth  ;  and  from  them  it  is  proper  to  consider  what  are  the  chief 
ingredients  to  diminish  or  increase  the  amount  of  remuneration.  It 
is  true  that  The  Rhadamanthus  is  one  of  his  Majesty's  ships,  worked 
by  steam,  found  and  paid  at  the  expense  of  the  public  ;  yet  that  does 
not  give  a  title  to  private  individuals  to  employ  and  be  assisted  by 
them,  without  remuneration,  any  more  than  by  any  other  vessel  in 
the  public  service.  There  is  no  solid  distinction  between  thera. 
King's  ships  are  fitted  out  for  war  —  to  protect  the  commerce  of  the 
country;  they  are  bound  to  recapture  —  it  is  part  of  their  duty;  and 
yet,  though  armed  and  manned  at  the  public  expense,  they  are 
rewa^rded  for  the  benefit  rendered  to  the  individual  owner — some- 
thing less,  certainly,  than  if  the  recapture  be  by  a  privateer ;  for  a  pri- 
vateer has  one  sixth,  while  a  king's  ship  one  eighth,  in  the  proportion 
of  a  third  and  a  fourth.  On  parity  of  reason  and  fair  analogy,  a 
similar  principle  may  apply  to  civil  salvage  effected  by  vessels  in  the 

public  service.  And  if  it  be  said  that  in  such  cases  the  time 
[•225]  of  the  •salvors  is  not  sacrificed,  and  their  property  not 

risked.  That  is,  however,  a  question  between  them  and  the 
admiralty ;  for  it  is  to  be  remembered  that  in  The  Thetis  there  were 
deductions :  the  admiralty  was  repaid  for  the  time  of  the  officers  and 
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men,  and  for  the  expenses.^  In  the  present  case  it  does  not  appear 
whether  the  admiralty  will,  out  of  the  salvage,  stop  the  pay  or  make 
good  any  damage ;  but  that  is  a  question  between  the  admiralty  and 
the  salvors.  Again,  in  The  Lustre,  a  government  steamer,  very 
recently  decided,^  the  owners  and  underwriters  were  required  to 
undertake  for  any  damage  that  might  be  done ;  so  little  was  it  con- 
sidered that  it  was  part  of  the  duty  of  a  government  steam-vessel  to 
incur  risk  for  private  individuals,  or  that  they  had  a  right  to  her  ser- 
vices ;  and  the  officers  and  men  were  in  that  case  rewarded  at  the 
expense  of  the  owners.  I  have,  therefore,  no  doubt  as  to  the  title  of 
bis  Majesty's  steam-vessels,  in  cases  of  civil  salvage,  to  remunera- 
tion. 

In  effecting  this  service,  there  was  no  great  personal  risk,  but  there 
was  some ;  boats  passing  and  repassing  in  a  heavy  swell  on  a  lee- 
shore,  men  carrying  out  and  taking  up  anchors,  hawsers  breaking,  are 
circumstances  of  some  risk,  and  denote  much  personal  labor.     But 
there  was  considerable  risk  of  another  sort  —  the  risk  of  responsibi- 
lity.   The  steam-vessel  was  on  a  service  requiring  despatch  ;  she  was 
under  positive  orders  to  return  by  a  certain  time,  and  it  was  not  till 
after  much  consideration  and  doubt  that  Captain  Evans  takes  upon 
himself  the  responsibility,  and  sends  an  excuse  to  the  com- 
modore.   •But  if  any  untoward  accident  had  happened,  [*  226  ] 
this  conduct  might  have  deeply  involved  the  captain,  and 
perhaps  also  his  officers ;  and  I  think,  therefore,  that  the  incurring 
such  a  responsibility  was  equal  to  a  personal  risk  of  life ;  but,  how- 
ever that  may  be,  it  forms  a  strong  feature  in  this  case. 

The  other  main  feature  is  the  peril  and  danger  out  of  which  the 
ship  and  cargo  were  rescued  ;  and  the  strong  probability  is,  that,  but 
for  the  assistance  of  The  Rhadamanthus,  they  would  have  been 
wrecked.  Would  not  the  owners  or  underwriters,  if  they  could  at 
the  time  have  known  of  the  position  of  this  vessel  and  property,  have 
readily  given  one  third,  or  even  one  half,  to  have  had  them  safely 
released  ?  The  court  certainly  cannot  proceed  on  that  conjecture ;  it 
must  be  guided  by  facts ;  and  here  it  has  good  evidence  in  the  certi- 
ficate which  the  master  gave  on  the  25th  of  July,  the  next  day  after 
the  service.  He  there  attributes  "  to  the  assistance  thus  afforded  by 
The. Rhadamanthus,  the  safety  of  the  ship  and  cargo;  and  that  no 
other  but  a  steam-vessel  could  have  effectually  saved  them."  This 
certificate  is  signed  by  the  master,  and  yet  he  now  states  that  it  was 
obtained  by  contrivance  on  the  part  of  Captain  Evans,  and  that  he 


1  See  The  Thetis,  supra,  p.  89.  *  Supra,  p.  154. 
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signed  it  without  knowing  the  contents.  Is  this  trae,  or  is  it  false  ? 
It  is  folly,  at  the  least,  to  sign  a  paper  without  knowing  its  contents ; 
but  what  is  of  more  importance,  is  not  the  statement  false  ?  It  is 
not  only  positively  contradicted  by  Captain  Evans,  but  it  is  proved 
by  his  officers  that  this  certificate  "  was  written  below  in  the  gun- 
room, in  the  presence  of  the  master,  in  part  dictated  by  him- 
[  •  227  ]  self;  •that  it  was  then  handed  to  him,  and  he  read  it  over  ; 
and  being  asked  whether  it  was  correct,  replied,  quite  so,  and 
signed  it."  The  court  must  then  take  this  charge  against  Captain 
Evans  to  be  false.  But  there  are  also  the  master's  declarations  recenti 
factOy  proved  by  Mr.  Evelyn,  the  collector  of  customs  at  Jamaica,  who 
was  on  board  The  Rhadamanthus,  and  witnessed  the  whole  transac- 
tion ;  and  in  his  affidavit  he  states  that  Barton,  the  master,  considered 
the  escape  of  the  ship  as  providential,  and  that  she  must  have  gone 
to  pieces  —  not  by  storm  or  hurricane,  but  by  the  first  sea-breeze ;  and 
it  so  happened  that  on  the  very  next  night  there  was  a  gale  of  wind. 
Viewing,  then,  all  the  circumstances  under  which  this  valuable 
ship  and  cargo  were  saved,  what  is  a  sufficient  reward  ?  The  magis- 
trates at  Jamaica,  upon  a  reference  to  them  under  a  local  act,  gave 
one  third  of  the  value,  about  2,000^  That  award  is  signed  by  six 
magistrates,  and  was  made  after  the  witnesses  had  been  cross-exa- 
mined by  Mr.  Cohen,  the  agent  of  the  ship-owners.  What,  however, 
is  the  nature  of  that  local  act,  or  what  jurisdiction  it  gives,  the  court 
has  no  means  of  ascertaining.  It  was  not  quite  an  ex  parte  proceed- 
ing, for  though  Mr.  Cohen  says  he  had  only  a  "  qualified  authority  " 
yet,  as  he  attended  and  cross-examined,  he  took  care,  substantially, 
of  the  owner's  interests.  It  is  also  true,  that  the  master  and  crew  of 
The  Ewell  Grove  were  gone ;  but  as  there  is  no  material  difference 
between  the  facts  as  then  stated  and  the  affidavits  in  the  cause,  their 
presence  would  not,  I  apprehend,  have  altered  the  case.  But  though 
I  have  no  reason  to  suppose  that  the  magistrates — well 
[  •  228  ]  acquainted,  too,  *  with  the  localities  —  had  not  the  real 
merits  before  them,  yet  their  award  is  not  binding  on  this 
court,  and  I  am  not  disposed  to  go  the  whole  length  of  it.  The 
property,  it  was  said,  is  considerable.  So  is  the  benefit  to  the  own- 
ers—  it  is  proportionate  ;  and  they  have  had  the  assistance,  not  only 
of  this  powerful  steam-vessel,  but  of  about  two  hundred  men  —  a 
great  number  to  share  in  a  salvage  remuneration.  But  considering 
that  the  vessel,  though  in  extreme  danger,  was  not  a  derelict,  and  that 
the  salvage  was  effected  by  a  steamer  in  the  pay  of  government,  I 
had  proposed  to  give  one  fifth,  about  twenty  per  cent,  and  that  the 
owners  should  pay  all  the  costs ;  but  to  avoid  any  further  inquiry  into 
the  exact  amount  of  the  value  of  the  cargo  that  has  been  preserved. 
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and  which  may  be  necessary  if  I  allot  a  proportion,  I  will  give  1,200/. 
and  costs. 


H.  M.  S.  Thetis. 

Jane  9,  1835. 

Priie  igentB  are  to  retain  and  paj  oyer  to  the  treasurer  of  the  navy  five  per  cent,  on  the  net 
proceedB  from  and  oat  of  all  civil  salvage,  and  vessels  derelict,  and  moneys  arising  there- 
from. \ 

This  question  came  on  upon  a  monition  against  the  treasurer 
of  the  navy  to  repay  976L  35.,  paid  in  error,  as  alleged,  to  the  prize 
accoants,  being  the  amount  of  a  deduction  of  five  per  cent  from  the 
net  proceeds  of  salvage  to  H.  M.  S.  Lightning.  The  payment  had 
been  made  by  Mr.  Woodhead,  the  agent,  on  behalf  of  H.  M.  S.  Light- 
ning, but  subject  to  a  legal  question  as  to  the  liability.^ 

•  Addams  and  Haggard^  in  support  of  the  monition.  [  *  229  ] 

Eif^s  Advocate  and  Phillimorey  conlrd. 

Sir  J.  NicHOLL.  The  facts  are  not  disputed  —  they  may  be  briefly 
stated,  tt  M.  S.  Thetis  was  lost  off  the  coast  of  Brazil,  with  con- 
siderable treasure,  the  principal  part  of  which  was  afterwards  reco- 
vered by  H.  M  S.  Lightnmg,  sent  to  England,  and  proceeded  against 
as  droits  of  admiralty,  but  upon  a  claim  on  behalf  of  the  owners,  it 
was  restored  subject  to  salvage.  The  salvage  ultimately  awarded 
was  nearly  30,000/.,^  and  the  present  question  is,  whether  such  sal- 
vage, but  particularly  the  proportion  paid  to  The  Lightning,  is  liable 
to  a  percentage  to  Greenwich  Hospital.  Mr.  Woodhead,  the  agent 
for  The  Lightning,  was  called  upon  to  pay  the  percentage,  and  he 
very  properly  paid  it,  but  under  protest,  for  the  purpose  of  having  the 
decision  of  the  court.  The  question  principally  turns  upon  the  67 
Geo.  IIL  c.  127,  ss.  1  and  2,  though  there  are  some  former  acts,  and 


1  His  Majesty,  by  his  order  in  council,  dated  16th  January,  18S4,  approved  of  the 
report  of  the  judicial  committee,  whereby  the  sum  of  29,000/.  was  allotted  for  salvage 
to  Thomas  Dickinson,  Esq.,  the  commander,  and  the  rest  of  the  officers  and  crew  of 
H.  M.  S.  Lightning,  serving  under  his  command,  and  to  Rear  Admiral  Sir  Thomas 
Baker.    The  admiral's  share  had  been  received  by  his  own  agent 

*  See  The  Thetis,  supra,  p.  14. 
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one  subsequent,  which  may  assist  in  the  construction  of  the  57  Geo. 

III.  c.  127.     The  title  and  first  two  clauses  of  that  act  are  in 
[  •  230  ]  these  words ;  ^  [the  court  read  *  them ;]  and  they  show  that 

the  statute  is  not  confined  to  matters  merely  of  prize. 
It  is  not  wholly  immaterial  in  construing  this  act,  if  there  can  be 
any  doubt  upon  it,  to  recollect  upon  what  principle  this  percentage 
was  given  to  Greenwich  Hospital ;  it  was  not  as  a  penalty  on  the 
officers  and  seamen  of  H.  M.  service  ;  for  if  so,  it  would  be  entitled  to 
be  construed  strictly  in  their  favor ;  but  it  was  given  as  a  liberal  and 
equitable  contribution,  on  the  part  of   officers  and  men  who  are  so 


>  "  An  act  to  settle  the  sbare  of  prize  money,  droits  of  admiralty,  and  bounty  money 
payable  to  Greenwich  Hospital,  and  for  securing  to  the  said  hospital  all  unclaimed 
shares  of  vessels  found  derelict,  and  of  seizures  for  breach  of  revenue,  colonial,  navi- 
gation, and  slave  abolition  laws. 

"  1.  Whereas  doubts  have  arisen  whether  by  virtue  of  the  several  laws  now  in  force 
the  percentage  heretofore  payable  to  the  royal  hospital  for  seamen  at  Greenwich  out 
of  all  prize  money,  droits  of  admiralty,  and  bounty  money,  continued  to  be  payable  to 
the  said  institution  after  the  expiration  of  the  hostilities  which  existed  at  the  time  pro- 
▼ision  was  made  for  the  payment  of  the  ssud  percentage ;  and  it  is  expedient  that  far- 
ther provisions  and  regulations  should  be  made  relating  thereto.  Be  it  therefore 
enacted  by  th^  King's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  immediately  after  the  passing  of  this  act,  the 
said  royal  hospital  for  seamen  at  Greenwich  in  the  county  of  Kent,  shall  be  and  are 
hereby  declared  to  be  entitled  to  receive  the  sum  of  5/.  per  centum,  not  only  upon  all 
prizes  taken  by  any  of  his  Majesty's  ships  or  vesseb  up  to  the  termination  of  the  said 
hostilities,  but  also  upon  the  net  proceeds  of  all  prizes  taken  and  condemned  since  the 
17th  day  of  June,  1814,  and  upon  all  grants  made  to  the  royal  navy  or  marines,  and 
upon  all  bounty  moneys  and  seizures  under  the  revenue,  colonial,  navigation,  or  slave 
abolition  laws;  and  also  upon  all  droits  of  admiralty  whatsoever  which  shall  have 
arisen  and  become  payable,  or  shall  be  distributable  to  or  amongst  the  officers  and 
crews  of  any  of  his  Majesty's  ships  or  vessels  since  the  said  17th  day  of  June,  1814. 

"  2.  And  be  it  further  enacted,  that  from  and  after  the  passing  of  this  act,  all  and 
every  prize  agent  and  prize  agents  already  appointed  or  hereafter  to  be  appointed  by 
virtue  of  any  act  now  in  force,  or  of  any  prize  act  hereafter  to  be  passed,  shall,  from 
and  out  of  the  net  proceeds  of  all  prizes  taken  and  condenmed  since  the  said  17th  day 
of  June,  1814,  and  from  and  out  of  the  net  proceeds  of  all  bounty  bills,  and  of  all  seizures 
under  the  revenue,  colonial,  navigation,  or  slave  abolition  laws,  and  of  all  moneys  arising 
from  derelicts,  and  of  all  grants  whatsoever  which  shall  respectively  have  come  into  their 
hands  since  the  said  1 7  th  day  of  June,  1814,  and  are  not  yet  distributed,  or  shall  hereafter 
come  into  their  hands,  retain  for  the  use  of  the  said  royal  hospital,  and  shall  within  ten 
days  next  after  the  account  of  the  said  moneys  shall  have  been  examined  and  certified 
by  the  examiner  of  naval  prize  accounts,  or  if  there  should  be  no  such  officer,  then 
within  ten  days  from  the  notification  of  any  distribution  of  the  said  moneys,  pay  over 
to  the  treasurer  of  the  said  royal  hospital,  or  his  deputy,  or  to  any  person  to  be  ap- 
pointed by  such  treasurer  by  writing  under  his  hand  and  seal  to  receive  the  same,  for 
the  use  of  the  said  royal  hospital,  the  sum  of  5/.  per  centum  on  the  net  proceeds  of 
every  such  prize,  grant,  or  other  moneys." 
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fortunate  aa  to  receive  something  beyond  their  pay,  towards  the  sap- 
port  of  this  institation,  and  in  aid  of  those  funds  from  which  possibly 
even  some  of  the  contributors  themselves   might  receive 
benefit.     Such  •  has  been  the  principle  on  which  the  legis-  [  *  231  ] 
lature  has,  at  various  times,  allotted  this  percentage  —  not  I 
repeat,  as  a  penalty,  but  as  a  libtral  and  humane  contribution  to  sup- 
port this  most  valuable  and  splendid  institution. 

It  may  not  be  improper  to  trace  back  this  principle ;  it  is  well 
known  that  all  prize,  arising  from  capture,  is  primd  facicy  in  the 
crown,  and  is  now  derived  from  the  crown  under  different  acts  of 
the  legislature.  Immediately  upon  letters  of  marque  and  reprisal  is- 
suing— the  modern  mode  of  proclaiming  war  —  an  order  in  council 
disclaims,  on  the  part  of  the  crown,  all  interest  in  captures  after  con- 
demnation and  final  adjudication  to  the  captors ;  and  there  may  be 
good  reason  for  the  crown  not  parting  with  its  interests  till 
the  *  property  is  so  disposed  of.  On  this  foundation  the  [  •  232  ] 
Prize  Acts  rest  The  title  of  the  45  Geo.  III.  c.  72  is,"  An 
Act  for  the  encouragement  of  seamen  and  the  better  and  more  effect- 
ually Qianning  H.  M.  Navy."  Such  also  is  the  title  of  the  33  Geo. 
Ill  c.  66.  The  Prize  Acts  regulate  the  distribution,  and  the  appoint- 
ment of  agents  for  distribution ;  and  I  am  not  aware  of  any  other 
than  the  Prize  Acts  under  which  bodies  of  men  collectively  can  ap- 
point  agents  for  distribution  of  prize ;  and  where  other  acquisitions 
are  to  be  distributed,  still  the  distribution  is  to  be  made  by  agents 
denominated  in  these  acts  prize  agents. 

At  first  the  percentage  was  confined  to  matters  of  prize,  and  that 
only  upon  unclaimed  shares ;  the  earliest  statute  was  46  Geo.  III. 
c  100,  the  title  of  which  is,  *•  An  Act  to  empower  the  commissioners 
and  governors  of  Greenwich  Hospital  to  make  certain  allowances  to 
old,  infirm,  wounded,  or  disabled  officers  in  the  royal  navy ;  to  pro- 
vide a  fund  for  the  payment  of  such  allowances,  and  for  the  increase 
of  pensions  to  disabled  seamen  and  marines."  By  the  second  sec- 
tion of  that  act,  prize  agents  are  to  retain  for  the  use  of  Greenwich 
Hospital  1/.  135.  4(L  per  cent  on  the  proceeds  of  prizes,  and  to  pay  it 
over  to  the  treasurer.  The  third  section  directs  a  like  percentage  on 
the  amount  of  the  droits  of  admiralty  to  be  retained ;  and  the  fourth 
also  on  bounty  money.  The  very  next  act  —  46  Geo.  IIL  c.  101  — 
directs  ^  prize  agents  to  retain  3/.  6^.  8d.  out  of  the  net  proceeds  of 
prizes  for  the  use  of  Greenwich  chest ; "  both  together  making  a  per- 
centage of  5^,  (and  this  was  the  first  act  by  which  a  per- 
centage was  given,)  but  still  confined  to  proceeds  *  of  prize  [  *  233  ] 
of  war.  Subsequent  acts,  however,  (as  sufficiently  appears 
from  the  title  and  first  section  of  57  Geo.  IIL  c.  127,)  extended  this 
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percentage  to  other  acquisitions  not  prize  of  war,  specifying  "all 
grants  made  to  the  royal  navy  or  marines,  all  bounty  moneys,  seizures 
under  the  revenue,  colonial,  navigation,  slave  abolition  acts,  and  also 
all  droits  of  admiralty  whatever  which  shall  be  distributable  to  or 
among  the  officers  and  crews  of  H.  M.  ships." 

Thus  every  acquisition  which  shall  be  distributable  to  the  officers 
and  crews  of  H.  M.  ships  and  to  marines  is  made  subject  to  a  percent^ 
age;  and  prize  agents  being  the  only  persons  authorized  to  make  distri- 
bution, it  may  be  much  doubted  whether  acquisitions,  which  are  to  be 
distributed  in  any  way  among  officers  and  seamen,  are  not  in  the 
first  instance  acquired  for  the  crown.  Whether  then  an  agent  could 
compromise  and  give  up  any  rights  of  this  kind  without  consent,  ex- 
press or  implied,  on  the  part  of  the  crown,  is  also  much  to  be 
doubted ;  it  was  stated  in  argument  that  they  might;  but  I  know  of 
no  authority  to  that  extent ;  and  the  court  does  not  acquiesce  in  the 
remark ;  indeed  a  doubt  may  exist  whether  in  salvage  effected  by  the 
servants  of  the  crown,  and  in  its  pay,  and  on  board  its  ships,  the 
crown  might  not  step  in  and  claim  the  salvage  and  its  appropriatioQ 
for  public  purposes ;  but  a  consideration  of  this  point  is  unnecessary 
in  the  decision  of  the  present  question. 

Looking,  then,  to  these  statutes,  and  to  the  very  words  of  the  57 
Geo.  III.  c.  127,  I  can  scarcely  conceive  any  acquisition,  beyond 
mere  pay,  which  is  distributable  among  the  officers  and 
[  •  234  ]  •crew  of  a  ship  in  H.  M.  service,  that  it  was  not  the  inten- 
tion of  the  legislature  to  make  liable  to  this  contribution  — 
to  the  support  of  Greenwich  Hospital.     T^jere  is  one  single  instance 
in  which  the  percentage  has  not  been  paid,  and  that  is  the  Genoa 
case,^  which  was  cited.     That  was  a  capture  of  booty ;  and  it  may 
be  rather  doubted  whether  booty  is  not  in  some  manner  prize ;  but 
that  case  does  nut  apply ;  it  was  in  1814,  before  the  57  Geo.  III. ;  and 
if  it  could  be  held  to  apply,  it  can  hardly  be  imagined  that  even  booty 
would  not  be  now  subject  to  the  percentage,  because  it  passes  as 
grant. 

The  second  clause  of  the  57  Geo.  III.,  which  I  have  read, 
extends  in  words  to  the  present  case.  It  is  true  that  the  term 
"prize  agent"  is  there  used;  and  possibly  he  might  have  been  more 
correctly  described  "agent  for  distribution;"  but  it  is  quite  evi- 
dent that  the  term  "  prize  agent "  is  not  now  limited  to  an  agent 
for  prize  of  war,  but  extends  to  any  distribution  among  officers 
and  crew.     In  the  Prize  Act  of  1793,  the  mode  of  appointing  an 
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agent  for  the  distribution  and  management  of  prize  is  regulated  ;  in 
the  Prize  Act  of  1803,  the  same  mode  is  again  enacted  and  further 
regulated;  and  as  other  acquisitions  \Vere  to  be  distributed,  the  acts 
still  went  on  in  describing  agents  for  distribution  merely  as  prize 
agents.  It  so  happens  that  this  second  clause  extends  to  acquisi- 
tions not  expressly  mentioned  in  the  first,  in  much  the  same  manner 
as,  in  10  Geo.  IV.,  the  22d  clause  extends  the  17th,  to  which  I  will 
presently  refer.  Here  in  the  first  clause  there  is  no  mention  of 
derelicts ;  but  in  the  second,  it  is  enacted  in  respect  "  of  all  [  *  235  ] 
moneys  arising  from  derelicts  and  of  all  grants."  Now  dere- 
licts 2LTe primd  facie  droits ;  they  are  so  till  a  claim  is  allowed;  they 
do  not  become  actual  droits  until  a  year  has  expired  w^ithout  such  a 
claim,  and  until  then  they  are  only  derelicts.  This  treasure,  though 
it  never  became  a  droit,  was  a  derelict ;  it  was  out  of  the  possession 
of  any  person  in  right  of  the  owner  —  it  was  at  the  bottom  of  the  sea 
and  fished  up  from  it ;  and  there  was  no  doubt  in  the  mind  of  any 
one  who  sat  in  the  court  of  appeal  that  it  was  a  derelict ;  but  within 
the  time  prescribed  by  law,  the  owners  or  their  representatives  ap- 
peared  and  claimed  the  property,  and  upon  proof  of  ownership  it  was 
restored  to  them  —  but  subject  to  salvage,  and  the  salvage  is  in 
respect  of  moneys  arising  out  of  derelict. 

Upon  the  true  construction  and  meaning  of  57  Geo.  III.  (without 
referring  to  10  Geo.  IV.)  there  appears  then  to  me  no  doubt,  that  the 
percentage  is  due  to  Greenwich  Hospital,  as  well  as  in  regard  to  for- 
feited and  unclaimed  shares  as  moneys  arising  from  derelict  —  that  is, 
as  salvage.     If  there  could  be  any  doubt,  it  would  be  removed  by  10 
Geo.  IV.  c,  26.     The  title  of  this  act  is  "  to  transfer  the  management 
of  Greenwich  out-pensions,  and  certain  duties  in  matters  of  prize,  to 
the  Treasurer  of  the  Navy ; "  and  the  preamble  is  to  the  same  effect ; 
but  they  do  not  limit  the  enacting  part ;  8lnd  it  is  clear  that  the  act, 
in  its  clauses,  is  not  confined  to  matters  of  prize.     For  instance,  the 
17th  section  enacts  "that  all  forfeited  and  unclaimed  shares  and 
balances  of  prize  money,  and  a  percentage  of  51.  in  every 
100/.  out  of  the  •  proceeds  of  all  prizes,  and  out  of  all  grants  [  *  236  ] 
to  the  royal  navy  and  marines,  and  out  of  all  bounty  moneys, 
and  all  seizures  under  the  revenue,  colonial,  navigation,  and  slave 
abolition  laws,  and  out  of  all  droits  of  admiralty,  and  out  of  all 
moneys  arising  from  derelicts,  shall  continue  to  be  paid,  and  be  paya- 
ble to  the  Treasurer  of  the  Navy;"  using  therefore  the  same  terms 
as  57  Geo.  III.,  and  expressly  specifying  "  out  of  moneys  arising  from 
derelicts."     This  section  applies  only  to  a  continuation  of  former 
regulations  in  regard  to  a  percentage,  so  that  I  cannot  agree  to  the 
remark,  that  if  the  clause  had  been  intended  to  extend  to  "  Civil 
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salvage,"  it  would  have  been  here  introduced :  such  an  enactment 
was  not  here  necessary ;  the  words,  "  moneys  arising  from  derelict," 
were  sufficient  to  extend  to  cases  in  which  civil  salvage  arose  from 

derelicts:  but  the  22d  section  embraces  all  other  civil  sal- 
[  *  237  ]  vage ;  ^  and  piratical  *  seizures  are  here  newly  introduced  ; 

and  the  clause  corresponds  to  s.  2  of  67  Geo.  III.,  and  to  the 
former  statutes  in  enacting,  that  the  percentage  is  "to  be  retained 
by  prize  agents." 

Is  no  force  then  to  be  given  to  the  words,  "  civil  salvage,"  in  this 
clause?  I  cannot  think  that  they  were  uselessly  introduced;  for 
there  might  be  a  "  civil  salvage,"  to  which  the  words  previously  used 
would  not  strictly  extend  —  such  as  arises  from  assistance  to  vessels 
of  which  the  possession  had  not  been  abandoned  —  that  would  be  a 
"  civil  salvage,"  but  not  "  money  arising  from  derelict."  Every  sum 
of  money  arising  from  derelict  is  a  civil  salvage,  though  every  civil 
salvage  does  not  necessarily  arise  from  derelict  If  the  treasure  re- 
covered from  The  Thetis  were  not  derelict ;  if  it  were  never  out  of 
possession ;  if  it  were  only  saved  from  a  vessel  in  distress,  still  it 
would  be  a  civil  salvage  within  this  22d  clause.  No  doubt  in  my 
mind  exists  either  as  to  the  intention  of  the  legislature,  or  the  con- 
struction of  these  statutes  ;  and  I  am  of  opinion  that  the  percentage 
is  due  to  Greenwich  Hospital,  even  under  67  Geo.  III.,  as  money 
arising  from  derelict;  and  that  if  on  that  point  there  could  be  a 
doubt,  it  is  removed  by  the  10  Geo.  IV.  The  court  therefore  pro- 
nounces for  the  percentage,  and  dismisses  the  treasurer  of  the  navy 
from  any  further  appearance  to  the  monition. 


^  "And  be  it  enacted,  That  all  and  every  prize  agent  and  prize  agents  shall,  from 
and  out  of  the  net  proceeds  of  all  naval  prize  and  bounty  money,  head  money,  grant, 
and  other  allowance  of  money  in  the  nature  thereof,  to  «vhich  the  officers  or  crews  of 
any  of  his  Majesty's  vessels,  or  any  commissioned  officer,  warrant  officer,  petty  officer, 
private  seaman  or  marine,  supernumerary  or  boy,  or  other  person  shall  be  entitled, 
and  from  and  out  of  all  bounty  moneys,  piratical  seizures,  and  seizures  under  the 
revenue,  colonial,  navigation,  or  slave  abolition  laws,  and  from  and  out  of  all  civil  sal- 
vage, and  vessels  derelict,  and  moneys  arising  therefrom,  and  also  from  and  out  of  all 
naval  captures  whatsoever,  and  from  and  out  of  all  other  naval  proceeds  or  produce 
in  the  nature  of  prize  or  grant,  to  which  the  Royal  Hospital  for  Seamen  at  Greenwich, 
or  the  Corporation  of  Greenwich  Hospital,  or  the  treasurer  thereof,  by  any  act  or  law 
or  custom  whatsoever,  has  been  heretofore  entitled,  retain  for  the  treasurer  of  his 
Majesty's  navy  for  the  time  being,  for  the  purposes  of  this  act,  and  shall  within  ten 
days  next  after  the  account  of  the  said  moneys  shall  have  been  examined  and  certified 
by  the  examiner  of  naval  prize  accounts,  or  if  there  should  be  no  such  officer,  then 
within  ten  days  from  the  notification  of  any  distribution  of  the  said  moneys,  pay  into 
the  Bank  of  England,  to  the  prize  account  of  the  said  treasurer  of  the  navy,  the  sum 
of  five  pounds  per  centum  on  the  nett  proceeds  of  every  such  prize,  grant,  or  other 
moneys."    S.  22. 
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•  Margaret,  Nunn.  [  •  238  ] 

Jane  9,  1835. 

Wages.  A  warrant  of  arrest  at  the  instance  of  foreign  seamen,  shipped  at  Ancona  by  the 
master,  who  stipulated  to  procure  them  a  passage  back  with  wages  ;  decreed  against  the 
freight  and  the  master,  the  ship  being  gone  and  the  claims  of  the  men  admitted ;  and  apon 
the  return  of  the  ship  to  England,  held  also,  (the  claims  being  unsettled,)  that  the  ship 
was  liable  for  the  whole  demand  —  wages  and  costs. 

On  Slst  May,  1834,  the  above  ship  being  at  Ancona,  the  master 
hired  four  Italian'  seamen,  at  21.  5s.  each,  per  month,  and,  in  the  pre- 
sence of  the  British  consul  there,  entered  into  a  written  contract,  that 
on  the  arrival  of  the  ship  in  England  they  should  continue  on  board, 
or  that  he  would  procure  them  a  ship  back  to  the  Mediterranean 
with  wages.  The  ship  arrived  at  Chatham  on  the  6th  of  Septem- 
ber, and  the  men  continued  on  duty,  on  board,  until  the  5th  of  Octo- 
ber, when  they  were  discharged,  and  desired  to  apply  to  Mr.  Peter 
Sanders  of  Mark  Lane,  agent  of  the  owners,  for  their  wages.  On 
the  22d  the  agent  paid  them  their  wages  to  the  2d  of  October,  and  a 
further  sum  of  2L  Os.  6d.  among  them  on  account  of  their  mainte- 
nance, at  the  rate  of  Is.  8d.  per  diem,  subsequent  to  that  day. 

The  ship  sailed;  the  master  was  insolvent;  the  men  were  left, 
destitute,  in  England :  and  the  agent,  admitting  their  claims,  de- 
clared that  he  had  paid  away  all  the  freight.  The  men  applied  to 
the  Sardinian  consul :  and  the  court,  on  the  21st  of  November, 
decreed  —  upon  the  affidavit  of  the  seamen  and  an  authenticated 
copy  of  the  contract  —  a  warrant  to  issue  against  the  freight  in  his 
hands,  and  also  against  the  master ;  but  directed  the  warrant  to  be 
served,  in  the  first  instance,  on  the  agent  only.  A  warrant  was 
served  upon  the  agent ;  but  he  gave  no  appearance :  the  action 
therefore  proceeded  in  pamam :  and  after  the  four  ^pfaults  had  been 
granted,  the  agent,  (who  admitted  that  he  had  received  the 
freight,  *  but  paid  it  away,)  to  avoid  further  costs,  and  in  the  [  *  239  ] 
expectation  that  the  ship  would  soon  be  in  England,  and  in 
his  charge  as  consignee,  gave  his  bill  at  three  months  date,  for  551.  — 
debt  and  xjosts  —  whereupon  the  matter  was  alleged  to  be  under 
treaty.  The  ship  arrived  in  England,  but  consigned  to  Messrs. 
Stewart  if  Westmoreland,  of  London.  They  admitted  the  claim  of 
the  seamen  against  the  ship,  but  refused  to  pay  the  costs.  Upon 
this,  an  action  was,  on  the  2d  May,  entered  against  the-  ship ;  and,  on 
the  part  of  the  owners,  38Z.  145.  —  the  amount  of  wages  and  allow- 
aisces  claimed  —  were  paid  into  the  registry,  with  an  undertaking  to 
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pay  such  costs  as  might  be  decreed  against  them.  The  facts  were 
then  set  forth  on  behalf  of  the  seamen,  in  an  act  on  petition  ;  and, 
in  reply,  it  was  admitted  that  the  amount  of  the  demand,  for  which 
the  former  action  was  brought  against  the  freight,  and  for  which  the 
second  action  had  been  entered  against  the  ship,  was  paid  into  the 
the  registry,  as  the  ship  was  liable  for  the  same,  although  she  did  not 
continue  the  property  of  the  persons  to  whom  she  belonged  when  the 
debt  to  the  said  seamen  was  contracted,  or  when  the  freight  was 
earned,  or  the  former  action  pending ;  but  it  was  denied  that  the  ship 
was  liable  for  the  costs  of  such  action,  inasmuch  as  it  should  have 
been  proceeded  with,  or  the  former  agent  sued  upon  his  bill. 

An  affidavit,  with  a  letter,  dated  16  April,  1835,  from  Mr.  Sanders 
to  the  Sardinian  consul,  was  brought  in,  giving  notice  to  him  of  the 

ship  being  in  England,  and  that  having  accepted  the  bill, 
[  *  240  ]  merely  as  guaranty,  he  was  only  liable  in  the  *  event  of  the 

men  not  recovering  against  the  ship.  '-There  was  no  proof 
of  the  change  of  ownership. 

AddamSj  for  mariners. 

Nicholl,  contra. 

Sir  J.  NicHOLL.  It  is  said  that  the  agent  admits  that  he  had  pos- 
session of  the  freight,  but  it  was  out  of  his  possession  before  the 
commencement  of  this  suit;  and  he  only  undertook  to  pay  the 
demand  in  case  the  ship  were  consigned  to  him.  It  is  also  said,  that 
this  is  a  new  suit ;  but  I  do  not  so  consider  it ;  it  is  only  a  continu- 
ance of  proceedings  for  the  same  object  —  the  recovery  of  wages. 
The  ship  is  liable  for  wages  and  costs.  The  costs  are  as  much  due 
as  the  sors  principalis.  If  the  ship  has  changed  her  owners,  this 
payment  may  be  hard  upon  those  who  are  the  present  owners,  but 
they  must  seek  their  remedy  against  the  former  owners. 

Payment  of  costs  decreed. 
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•  Protector,  Bragg. 

Jane  26,  1835. 

Wtges.  In  an  action  by  B.  a  motion  that  G.  (who  had  a  simiUr  action  to  abide  B.%  and 
who  was  a  witness  for  B.,)  might  give  in  his  answers  to  the  defensive  —  allegation  rejected. 
On  the  merits,  the  owner  having  permitted  the  answers  to  be  taken  and  used  against  him 
as  evidence,  a  tender  pronounced  for  with  costs. 

Action  against  the  above  ship,  at  the  suit  of  Isaac  Brown,  for 
wages,  at  2L  per  month,  on  her  return  voyage  from  Van  Diemen's 
Land.    In  the  articles  a  mark  was  opposite  to  his  name  as  standing 
at  5s.  per  mootb.     A  tender  of  11.  Os.  6d.  —  the  amount  due  at  that 
rate  —  was  made  and  refused.     A  summary  petition  was  then  ad- 
mitted, and  upon  it  Greorge   Gibbons,  who  had  a  similar  action, 
agreed  to  be  decided  by  Brown's,  examined  and  cross- 
examined.    They  had  both  been  convicts.    *  A  defensive  [  *  241  ] 
allegation,  on  the  part  of  the  master  —  the  principal  owner 
—  was  admitted,  and  Brown's  answers  given.     The  King^s  Advocate 
now  moved,  that  Gibbons  might  also  be  permitted  to  file  his  answers 
to  the  allegation.     Addams  opposed  the  motion. 

Sir  J.  NicHOLL.  It  is  quite  obvious  that  the  present  application 
is  irregular.  The  party  whose  answers  are  required  has  not  even 
been  served  with  a  decree  for  that  purpose ;  and  he  is  a  witness  in 
the  cause,  If,  however,  the  owners  will  allow  Gibb(ftis's  answers  to 
to  be  given  in,  it  may  prevent  a  responsive  plea  and  his  examination 
upon  it,  and  thus  facilitate  the  hearing  of  the  cause.  I  must  reject 
the  motion. 

Motion  rejected. 

Publication  was  then  decreed,  the  cause  assigned  for  sentence,  and 
Gibbons's  answers  filed ;  and  the  result  was  a  simple  question  of 
fact,  whether  Brown  was  hired  as  a  seaman,  at  the  usual  rate  of 
wages,  or  whether  he  was  taken  on  board  to  work  his  passage  home. 

3d  July.  Sir  J.  Nicholl,  after  hearing  the  King^s  Advocate  for  the 
mariner,  and  Addams  —  who  admitted  both  answers  to  be  taken  as 
evidence  —  for  the  owner,  was  of  opinion,  first,  that  the  owner  had 
not  proved  a  binding  written  contract;  secondly,  that  the  mariner  had 
neither  proved  an  agreement  nor  even  a  qtmntum  meruit ;  and  he  pro* 
nounced  for  the  tender,  with  costs. 

VOL.111. HAOQ.  14 
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The  Qaeen  lAah.    3  Hagg. 


[•242]  •Queen  Mab,  Tallman. 

July  3,  1835. 

Derelict.  After  restitation  to  the  owners,  the  ship  was  sold ;  and  of  250/.,  net  proceeds,  two 
fifths  —  in  a  case  of  considerable  merit,  lasting  twenty  hours — were  given  to  principal 
saWon,  twenty-four  in  number ;  and,  out  of  the  remainder,  30l.  to  a  smack,  for  saving  the 
ship's  crew,  5/.  to  a  cutter,  for  putting  an  anchor  and  cable  on  board,  besides  all  costs  and 
expenses. 

This  American  vessel,  in  ballast  from  Rotterdam  to  America,  got 
upon  the  Barrow  Sand,  and  was,  about  five  A.  M.  of  30th  April, 
found  a  derelict  in  the  South  Channel  by  The  Unity,  a  yawl,  and 
The  Ranger,  a  smack.  She  was  dismasted,  and  without  a  rudder. 
They  took  her  in  tow,  and  while  so  engaged  the  mastjer  of  The  Beu- 
lah  smack  informed  them  that  be  had  landed  the  master  and  crew  of 
the  vessel  (eleven  in  number)  at  Sheerness,  and  offered  his  assistance. 
It  was  declined.  About  eleven  A.  M.  a  revenue  cutter  examined  the 
vessel,  and  offered  to  assist  in  towing  her  into  Sheerness.  This  offer 
was  also  declined ;  but  her  crew  said  it  was  their  duty  to  continue  on 
board,  and  the  cutter  towed  ahead  of  The  Ranger.  At  two  P.  M.  a 
Trinity  pilot  took  her  in  charge,  and  brought  her  to  an  anx^hor  at  the 
Little  Nore.  While  there,  the  pilot  requested  to  have  an  anchor  and 
cable  on  board,  and  the  cutter  put  them  on  board,  her  crew  assisting 
at  the  pumps,  there  being  between  four  and  five  feet  water  in  her 
hold.  In  the  mean  time  the  master  of  the  vessel  and  Mr.  Edgcombe, 
the  agent,  cam6  on  board,  and  having  returned  on  shore  and  obtained 
permission  from  the  port  admiral  to  put  the  vessel  into  the  admiral's 
basin,  near  the  dock-yard  at  Sheerness,  she  was  there  made  fast  at 
about  half-past  twelve  A.  M. 

An  action  having  been  entered  against  the  ship,  as  derelict,  a  claim 
was  given  for  the  owners  by  the  master,  and  allowed.  An  appear- 
ance was  then  entered  for  the  salvors ;  and  at  their  joint 
[•24^]  petition  •the  ship  was  sold,  and  2501.  —  net  proceeds  — 
paid  into  the  registry. 

The  act  on  petition,  in  reference  to  th6  claim  of  The  Beulah,  set 
forth  the  1  &  2  Geo.  IV.  c.  75,  s.  8,  which  enacts  that  salvage  may- 
be awarded  <<  for  being  instrumental  in  saving  the  life  or  lives  of  any 
person  or  persons  on  board,"  and  it  was  also  alleged  that  one  of  the 
boats  of  The  Beulah  was  staved,  and' her  jib-sail  spoilt  in  taking  off 
the  crew. 

King^s  Advocate^  for  the  salvors. 
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The  Baron  Holbeig.    3  Hagg. 

AddamSj  canlrd. 

Sir  J.  NicHOLL.  This  is  a  proceeding  for  salvage  to  a  derelict,  and 
where  considerable  skill  and  managennent  have  been  shown.  The 
vessels,  Unity  and  Ranger/ are  the  principal,  and  perhaps,  in  strict^ 
ness,  the  only  salvors ;  they  had  possession,  were  able  to  bring  the 
vessel  in,  and  they  rejected  repeated  offers  of  assistance ;  and  I  have 
had  occasion  to  observe  in  other  salvage  cases,  that,  unless  a  neces- 
sity is  shown  for  further  assistance,  no  party,  other  than  the  first  in 
possession,  has  a  right  to  interfere.^  The  cutter  was  rather  an 
intruder.  The  crew  were  told  their  assistance  was  not  wanted ;  and 
going  on  board  for  the  protection  of  the  revenue  will  not  make  them 
salvors.  They,  however,  at  the  pilot's  suggestion,  put  on  board  a 
cable  and  anchor ;  and  though  they  were  not  used,  and  were  taken 
back  by  them  on  the  next  day,  it  is  always  desirable  to  encourage 
due  assistance,  and  I  shall  therefore  award  some  small  remu- 
neration *  for  this  trouble.  So,  again,  the  services  of  The  [  *  244  ] 
Beulah  were  not  accepted,  whatever  her  claim  may  be  on 
another  ground.  The  property  is  only  250/.,  and  I  allot  out  of  it  100/. 
to  The  Unity  and  Banger  —  that  is  two  fifths,  or  rather  more  than  a 
moiety,  if  the  expenses  are  first  deducted ;  the  costs  and  expenses  are 
to  be  next  deducted ;  and  I  then  give  30Z.  to  The  Beulah,  for  her 
assistance  in  preserving  the  lives  of  the  crew,  and  her  charges  and 
expenses,  and  5L  to  the  cutter,  for  putting  on  board  the  anchor  and 
cable.  y 


Baron  Holbero,  Blom. 

November  5,  1835. 

CoDitioii.    A  foreiga  ship,  in  charge  of  a  licensed  pilot,  and  her  coarse  free,  ran  down  a 
haige  beating  np  the  river  with  a  westerly  wind,  held  liable  for  the  damage  and  costs. 

Action  by  the  owner  of  a  barge  run  down  off  Woolwich  by  a 
foreign  vessel  in  charge  of  a  licensed  pilot 

AddamSj  for  the  owner  of  the  barge,  admitted,  in  reference  to  her 
valoe,  that  in  the  act  on  petition  it  was  over  estimated  at  165/.,  as  in 
1832  she  only  cost  125/. 

^  See  Eugene,  supra^  160 ;  Effort,  supra^  165. 
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The  Baron  Holberg.    3  Hagg. 

Nicholl^  contra^  said  it  was  not  his  intention,  after  the  decision  in 
The  Girolarao,  (p.  169,)  to  argue  that  the  fact  of  a  licensed  pilot  in 
charge  would  relieve  the  owners  of  a  foreign  ship  from  an  action  in 
rem;  but  he  contended  that  they  were  entitled  to  a  presumption, 
supported  here  by  evidence,  that  their  vessel  —  with  a  master  of 
thirty,  and  a  pilot  of  eight  years'  experience  —  was  skilfully  managed, 
while  the  barge  had  only  two  watermen  on  board. 

[  •  245  ]      *  Sir  J.  Nicholl.     There  is  no  doubt  on  the  material  facts. 

The  Baron  Holberg,  a  ship  of  500  tons,  in  ballast,  was  going 
down  the  river  with  a  westerly  wind  and  in  open  daylight,  while  the 
barge,  heavily  laden  with  chalk,  was  beating  up  with  the  assistance  of 
the  tide,  and  against  an  adverse  wind.  The  Baron  Holberg  had,  there- 
fore,  I  conceive,  complete  command  of  her  course ;  and  the  rule  was 
then  clear,  that  a  vessel  with  a  free  course  must  give  way  to  a  vessel 
beating  up  to  windward  and  tacking.  The  onu$  is,  under  such  cir- 
cumstances, upon  The  Baron  Holberg  to  show  that  all  possible  skill 
was  used  on  her  part,  and  that  the  collision  arose  from  fault  in  the 
barge,  or  that  it  was  unavoidable.  These  cases  frequently  turn  on 
conflicting  affidavits  —  each  charging  the  other  with  blame  —  and  the 
pilot,  perhaps,  may  in  this  case  have  made  an  affidavit  rather  in  exo- 
neration of  himself;  because  if  the  vessel,  in  his  charge,  be  in  fault, 
the  owners  may  have  an  action  against  him ;  but  in  this  court  the 
remedy  is  against  the  ship.  Looking,  then,  to  facts  not  in  dispute,  to 
the  conduct  of  the  parties,  to  the  reason  of  the  thing,  what  each 
could  do,  is  it  likely  that  this  barge  would  designedly,  or  even  negli- 
gently, have  put  herself  in  the  way  of  a  vessel  of  600  tons  ?  The 
men  on  board  the  barge  might  not  be  very  skilful,  but  they  would  do 
their  best  to  avoid  such  a  vessel.  Whether  the  collision  happened 
firom  fault  in  the  pilot,  or  from  any  other  cause  on  board  this  ship,  her 
owners  have  failed  to  make  out  a  case  of  exoneration,  and  I  pro- 
nounce for  the  damage  and  costs.     As  the  parties  are  not  agreed 

upon  the  value  of  the  barge,  I  must  refer  that  to  the  regis- 
[*246  ]  trar  and  merchants.    *  The  act  on  petition  puts  the  value 

of  the  barge  higher,  certainly,  than  what  the  bills  of  sale  jus- 
tify ;  the  amount,  however,  is  so  small,  that  it  will  be  desirable  to 
arrange  this  matter  without  the  expense  of  a  reference. 
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Marquis  of  Huntly,  Molisson. 

November  13, 1835. 

A  sbip,  with  gorernment  stores,  was  preserved  by  thirty-two  salvors,  at  great  risk  to  all,  and 
with  loss  of  life  to  three,  besides  damage  to  and  loss  of  boats.  The  owners  of  the  ship, 
estimating  her  at  1,500/.  tendered  400/.  as  salvage  for  the  ship  and  freight  The  stores 
were  ralaed  at  aboat  5,000/.  The  court,  adopting  the  tender,  gave  900/.  in  addition  for  the 
stores,  making  together  a  salvage  of  about  one  fifth,  and  apportioned  this  sum  among  the 
fnrriring  salvors  and  the  families  of  those  who  perished.  Costs  pro  rata  between  the  ship 
and  cargo. 

This  ship,  of  564  tons,  twenty-eight  men,  and  five  boys,  chartered 
by  government,  and  having  on  board  eleven  invalid  soldiers,  Lieute- 
nant Saunders,  the  government  agent,  in  charge  of  naval  and  ord- 
nance stores,  while  on  her  voyage  from  Leith  to  London,  got  on  the 
Middle  Sand,  off  Essex,  about  noon  of  the  10th  of  November,  1834, 
the  weatby  thick  and  rainy,  tide  ebbing,  the  wind  at  E.  N.  E.,  the 
vessel's  head  to  the  N.  W.,  and  her  fore-yard  carried  away.     She 
hoisted  a  signal  of  distress,  and  eight  Colchester  smacks,  with  thirty- 
two  men,  on  the  look-out  in  the  Swin,  went  to  her  assistance.     In 
boarding,  by  means  of  their  boats,  both  boats  and  crews  were  in  dan- 
ger, from  the  surf  and  breakers ;  the  master  of  The  Bachelor  was 
washed  out  of  his  boat,  but  was  saved ;  so  wais  a  boy,  after  being  in 
the  water  twenty  minutes.    But  Cook,  the  master  of  The  Prosperous, 
his  brother,  and  another  seaman,  in  returning  to  a  smack  to  go  to 
Sbeerness,  to  obtain  a  government  steamer,  by  desire  of  the  agent, 
were  lost.     Three  boats  were  also    sunk;   and  before  the  weather 
moderated,  all  the  crew,  excepting  Lieutenant  Saunders  and  the  mas- 
ter, declared  they  would  not  stay  by  the  ship  all  night,  and  guns  were 
fired  to  have  the  smacks  near.     When  the  salvors  got  on 
•  board,  the   vessel  was  beating  upon  the  sand ;  forty  tons  [  *  247  ] 
of  her  cargo  were  then  thrown  overboard,  and  all  other  pro- 
per means  taken  to  get  her  off;  and  in  the  next  tide,  about  six  P.  M., 
she  was  got  into  deep  water,  anchored  for  the  night;  and  on  the  fol^ 
lowing  morning,  pumping  only  being  required,  the  salvors  quitted, 
except  two  who  came  up  with  the  vessel  to  Gravesend,  where  she 
arrived  about  four  P.  M. 

An  action  having  been  entered  against  the  ship,  cargo,  and  freight, 
an  appearance  was  given  for  the  ship  and  freight,  and  bail  for  them 
in  1,000/.,  and  a  tender  of  400Z.  The  value  of  the  ship  was  stated  by 
the  owners  to  be  l,500t ;  but  the  salvors  allowing  500/.  for  repairs, 
put  the  value  at  2,600/. ;  as  she  was  insured  before  the  voyage  for 
14  • 
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The  Marquis  of  Huntly.    3  Hagg. 

3,000/,     She  was  chartered  by  government  at  the  rate  of  12/.  per  ton 
per  calendar  month. 

The  case  was  ready  for  hearing  on  the  29th  of  May,  when  the 
court,  having  ascertained  that  no  salvage  had  been  paid  on  the  stores, 
nor  even  any  account  furnished  of  their  value,  expressed  its  opinion 
that  in  a  case  of  such  great  merit,  and  where  three  lives  had  been 
lost,  there  ought  to  be  a  remuneration  in  respect  of  the  stores,  and 
directed  the  case  to  stand  over  that  the  matter  might  be  represented 
to  the  admiralty. 

On  this  day  the  Kin^s  Advocate  —  after  stating  the  value  of  the 
ordnance  stores  to  be  2,835/. ;  and  PhiUimore  —  for  the  Lords  of  the 
Admiralty  —  that  the  naval  stores  amounted  to  2,112/.,  together  being 
4,947/.,  and  that  the  government  was  anxious  that  the  salvors  should 
be  rewarded  liberally,  left  the  amount  of  that  reward  to  the  judgment 
of  the  court 

[  *  248  ]      *  The  cause  was  then  argued  by  Bwmaby  for  the  salvors, 
and  Addams  and  Nicholl  contrd. 

Sir  J.  Nicholl.     After  detailing  the  salvage  service.     In  regard  to 
the  value  of  the  smacks,  each  smack  is  stated  to  be  worth  200/L,  and 
that  they  cannot  be  insured  on  account  of  the  risks  they  encounter. 
The  ship  was  insured  for  this  very  voyage  at  3,000/. ;  can  it  then  be 
said  that  the  damage  she  received  was  such  as  to  reduce  her  value 
one  half?     If  so,  it  is  evidence  of  the  danger  in  which  she  was  at  the 
time  of  these  services ;  but  taking  her  value  at  1,500/.,  the  tender 
admits  about  one  fourth  as  a  proper  remuneration.     Taking  also  the 
value  of  the  cargo  at  nearly  5,000/.,  what  is  the  sum  to  be  allotted  ? 
The  court  does  not  think  that  government  should  reward  less  liberally 
than  private  individuals ;  indeed,  on  grounds  of  public  policy,  they 
should  rather  give  more.     The  stores  are  the  property  of  the  public, 
although  called  his  Majesty's  stores ;  and  I  am  not  inclined  to  take  ct 
more  narrow  view  of  the  salvage  upon  them  than  the  owners  have  done 
with  respect  to  the  ship  and  freight.     In  The  Sarah,^  Lord  Stowell 
said,  "  I  do  not  think  that  the  exact  service  performed  is  the  only 
proper  test  for  the  quantum  of  reward ;  the  general  interest  and  secur- 
ity of  navigation  is  a  point  to  which  the  court  will  likewise  look.*^ 
In  that  case  private  interests  only  were  concerned.     Again,  in  The 
William   Beckfbrd,*  a  case  of  more  importance,  because  it  was 


1  1  Bob.  313,  in  notis.  >  8  Bob.  355. 
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The  Adolph.    3  Hagg. 


appealed  to  the  •(Megates,  the  same  learned  judge  held,  [*249] 
that  "the  principles,  on  which  the  Court  of  Admiralty  pro- 
ceeds, lead  to  a  liberal  remuneration  in  salvage  cases ;  for  they  look 
not  merely  to  the  exact  quantum  of  service  performed  in  the  case 
itself,  bat  to  the  general  interest  of  the  navigation  and  commerce  of 
the  country."  As  in  that  case  so  in  this,  not  a  shilling  of  property 
would  have  been  saved  but  for  the  meritorious  exertions  of  salvors. 
In  neither  of  those  cases  was  there  personal  risk ;  here  human  life  has 
been  lost  Under  all  the  circumstances,  I  direct  900Z.  as  salvage  for 
the  public  stores  in  addition,  to  the  sum  tendered,  which  will  make 
together  1,300  —  about  one  fifth  of  the  whole  value.  Of  that  sum  I 
allot  150(.  to  each  of  the  eight  smacks,  and  100/.  to  the  families  or  the 
representatives.  Of  those  whose  lives  were  lost ;  50/.  being  given  as 
for  Cook — the  master,  and  25/.  each  for  the  two  men.  Had  the  crew 
quitted  the  vessel  and  she  had  become  derelict,  two  fifths  would  have 
been  the  least  reward.  The  costs  must  be  paid  pro  raid  in  equal 
proportions  to  the  property  saved. 


Adolph,  Schneider. 

NoTember  27, 1835. 

Motion — that  a  bondholder,  in  a  suit  in  pcenam  against  a  foreign  ship,  may  pay  wages  of  crew 
and  deduct  the  same  from  proceeds  of  sale — rejected. 

This  was  a  proceeding  in  a  cause  of  bottomry  against  a  Hamburg 
ship,  and  the  fourth  default  having  been  granted,  the  King^s  Advocate^ 
on  an  affidavit  of  the  mate  and  one  seaman  as  to  their  wages  and 
expenses  of  returning  home,  (about  20/.  altogether,)  for  which 
they  threatened  to  *  arrest  the  ship,  moved  that  the  bond-  [  *  250  ] 
holder  might  pay  them  and  have  a  priority  in  deducting  the 
amount  from  the  proceeds  of  the  ship.     He  cited  The  Kammerhevie, 
1  Hagg.  A.  R.  62. 

Sir  J.  NiCHOLL.  In  that  case  there  was  the  certificate  of  the  con- 
sul, and  the  master  gave  his  consent ;  here  there  is  no  one  to  consent. 
I  cannot  make  any  order. 

Motion  rejected. 
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St.  Catherine,  Sinclair. 

November  18, 1835. 

A  bottomrj  bond,  —  dated  26th  November,  jost  before  the  vessel  sailed,  given  at  Miramichi, 
with  twentj  per  cent  interest,  to  consignees  of  charterers —  (thej  having  been  directed  by 
the  charterers  to  "  valne  upon  the  owner"  for  a  reimbarsement  of  other  than  trivial  pay- 
ments,) —  sustained  ]  it  being  held  that  the  bond  was  originally  contemplated,  that  bills  of 
exchange  did  not  affect  it,  and  that  the  owner's  bankruptcy  was  not  known  at  the  date  of 
the  bond. 

Bottomry  bond.  The  want  of  repairs  and  the  execution  of  the 
bond  being  admitted,  Addams^  for  the  assignee,  was  heard  in  opposi- 
tion to  the  bond ;  and  the  King^s  Advocate  and  Haggardy  in  support 
of  it 

Sir  J.  NicHOLL.  This  is  a  suit  to  recover  the  amount  of  a  bottomry 
bond,  brought  by  Willis  &  Co.,  agents  of  J.  .&  P.  Williston,  of  Mira- 
michi, against  the  vessel  St.  Catherine,  and  her  freight  An  appear- 
ance has  been  given  by  the  assignee  of  William  Austin  Grocock,  the 
late  owner.  The  bond  is  for  899/.,  and  twenty  per  cent  maritime 
interest;  it  is  dated  26th  of  November,  1834 — the  day  before  the 
vessel  sailed ;  it  is  executed  in  triplicate,  and  attested.  Nothing  arises 
on  the  face  or  form  of  this  bond  which  affects  its  validity ;  but  there 

are  facts  and  dates  which  are  material. 
[  •  251  ]  •  On  the  1st  of  September  this  vessel,  the  property  of  Gro- 
cock, was  chartered  at  Liverpool  to  Willis  &  Swainson, 
for  J.  &  P.  Williston,  on  a  voyage  from  Liverpool  to  Miramichi,  to 
bring  back  a  cargo  of  timber.  Sinclair  was  put  in  command  as  mas- 
ter, with  the  knowledge  and  approbation  of  the  owner ;  and  a  letter 
of  instructions  of  the  6th  of  September,  from  the  charterers  to  Sin- 
clair, directs  him,  on  his  arrival  at  Miramichi,  to  apply  to  J.  &  P. 
Williston,  who  would  give  him  all  despatch,  and  also  pay  the  neces- 
sary expenses  on  the  bills  to  be  sent  to  them  ;  and  which  they  expect 
wiU  not  exceed  from  35/.  to  45/.  It  informed  him  that  the  vessel  was 
insured  at  New  York,  and  inclosed  a  copy  of  the  charter-party.  The 
charterers  also  sent  a  letter  of  advice  of  the  same  date  to  Messrs.  Wil- 
liston, directing  them  to  watch  the  conduct  of  the  master,  that  he  is 
not  to  have  much  for  disbursements,  and  that  he  is  to  pay  the  biUs 
through  them,  and  "  for  your  reimbursements  you  will  value  on  W. 
A.  Grocock,  London."  Thus  commenced  this  transaction.  The  ves- 
sel sailed  on  the  7th  of  September,  and  in   October  met  with  most 
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tempestuous  weather;  she  was  dismasted,  but  reached  Miramichi  on 
the  23d  of  October. 

On  the  arrival  of  the  vessel  at  Miramichi,  Sinclair  applied  to 
Messrs.  Williston  and  noted  his  protest     The  vessel  was  then,  very 
properly,  surveyed ;  considerable  repairs  recommended,  and  despatch 
was  necessary  to  save  the   winter.     The  repairs  were   completed 
towards  the  latter  end  of  November;  the  bills  were  paid  by  J.  &  P. 
Williston;  the  vouchers  are  exhibited,  and  their  account 
•seems  very  full  and  unexceptionable  ;  nor  is  it  immaterial  [  * 252  ] 
to  observe  that  it  is  not  made  out  against  Willis  &  Swain- 
son,  but  is  entitled  "  owners  of  brig  St  Catherine,  and  all  concerned, 
to  J.  &  P.  Williston ;"  it  is  signed  on  the  26th  of  November.     The 
bottomry  bond  and  bills  of  exchange  bear  date  on  that  day,  and  also  the 
letter  they  sent  to  Willis  &  Swainson,  inclosing  one  bond  and  one 
bill  for  809/.  15s.  on  Grocock,  with  directions,  if  they  can  can  obtain 
thorough  security  for  the  bond  to  accept  it,  but  otherwise  to  enforce 
the  bond. 

The  vessel  finally  sailed  on  the  28th  of  November,^  and  arrived 
safely  at  Liverpool ;  and  the  bond  is  now  opposed  on  various  grounds. 
First,  it  is  said,  that  the  advances  were  made  not  on  the  credit  of  the 
ship  or  owner,  but  on  the  credit  of  Willis  &  Swainson;  but  the 
fact  is  clearly  otherwise ;  and  the  letter  of  advice,  of  the  6th  of  Sep- 
tember, instructs  Messrs.  Williston  that  even  for  small  ordinary  dis- 
bursements they  were  to  draw  upon  the  owner.  Seconflly,  it  is  said, 
that  the  bond  was  an  afterthought —  that  the  ship  was  under  weigh 
before  it  was  suggested ;  but 'that  account  of  the  matter  is  very  impro- 
bable, and  it  is  contradicted  and  disproved.  Thirdly,  it  is  said,  that 
it  was  not  contemplated  till  some  rumors  had  reached  Miramichi  to 
the  discredit  of  the  owner,  and  there  has  been  an  attempt  to  show 
that  his  actual  bankruptcy  was  known ;  but  I  am  not  prepared  to  say, 
that  even  if  the  bankruptcy  had  been  known  to  Messrs.  Wil- 
liston •  on  the  26th  of  September,  that  would  take  away  [  *  253  ] 
the  effect  of  a  bottomry  bond  given  by  a  master  in  a  foreign 
port,  where  the  merchant  who  had  made  advances  on  the  credit  of 
the  ship  might  perhaps  detain  her  till  he  was  repaid  and  his  lien  dis- 
charged. Assignees  are,  I  apprehend,  in  no  better  situation  in  oppos- 
ing a  bond  of  this  nature,  than  owners,  if  there  were  no  bankruptcy. 
Bat  that  there  was  any  such  knowledge  is  disproved  and  contradicted ; 
a  bottomry  bond  was  always  contemplated ;  and  it  was  prepared  for 
execution  some  days  before  the  account  was  settled.     The  Messrs. 


1  She  set  sail  on  the  27th,  but  was  detained  by  running  aground. 
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Willistons  were  instructed  even  for  35/.  or  45Z,  to  draw  on  Grocock  ; 
they  however  had  no  knowledge  of  him  nor  of  the  master ;  Sinclair 
was  a  new  master,  and  no  confidence  was  placed  in  him  as  to  dis- 
bursements.  Willis  &  Swainson*,  as  charterers,  might  guarantee 
small  payments  to  the  extent  mentioned  in  their  letter,  but  they  would 
not  stand  guarantee  to  the  owner  for  upwards  of  800/.  Such  advances 
could  only  be  on  the  credit  of  the  ship,  and  the  bills  of  exchange  serve 
as  a  collateral  security ;  it  is  a  common  practice  to  take  them,  aad 
have  been  often  held  not  to  vitiate  a  bottomry  bond.^  I  think  the 
conduct  of  the  master  in  sanctioning  the  opposition  to  this  bond 
serves  rather  to  his  discredit,  while,  on  the  other  hand,  the  conduct  of 
the  bondholders  marks  the  whole  of  this  transaction  as  fair  and  libe- 
ral ;  and  where  a  transaction  is  so  conducted  in  a  distant  part  of  the 

world,  and  no  advantage  taken  of  distress,  it  is  highly  for 
[•254]  the  •interests  of  commerce  to  sustain  the  credit  of  these 

bonds ;  the  foreign  lender  is  entitled  to  the  best  security. 

The  court  pronounced  for  the  bond,  and  condemned  the  assignee 
and  the  bail  in  the  amount  and  in  costs ;  and  also  in  interest  at  and 
after  the  rate  of  four  per  cent,  from  the  time  the  bond  became  due 
until  the  same  should  be  paid. 


Albion,  TurnbuU.^ 

April  18,  1837. 

Salvage.  Out  of  a  valne  of  4,600/.,  1,000/.  given  for  services  of  a  fishing  smack  to  a  dis- 
masted vessel  broQght  into  port  after  five  days  tovring ;  and  100/.  tQ  a  second  smack,  with 
the  expenses. 

Apportionment  of  salvage  among  owner,  master,  and  crew. 

Salvage.  The  act  on  petition  stated,  that  The  Harlequin,  a  fish- 
ing smack  of  57  tons  —  a  master,  four  men,  and  three  boys  —  being 
at  sea  off  Brown  Bank,  forty-five  miles  from  Lowestoff,  discovered, 
at  four,  P.  M.,  of  the  l^th  of  December,  a  dismasted  vessel  about 
seven  miles  distant,  the  wind  —  W.  by  S.  —  blowing  heavily,  with 
squalls ;  the  smack  made  the  vessel  about  five,  and  (not  being  able 


*  Jane,  1  Dod.  466.    Tartar,  1  Hagg.  A.  R.  1.    Nelson,  ib.  1 79.    And  stqnra,  pp.  1,  IS. 
3  The  cases,  in  1836,  will  be  printed  in  the  next  part. 
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to  put  out  a  boat)  ran  under  her  stern,  ascertaining,  by  means  of  a 
speaking  trumpet,  she  was  The  Albion  schooner  of  Leith,  with  a 
general  cargo  from  Rotterdam,  and  agreed  to  stay  by  her  —  each  to 
carry  lights ;  that  in  the  night  it  snowed  heavily ;  and  at  daylight  of 
the  15th  the  schooner  had  drifted  toward^  the  coast  of  Holland,  the 
wind  N.  W.  by  N. ;  and  that  after  much  difficulty  she  was  taken  in 
tow,  and  at  nine,  A.  M.,  The  Bradshaw,  another  fishing  smack,  of  50 
tons,  came  up,  and  assisted  in  towing  ahead  of  The  Harlequin  until 
two,  A  M.,  of  the  16th,  when  The  Bradshaw  sailed  away  — 
returned  about  noon  —  could  not,  firora  *  violence  of  weather,  [  *  255  ] 
get  a  rope  on  board,  and  finally  quitted  at  three  :  ^  on  the 
17th  the  weather  moderated;  a  jury  mast  and  rigging,  and  lanterns 
for  night  signals,  were  put  on  board  from  The  Harlequin,  and  on  the 
19tb,  (the  towing  having  continued  except  at  night,)  the  schooner 
being  in  Yarmouth  harbor,  the  smack  quitted  —  having  been  in 
great  peril  during  the  whole  service,  and  was  much  strained.  The 
owners  of  the  smacks  claimed  salvage.  The  value  was  about  4,6002. ; 
the  tender,  400/. 

King^s  Advocate  and  Addams^  for  The  Harlequin. 

Bumaby^  for  The  Bradshaw. 

Haggard  and  Jenner,  for  the  owners  of  The  Albion. 

Sir  J.  NicHOLL.  After  observing  upon  the  facts  —  that  it  was  a 
case  where  a  meritorious  service  had  been  performed,  and  was  in 
some  respects  of  more  importance  than  a  derelict,  for  the  lives  in  the 
schooner  were  in  imminent  peril;  —  said,  it  is  not  necessary  to  enter 
into  a  minute  detail ;  but  a  more  complete  rescue  from  total  loss  can 
hardly  be  described  :  it  has  been  effected  by  great  perseverapce  and 
skill,  and  it  occupied  five  days.  If  it  had  been  a  derelict,  one  third 
at  least  would  have  been  given.  I  shall  award  to  The  Harlequin 
1,000/. :  and  in  respect  of  The  Bradshaw,  she  is  entitled  to  some 
remuneration  :  she  has  the  merit  of  going  to  assist  —  she  showed  a 
willingness,  and  her  offer  of  assistance  was  accepted ;  but 
it  is  clear  that  she  *  impeded  the  progress  of  the  service.  [  *  256  ] 
Considering  that  a  fourth  is  not  too  large  a  salvage  in  this 


1  The  Bradshaw  had  a  cargo  of  fish ;  it  was  in  dispate  whether  she  Yoluntarily 
ahandoned  or  was  cut  adrift,  but  it  w^s  proved  that  she  sailed  badly,  and  impeded  the 
towing. 
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case,  I  give  1002.  to  The  Bradshaw ;  and,  as  the  tender  is  wholly- 
inadequate,  with  all  the  expenses. 

An  application  was  then  made  for  a  specific  apportionment  to  the 
owner  of  The  Harlequin. 

Sir  J.  NicHOLL.  There  is  no  precise  rule  in  such  a  matter.  All 
apportionment  of  salvage  for  services  by  a  fishing  smack  is  a  different 
case  from  where  the  services  have  been  rendered  by  a  steam-vessel.^ 
If,  however,  the  counsel  can  agree  upon  a  scheme  of  apportionment 
of  the  whole  salvage,  I  will  make  it  a  rale  of  court. 

The  order  of  court  was  as  follows : 

Owner  of  Harlequin  /^ths,^ 350Z. 

Master, 230 

Mate, 120 

Three  seamen,  90Z.  each, 270 

Three  boys,  lOL  each, 30 

l,000/.8 

The  100/.,  awarded  to  The  Bradshaw,  was  divided  in  the  same 
proportion. 


[  *  257  ]  •  The  King  (in  his  office  of  admiralty)  v.  Forty-ninb 

Casks  op  Brandy.* 

Jannary  20,  1836. 

Effect,  as  against  the  office  of  Admiraltj,  of  grants  from  the  crown  to  a  lord  of  a  manor 
of  ''  wreck  of  the  sea."  Claim,  by  grant,  to  "  flotsam,*'  &c.  &c.,  not  exceeding  three 
miles  from  low  water  mark,  rejected.  Boundaries  of  the  admiralty  jurisdiction  on  the 
coasts  of  the  kingdom.  Office  of  Lord  High  Admiral,  its  duties,  and  rights.  To  con- 
stitute "  wreck  of  the  sea,*'  goods  must  have  touched  the  ground,  though  they  need  not 


1  In  The  Howard  —  28  June,  1836  —  the  court,  out  of  2,000/.,  gave  IfiOOL  to  the 
owners  of  a  steamer ;  5002.  to  the  master,  and  the  remaining  500/.  in  21  shares,  accord- 
ing  to  the  respective  wages. 

^  Her  value  was  stated  to*  be  1,200/.,  and  that  being  licensed  for  fishing  and  salvage^ 
she  was  only  insurable  at  a  very  high  rate. 

s  In  the  Defiance —  7  June,  1837 — a  similar  apportionment  of  1,000/.  salvage 
made  to  a  schooner. 

*  [As  to  wrecks,  see  the  next  case,  and  The  Pauline,  2  W.  Bob.  358.] 
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hare  been  left  drj.  Goods  afloat  on  the  high  sea  (though  within  low- water  mark)  if  they 
hare  not  touched  the  ground,  are  "  droits.*^  K  ihej  have  touched  the  ground,  but  arc  still 
mored  bj  the  sea,  quart,  Semble,  that  the  crown  cannot  lawfully  grant "  droits  '*  to  a 
priTate  person. 

Bale  of  construction  of  grants  from  the  crown. 

Three  miles  beyond  low-water  mark  is  the  limit  of  territorial  right  as  between  nations  only. 

His  Majesty's  proctor,  in  his  office  of  admiralty,  having  entered  an 
actioQ  against  the  above  casks  of  brandy,  as  taken  and  seized  upon 
the  high  seas,  and  brought  to  or  near  Poole,  in  the  county  of  Dorset, 
and  being  goods  derelict,  flotsam,  jetsam,  or  ligan,  and  as  such, 
rights  and  perquisites  of  the  king,  in  bis  office  of  admiralty,  the  war- 
rant  of  arrest  was  returned,  and  an  appearance  given  for  William 
John  Bankes,  Esq.,  sole  executor  of,  and  residuary  legatee  in,  the  will 
of  Henry  Bankes,  Esq.,  deceased ;  whilst  living  the  person  entitled 
to  the  rights  of  admiralty  and  wreck  in  the  parts  where  the  casks  of 
brandy  were  found.  Affidavits  were  then  exhibited  by  the  admiralty 
proctor  as  to  the  perishable  condition  of  the  goods,  and  a  commission 
of  appraisement  and  sale  was  consented  to  and  decreed ;  and  the 
cause  finally  was  heard  upon  an  act  on  petition,  and  affidavits  on 
both  sides,  and  also  verified  copies  of  ancient  grants  and  other  docu- 
ments. 

The  act  on  petition,  in  support  of  Mr.  Bankes'  title  and  claim, 
began  by  setting  forth  :  "  That  by  virtue  of  a  commission,  issued  by 
King  Richard  the  Second,  in  the  4th  year  of  his  reign,  to  inquire  *  what 
and  what  manner  of  possessions,  rents,  rights,  customs,  and  liberties, 
or  other  things  did  anciently  and  then  belong  to  the  castle  and  lordship 
of  Corfe,'  (whereof  the  said  king  was  then  seised  in  his  demesne  as 
o[  fee,)  an  inquisition  was  held  at  Corfe  Castle,  and  it  was 
found,  •  inter  alia^  that  the  whole  Isle  of  Purbeck  was  the  [  *  258  ] 
warren  of  the  king  and  pertained  to  his  castle,  and  did  ex- 
tend from  the  path  between  the  wood  of  Wyteway  and  Flouresberie, 
and  thence  as  far  as  Luggesford,  and  from  that  as  far  as  the  bridge 
of  Warehara,  and  so  from  the  sea  eastwards  to  the  place  called  Stod- 
land  Castle,  and  thence  all  along  the  sea-coast  as  far  as  the  chapel  of 
St.  Alderaas,  and  from  that  still  along  the  sea-coast  westwards  until 
it  reached  again  to  the  aforesaid  place  of  Flouresberie  ;  and  that  all 
pleas  of  vert  and  venison  and  also  of  wreck  of  the  sea  pertained  to 
the  castle  aforesaid,  and  ought  to  be  determined  by  the  constable  and 
his  steward,  whereof  the  ransoms  pertained  to  the  constable ;  and 
that  the  said  constable  had  taken  wreck  of  the  sea  throughout  the 
whole  of  his  bailiwick  when  it  had  happened  from  time  out  of  mind 
even  till  then ;  and  that  the  king  had  received  from  time,  &c.,  all 
royal  fishes,  namely,  grampus,  porpus,  and  sturgeon,  caught  upon  the 
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coast  aforesaid,  and  had  prisage  of  wine  of  every  ship  freighted  there- 
with and  coming  upon  the  sea-coast  of  Purbeck,  if  the  same  should 
land  with  anchor  and  cable.  That  by  letters  patent  dated  at  Hamp- 
ton Court,  on  the  15th  of  January,  in  the  32d  year  of  the  reign  of 
King  Henry  the  VIII. ;  ^  the  said  king  being  then  seised  of 
[  *  259  ]  the  same  in  his  demesne  as  of  fee,  gave  and  granted  to  bis 
then  consort.  Queen  Catherine,  amongst  other  things,  the 
hundreds  of  Rowborough  and.  Hassilore,  (now  Hasler,)  and  which 
hundreds  then  comprehended  and  still  comprehend  the  whole  of  the 
Isle  of  Purbeck,  together  with  all  their  appurtenances  and  all  the 
royalties,  liberties,  rights,  privileges,  and  franchises  named  therein, 
comprising,  among  other  things,  all  chattels  called  waife  and  straye, 
deodands,  treasure  found,  and  all  other  things  and  chattels  found, 
wreck  of  the  sea,  flotzam,  jetzon,  or  lagon,  and  royal  fishes  when 
they  should  happen  to  lie  within  the  said  hundreds  or  any  parcel 
thereof,  or  their  limits.  That  Queen  Elizabeth,  being  at  such  time 
seised  of  the  said  lordship  and  castle  in  her  demesne  as  of  fee,  did  by 
letters  patent  in  the  14th  year  of  her  reign,  for  herself,  her  heirs,  &c-, 
for  the  consideration  therein  named,^  (amongst  other  things)  give  and 
grant  to  Christopher  Hatton,  Esquire,  his  heirs,  &c.,  all  her  said  castle 
of  Corfe,  otherwise  Corfe  Castle,  in  her  said  county  of  Dorset,  with  all 
its  liberties,  privileges,  preeminences,  commodities,  royalties,  and  ap- 
purtenances, and  all  her  lordship  and  manor  of  Corfe  with  all  its  rights, 
members,  liberties,  and  appurtenances  in  the  Isle  of  Purbeck ;  and  also 
all  manner  of  warrens,  chases,  liberties,  privileges,  franchises,  royalties, 
wrecks  of  the  sea,  shipwrecks,  and  preeminences  whatsoever  to  the  said 
lordship,  manor  or  castle  of  Corfe  aforesaid  belonging  or  in 
[  •  260  ]  any  manner  appertaining  or  theretofore  held,  *  known,  ac- 
cepted, used,  or  reputed  as  parcel  or  member  of  the  said  lord- 
ship, manor,  castle,  and  premises,  or  in  any  of  them,  or  in  any  parcel 
thereof  formerly  used,  occupied,  or  exercised,  and  all  and  every  other 
right  of  her  the  said  queen  in  and  to  the  said  lordship,  &c.,  &c.,  and 
other  the  aforesaid  premises,  or  in  or  within  any  parcel  thereof  hap- 


1  By  81  Hen.  Vm.,  the  king  was  empowered  to  grant  castles,  honors,  manors,  &c., 
to  any  queen  consort  for  the  time  being  for  life,  by  way  of  jointure.  The  patent 
recited  was,  in  fact,  dated  on  the  14th  of  January ;  but  among  the  proofs  there  was 
also  a  patent  of  the  15th,  whereby  Queen  Catherine  had  a  grant  of  all  the  extensive 
rights  and  privileges,  as  set  forth ;  and  was  further  empowered  during  her  life  to  ap- 
point an  admiral  within  the  lordship,  &c.,  of  Corfe,  with  the  same  authorities  within 
the  same  as  the  admiral  of  the  king  could  have  or  exercise ;  and  that  their  admirals  of 
England  and  their  lieutenants,  &c.,  on  production  of  the  said  letters  patent  should 
observe  and  obey  the  same. 

«  Viz.  4,761/.  185.  7  l-2d. 
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pening  or  occnrring,  and  all  benefit  and  advantage  to  be  had  exer- 
cised and  taken  therefrom,  to  be  by  him  the  said  C.  H.,  his  heirs,  &c., 
forever,  held  and  enjoyed  as  fully  freely  and  entirely  and  in  as  ample 
a  manner  as  Edward,  late  Duke  of  Somerset,  or  the  said  Queen 
Catherine ;  that  by  letters  patent,  dated  respectively  in  the  18th  and 
27th  years  of  the  said  reign,  her  Majesty  Queen  Elizabeth,  for 
herself,  her  heirs,  &c.,  confirmed  the  ancient  boundaries  of  the 
lordship  and  manor  of  Corfe  Castle  and  Isle  of  Purbeck,  and 
granted  to  Sir  Christopher  Hatton,  K.  G.,  Lord  Chancellor  of 
England,  his  heirs,  &c.,  forever,  that  the  said  castle,  lordship,  &c., 
and  all  places  within  the  precincts  and  liberties  of  the  same,  as  well 
by  land  as  by  water,  should  be  exempt,  separate,  and  private,  and 
absolved  forever  from  all  power,  jurisdiction,  and  official  authority 
whatsoever  of  the  admiral  and  admirals  of  her  kingdom  of  England, 
her  heirs,  &c.,  and  their  lieutenants  and  servants  whatsoever  for  the 
time  being;  and  that  no  admiral  of  England  of  her  Majesty,  her 
hdrs,  &a,  or  his  lieutenant,  commissioner,  officer,  or  deputy  for  the 
time  being,  or  any  admirals,  nor  the  lieutenants,  commissioners,  ser- 
vants, officers,  or  deputies  of  the  same  admiral  or  admirals  of  her 
Majesty,  her  heirs,  &c.,  for  the  time  being,  should  enter  the 
castle,  dec,,  &c.,  nor  the  precincts  of  *  any  of  them,  neither  [  •261  ] 
by  land  nor  by  water,  for  the  purpose  of  inquiring  into,  ex- 
ercising, doing,  or  executing  within  the  said  castle,  &c.,  or  the  pre- 
cincts of  any  of  them,  any  thing  which  to  the  office  of  the  admiralty 
did  or  might  belong ;  but  that  the  said  castle,  &c.,  and  all  places 
within  the  precincts  and  liberties  of  the  same,  as  well  by  land  as  by 
water,  should  be  altogether  and  forevjer  beyond  the  power,  jurisdiction, 
and  authority  of  the  said  admiral  and  admirals,  and  his  and  their  lieu- 
tenants, &c.,  and  that  no  admiral  nor  any  admirals  of  her  Majesty, 
her  heirs,  &c.,  nor  the  lieutenants,  &c.,  aforesaid,  nor  any  or  either  of 
them  should  intermeddle  within  the  said  castle,  &c.,  or  the  precincts 
or  liberties  of  any  of  them  by  land  or  by  water  concerning  any  thing 
whatsoever  which  to  the  office  of  the  admiralty  in  that  behalf  did  or 
might  belong :  and  her  Majesty  did  moreover  grant  to  the  aforesaid 
Sir  C.  H.,  his  heirs,  &c.,  forever,  that  he  and  his  heirs  having  and 
possessing  the  said  castle  and  lordship  of  Corfe  should  be  admirals 
within  the  said  castle,  lordship  and  manor  of  Corfe  and  Island  of 
Purbeck,  and  the  precincts  and  liberties  of  the  same,  as  well  by  water 
as  by  land,  and  upon  the  high  sea  flowing  to  or  adjoining  the  afore- 
said island  or  any  part  thereof,  and  of  and  over  all  ports,  creeks, 
rivers,  arms  of  the  sea  and  other  waters  and  places  whatsoever,  being 
within  the  aforesaid  island,  and  should  do,  exercise  and  execute  be- 
fore them,  their  bailiffs  or  deputies,  within  the  castle,  &c.,  and  the 
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precincts  and  liberties  of  the  same,  and  upon  the  high  sea,  ports, 
creeks,  rivers,  arms  of  the  sea,  waters,  and  places  whatsoever  above 
mentioned,  those  things  which  to  the  office  of  admiralty  did 
[  •  262  ]  •  or  might  belong,  and  her  Majesty  appointed  the  said  Sir 
C.  H.,  his  heirs,  &c.,  in  all  the  same  places,  and  thereby  gave 
and  granted  to  the  said  Sir  C.  H.,  his  heirs,  &c.,  forever,  the  office  of 
the  admiral  and  admiralty  of  and  in  all  the  same  places,  together 
with  all  forfeitures,  profits,  and  advantages  in  the  same  places  to  the 
office  of  admiral  in  any  manner  belonging  or  appertaining,  without 
any  account  to  be  made  or  rendered  of  the  same  to  herself,  her  heirs, 
&c.,  so  that  the  admiral  of  England  of  her  Majesty,  her  heirs,  &c.^ 
for  the  time  being,  or  his  lieutenant,  should  in  no  wise  enter  the  said 
castle,  &c.,  or  the  precincts  and  liberties  of  the  same,  or  by  land  or 
by  water,  do  or  execute  any  thing  there  which  to  the  office  of  the 
admiralty  did  or  might  belong,  or  should  in  any  wise  intrude  them- 
selves for  that  purpose  within  the  said  castle,  &c." 

The  act  then  alleged,  "that  by  a  judgment  in  the  Exchequer, 
16  Car.  IL,  upon  an  information  filed  against  Sir  Ralph  Bankes,  the 
then  proprietor  of  the  said  castle,  &c.,  to  show  by  what  authority  he 
exercised  within  the  castle,  &c.,  and  precincts  of  the  Isle  of  Purbeck 
the  right  to  all  wrecks  of  the  sea  and  shipwrecks,  and  all  royal  fish, 
and  to  exercise  the  office  of  admiralty  by  land  and  on  the  high  sea, 
&c.,  the  said  rights  were  confirmed  to  Sir  Ralph  Bankes;^  and  that 


^  On  a  quo  warranto  information,  filed  by  the  Attorney-General  against  Sir  Ralph 
Bankes,  for  using  and  exercising  (amongst  others)  the  rights  and  privileges  following :  — 
"  To  have,  use,  and  enjoy  within  the  castle,  manor,  and  town  of  Corfe,  in  the  isle  of 
Purbeck,  and  in  all  other  towns  and  places  within  the  limits  and  precincts  of  the  same 
island,  the  liberties,  privileges,  and  franchises  (inter  alia)  following,  namely :  — 

**  Chase  and  free  warren  and  liberties  of  the  same  within  the  said  island,  and  to  appoint 
therein  a  constable  of  the  said  castle,  and  warrenen ;  and  to  have  and  enjoy  to  his  own 
use  the  prisage  of  wine  of  every  ship  freighted  with  wine,  coming  on  the  sea-coast  of  Pur- 
beck, if  it  should  stop  and  fix  itself  with  cable  and  anchors ;  also  wreck  of  the  sea  and 
shipwrecks  through  the  whole  bailiwick  of  the  said  island,  and  all  royal  fish,  namely, 
porpoise,  grampus,  and  sturgeon,  taken  on  the  said  coast ;  and  all  falcons  building  and 
making  their  nests  on  the  bailiwick  aforesaid ;  and  to  exercise  and  execute  before  himself^ 
his  bailiffs  and  deputies  within  the  castle,  lordship,  and  manor  of  Corfe,  and  the  precincts 
and  liberties  of  the  same,  as  well  by  water  as  by  land,  and  upon  the  high  sea  flowing  to  or 
adjoining  the  said  island  or  any  part  thereof;  and  within  all  ports,  creeks,  rivex^  arms 
of  the  sea,  waters,  and  places  whatsoever  within  the  said  island,  all  and  singular  those 
things  which  to  the  office  of  admiralty  belong,  or  may  belong,  for  all  debts,  contracts, 
agreements,  transgressions,  frauds,  and  other  things  and  offence  whatsoever  upon  the 
sea  or  elsewhere  made  or  committed,  which  within  the  said  castle,  &c.,  &c.,  can  or 
ought  in  any  manner  be  treated  of  or  inquired  into,  heard,  corrected,  informed,  or  deter- 
mined in  matters  of  this  nature ;  and  to  have  and  enjoy  all  forfeitures,  profit,  and 
advantages  in  the  same  places  to  the  office  of  admiral  in  any  manner  belonging  or 
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•  the  said  castle,  &c.,  arid  hundreds  of  Rowborough  and  Has-  [  *  263  ] 
ler,  and  rights,  privileges,  liberties,  franchises,  preeminences, 
commodities,  and  royalties  in  the  Isle  of  Purbeck  or  any  *  part  [  *  264  ] 
or  parcel  thereof,  or  within  their  limits  to  be  had  or  exer- 
cised, as  hereinbefore  recited,  became  vested  in  Henry  Bankes,  Esq., 
and  were  so  vested  in  him  at  his  death ;  that  in  February,  1834,  fifty-five 
casks  of  brandy  were  found  and  secured  floating  ofl*,  and  four  aground 
npon,  the  Isle  of  Purbeck  aforesaid,  ten  whereof,  less  one  and  a  half 
which  burst,  were  conveyed  to  the  custom-house  at  Weymouth  ;  and 
forty-nine  (less  one  also  lost)  to  the  custom-house  at  Poole,  and  which 
last-mentioned  casks  have  since  been  arrested  in  virtue  of  a  warrant 
issued  out  of  this  court  as  goods  found  derelict,  &c. ;  and  it  was  alleged 
that  thirty-three  of  the  forty-nine  were  taken  up  and  secured  floating 
not  exceeding  three  miles  from  the  low-water  mark,  on  difierent  parts 
of  the  coast  of  the  said  Isle  of  Purbeck,  and  that  in  virtue  of  the 
premises  hereinbefore  recited  such  and  so  many  of  the  said  casks  as 
were  so  taken  up  and  secured  do  not  appertain  or  belong  to  the  king 
in  right  of  his  said  office  or  otherwise,  but  appertain  or  belong  to  the 
estate  of  the  said  H.  Bankes ;  and  that  ten  other  of  the  said  casks 
were  either  wreck  of  the  sea  or  found  and  taken  up  between  high  and 
low  water  mark,  and  by  reason  thereof  were  not  subject  to  admiralty 
jurisdiction  ;  but  that  if  they  or  any  or  either  of  them  were 
•subject  thereto,  yet  that  they  were  so  found  and  taken  up  [  *  265  ] 
within  limits  whereby  in  virtue  of  the  prenuses  they  belong 
to  the  said  estate." 

In  reply,  the  admiralty  proctor  alleged  that  nineteen  only  of  the 
thirty-three  casks  were  taken  up  at  distances  not  exceeding  three 


appertaining ;  and  to  have  cognizance  by  the  bailiffs  or  deputies  of  him  and  his  heirs 
for  the  time  being,  of  all  and  singular  actions^  suits,  complaints  and  demands  concern- 
ing all  debts,  contracts,  agreements,  transgressions,  frauds,  and  offences  of  this  nature  to 
be  heard  and  determined  before  the  same  bailiffs  or  deputies,  so  that  the  admiral  of 
England  of  the  king,  his  heirs  and  successors  for  the  time  being,  or  his  lieutenants,  com- 
missioners, officers,  procurators  or  deputies  for  the  time  being,  shall  not  by  any  means 
enter  the  aforesaid  castle,  &c.,  &c.,  or  any  other  place  by  land  or  by  water  to  do  or 
execute  any  thing  there  which  to  the  office  of  admiral  belongs  or  may  belong." 

In  support  of  his  claim,  Sir  Balph  Bankes  pleaded  the  inquisition  of  4th  Richard  11., 
and  letters  patent  of  the  14th  and  27th  of  Queen  Elizabeth,  and  that  ho  by  good  and 
sufficient  conveyance,  &c.,  had  become  possessed  of  the  estate  and  interest  of  Sir  C. 
Hatton  in  the  liberties,  franchises,  &c.,  thereby  granted.  On  the  admission  of  the 
Attorney-General,  that  the  claim  of  Sir  Ralph  Bankes  was  well  founded :  — 

The  judgment  of  the  court  was  given,  "  that  the  aforesaid  liberties,  and  all  the  pro- 
fits, commodities,  and  emoluments  thence  arising  and  to  the  same  and  each  of  them 
belonsing,  should  be  allowed  to  Sir  Ralph  Bankes  and  his  heirs." 
15* 
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miles  from  low-water  mark,  and  that  the  grant  of  flotsam  &c.,  and 
royal  fishes,  in  32d  Hen.  VHI.  is  of  such  things  only  when  they  hap- 
pen within  the  hundreds  of  Robarrow  and  Hasler,  or  the  limits  thereof; 
that  neither  the  said  hundreds,  nor  are  flotzam,  &c.,  granted  in  the 
letters  patent  of  the  14th  of  Q.  Eliz.,  and  that  those  of  the  18th  and 
27th  of  the  said  queen  are  not  sufficient  to  pass  goods  derelict,  flotzam, 
&c.,  but  that  if  they  were,  yet  that  the  boundaries,  precincts,  and  limits 
of  the  said  castle,  &c.,  must  be  taken  to  be  those  found  upon  the 
inquisition,  and  that  they  do  not  extend  over  the  sea  or  any  part 
thereof;  that  by  the  grant  to  Sir  C.  H.  to  be  admiral  "  upon  the  high 
sea  flowing  to  or  adjoining  the  said  island,"  must  be  meant  and 
understood  the  high  sea  flowing  only  between  high  and  low-water 
mark  ;  and  there  is  no  law,  custom,  or  usage  by  which  admiralty  juris- 
diction, being  granted  away  by  the  crown  without  the  extent  of  such 
jurisdiction  being  defined  or  expressed  in  terms  of  tl;e  grant,  has  been 
or  can  be  held  to  extend  three  miles  or  any  distance  whatever  firom 
the  low-water  mark ;  that  none  of  the  casks  proceeded  against  were 
wreck,  for  that  none  of  such  as  were  found  and  taken  up  between 
high  and  low-water  mark  were  so  found  and  taken  up  dry  when  the 
tide  was  out."     It  was  also  alleged,  "  that  if  the  office  of  admiral  and 

of  the  admiralty  of  and  within  the  said  castle,  &c.,  and  island 
[  •  266  ]  of  Purbeck,  and  on  the  high  sea  *  flowing  and  adjoining 

thereto  hath  ever  been  exercised,  (which  was  denied,)  yet 
that  the  same  hath  long  ^ince  been  disused,  and  that  if  any  officers 
were  ever  appointed  to  execute  the  duties  of  such  office,  or  any  Court 
of  Admiralty  held  for  the  said  precincts,  yet  for  a  long  time  past  no 
such  officers  have  been  appointed,  nor  any  such  court  held ;  and  that 
the  alleged  franchises,  if  any  such  were  ever  granted,  have  become  for- 
feited in  law  together  with  all  profits  and  advantages  thereto  belong- 
ing." 

The  rejoinder  alleged,  "  that  the  grant  of  Hen.  VHI.  is  not  and 
could  not  have  been  intended  to  have  been  restricted  to  the  said  hun- 
dreds only,  inasmuch  as  flotzam  is  generally  if  not  always  and  at 
times  of  the  tide  necessarily  must  be  be,  and  lagon  also  may  and  fire- 
quently  does  occur  beyond  low-water  mark  and  consequently  not 
within  the  limits  of  the  said  hundreds  (now  comprising  the  whole  of 
the  Isle  of  Purbeck)  are  not  mentioned  in  the  letters  patent  of  the  14th 
of  Q.  Eliz.,  yet  that  the  said  hundreds  and  all  the  rights  and  privi- 
leges contained  in  the  grant  of  Hen.  VIII.  were  legally  and  benefi- 
cially in  the  said  H.  Bankes ;  and  that  by  the  inquisition  the  boun- 
daries by  land  are  set  forth  chiefly  with  reference  to  the  warren,  which 
belonged  to  the  king,  in  the  common  form  of  perambulation,  and  not 
with  reference  particularly  to  the  rights  and  privileges  he  possessed 
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smd  was  entitled  to  over  the  adjoining  sea;  and  that  the  said  letters 

]mtent  by  Q.  Eliz.,  in  addition  to  certain  privileges  appertaining  to 

the  land,  expressly  granted  admiralty  jurisdiction  over  the  high  seas 

adjoining  the  said  island,  and  that  whatever  jurisdiction  his 

•  Majesty,  in  virtue  of  his  office  of  admiralty,  would  have  [  *  267  ] 

possessed  over  the  same  had  not  such  grants  been  made,  did 

in  virtue  thereof  become  vested  in  Sir  C.  Hatton ;  and  that  there 

were  several  instances  of  the  exercise  thereof  by  Mr.  Bankes." 

Addams  and  Nicholl^  for  Mr.  Bankes. 

The  King's  Advocate  and  Phillimore^  confrd. 

Sir  J.  NicHOLL.  This  was  a  proceeding,  in  the  first  instance,  by 
the  king,  in  his  gffice  of  admiralty,  against  several  casks  of  brandy, 
alleged  to  have  been  found  derelict,  in  order  to  have  them  condemned 
as  droits,  in  case  no  owner  should  appear  within  the  time  prescribed 
by  law.  In  the  course  of  the  proceedings,  an  intervention  took  place 
on  behalf  of  Mr.  Bankes,  claiming  to  be  entitled  to  part  of  the  goods, 
as  a  perquisite  belonging  to  him  in  the  character  of  owner  of  the 
castle  and  manor  of  Corfe  Castle,  and  of  the  island  of  Purbeck,  in 
the  county  of  Dorset,  asserting  that  right  under  a  title  originally 
acquired  by  a  grant  from  the  crown.  In  support  of  this  claim,  the 
history  of  the  title,  and  of  its  acquisition,  is  set  forth  in  an  act  on 
petition  on  behalf  of  Mr.  Bankes ;  and,  in  verification  of  the  claim, 
copies  of  ancient  grants  and  other  documents,  and  also  affidavits,  are 
exhibited. 

In  order  that  the  view  of  the  subject  taken  by  the  court  may  be 
understood,  it  may  be  proper  to  state  briefly  the  substance  of  what  is 
alleged  in  the  act  on  petition.     It  begins  by  setting  forth  that  a  com- 
mission was  issued  by  the  crown  in  the  4  Rich.  II.,  to  inquire  '<  what 
rights,  &c.,  and  other  things,  did  anciently  and  then  belong  to  the 
Castle  of  CorfTe,  whereof  the  king  was  then  seised  in  his 
•demesne  of  fee,"  and  that  this  inquisition  was  actually  [*  268  ] 
taken  by  the  commissioners,  who  returned  "  that  the  whole 
island  of  Purbeck  was  the  warren  of  the  king,  and  pertained  to  his 
said  castle ; "  they  also  set  forth  the  limits  and  boundaries  of  the  Isle 
of  Purbeck  —  to  parts  of  which  it  will  be  necessary  to  advert  pre- 
sently, and  the  whole  question  may  depend  in  a  considerable  degree 
on  these  bounds  —  and  "  that  all  pleas  of  vert  and  venison,  and  also 
of  wreck  of  the  sea,  peittained  to  the  castle  aforesaid,  and  ought  to  be 
determined  by  the  constable  and  his  steward ;  that  the  constable  had 
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taken  wreck  of  the  sea  time  out  of  mind,  even  till  then ;  and  that  the 
king,  from  time  out  of  mind,  had  received  all  royal  fishes  caught  Ai 
the  coast  aforesaid."  It  then  refers  to  a  grant  made  by  Henry  VIII. 
to  Queen  Katharine,  of  the  hundreds  of  Rowboro'  and  Hasler, 
(which,  it  is  alleged,  comprehended  and  now  comprehends  the  whole 
of  the  Isle  of  Purbeck,)  "  together  with  all  treasure-trove,  wreck  of 
the  sea,  flotzam,  &c.,  and  royal  fishes,  when  they  should  happen 
within  the  said  hundred  and  its  limits."  This,  however,  was  a  grant 
for  life  only.  The  act  on  petition  then  states  a  grant  by  Queen 
Elizabeth  to  Sir  Christopher  (then  Mr.)  Hatton,  of  the  castle  of 
Corffe,  in  the  County  of  Dorset,  and  its  lordship  and  manor  and 
appurtenances  in  the  Me  of  Purbeck,  with  all  it^  rights,  warrens, 
franchises,  wrecks  of  the  sea,  shipwrecks,  and  preeminences  whatso- 
ever, to  him,  his  heirs  and  assigns  forever,  as  fully  as  they  were 
enjoyed  by  Queen  Katharine  or  any  others. 

Two  further  grants  of  Queen  Elizabeth  —  the  18th  and  27th  — 

are  then  referred  to.     They  confirm  to  Sir  Christopher  Hat- 

[•269  ]  ton  "the  ancient  boundaries  •of  the  lordship  and   manor 

of  Corfe  Castle  and  Isle  of  Purbeck ; "  and  give  to  him,  his 

heirs  and  assigns,  an  exclusive  admiralty  jurisdiction  "  within  the  said 

castle,  lordship,  and  manor  and  island  of  Purbeck  and  its  precincts,  by 

land  and  water,  and  upon  the  high  sea  flowing  to  or  adjoining  the 

said  island,  or  any  part  thereof;"  and  the  Lord  High  Admiral  and 

his  officers  are  prohibited  from  entering  or  exercising  any  jurisdiction, 

by  land  or  by  water,  "within  the  said  castle,  lordship,  manor,  or 

island,  or  the  precincts  of  the  same.'*    These  words,  affirmatively  and 

negatively,  are  very  strong  and  full  as  far  as  they  go ;  and  their  true 

intent  and  meaning,  their  construction,  and  their  extent  will  require 

to  be  carefully  examined  and  ascertained. 

The  petition  then  refers  to  a  proceeding  in  the  Court  of  Exchequer, 
and  to  a  judgment  given  by  that  court  upon  an  information  filed  by 
the  Attorney-Greneral  against  Sir  Ralph  Bankes,  to  show  by  what 
authority  he  exercised  rights  of  admiralty  within  the  said  island,  and 
then  states,  that  the  castle,  manor,  and  lordship  of  Corfe,  and  hun- 
dreds of  Rowborough  and  Hasler,  have  descended  and  do  belong  to 
Mr.  Bankes. 

The  petition  then  goes  on  to  state  the  circumstances  under  which 
the  articles  proceeded  against  were  picked  up :  —  That  fifty-five  casks 
were  afloat,  and  four  were  aground  ;  that,  of  these,  ten  were  carried 
to  the  custom-house  at  Weymouth,  and  forty-nine  to  the  custom- 
house at  Poole  ;  that  thirty-three  of  these  forty-nine  were  found  float- 
ing at  distances  not  exceeding  three  miles  from  low-water  mark,  on 
diflerent  parts  of  the  coast  of  the  Isle  of  Purbeck,  and  belong  not  to 
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the  king,  but  to  the  estate  of  Mr.  Bankes ;  that  ten  others 
were  •  either  wreck  of  the  sea,  or  were  found  between  high  [  *  270  ] 
and  low-water  mark,  and  were  not  subject  to  admiralty 
jurisdiction,  but  that,  if  they  were  so,  they  were  taken  up  within 
limits  whereby  they  belonged  to  the  estate  of  Mr.  Bankes ;  and  refer- 
ence is  made  to  proofs  which  explain  the  places  and  manner  of  the 
picking  up  of  the  several  casks. 

Here  are,  therefore,  six  casks  not  claimed  at  all ;  thirty-three  are 
claimed  beyond  low-water  mark,  as  not  exceeding  three  miles ;  and 
ten  between  high  and  low-water  mark,  of  which  four  were  aground. 

These  are  the  material  averments  in  support  of  Mr.  Bankes'  claim. 
The  answer,  on  the  part  of  the  admiralty,  consists  rather  of  objec- 
tions to  and  observations  upon  these  averments,  than  of  any  new 
matter  of  fact  or  document. 

The  rejoinder  offers  replies  to  that  answer. 

It  now  becomes  necessary  to  consider  the  whole  case  ;  and,  it  being 
a  question  of  some  importance,  and  also  of  some  novelty,  it  may  be 
proper,  in  the  examination  of  it,  to  refer  to  the  principles,  authorities, 
and  evidence  which  ought  to  guide  the  judgment  of  this  court. 

By  the  general  law,  all  goods  found  afloat  and  derelict  on  the  high 
seas  belong,  as  droits,  to  the  crown,  in  its  office  of  admiralty.  This 
claim,  at  least  the  greater  part  of  it,  is,  therefore,  in  derogation  of  the 
general  law,  and  of  that  right,  and  must  be  clearly  made  out  before 
it  can  be  admitted.  It  is  asserted  to  be  derived  to  the  claimant  under 
a  grant  from  the  crown. 

How  far  the  crown  had  the  power  of  granting  away  rights  and  per- 
qnisites  which  had  always  belonged  to  a  high  office  of  state,  which 
bad  already  been  granted  to  the  person  exercising  that  office, 
•(for  it  may  be  presumed  that  there  was  at  all  times  a  high  [  *  271  ] 
admiral,  the  exercising  the  office  by  commissioners  being  of 
modern  date,)  may  be  questioned,  however  clearly  such  a  grant  may 
be  intended  and  expressed ;  at  all  events,  such  a  power  in  the  crown 
is  not  to  be  presumed. 

But,  this  being  a  grant  from  the  crown,  how  is  it  to  be  construed? 
Tbe  construction  of  such  a  grant,  at  the  suit  of  the  subject,  is  to  be 
taken  most  beneficially  for  the  king  and  against  the  grantee,  whereas 
tbe  grant  of  a  subject  is  to  be  construed  most  strongly  against  the 
grantor  ;  and,  as  Mr.  Justice  Blackstone  observes,^  "  The  king's  grant 
shall  not  enure  to  any  other  intent  than  that  which  is  precisely 
expressed  in  the  grant."  So  Lord  Stowell,  in  the  case  of  The  Re- 
becca^:—  "All  grants  from  the  crown  are  to  be  strictly  construed 

~       »  -  '  ■  — ■ ■ 

1  BL  Com.  vol.  ii.  p.  347.  a  j  Rot.  280. 
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against  the  grantee,  contrary  to  the  usual  policy  of  the  law  in  the 
consideration  of  grants,  and  upon  this  just  ground,  that  the  preroga- 
tives, rights,  and  emoluments  of  the  crown  being  conferred  upon  it 
for  great  purposes  and  for  the  public  use,  it  shall  not  be  intended  that 
such  prerogatives,  rights,  and  emoluments  are  diminished  by  any 
'  grant,  beyond  what  such  grant,  by  necessary  and  unavoidable  con- 
struction, shall  take  away."  This  was  upon  a  question  as  between 
the  king  and  the  lord  admiral,  and  it  was  there  held  that  the  lord 
admiral  had  these  droits  in  preference  to  the  king  himself.  Such, 
then,  is  the  principle  upon  which  the  grant  made  to  Sir  Christopher 
Hatton  is  to  be  construed. 

To  ascertain,  then,  what  the  crown  intended  to  grant,  it  is 
[  *272  ]  proper  to  consider  what  was  the  subject-matter*  to  which 
the  grant  was  to  be  applied,  and  this  we  shall  best  discover 
from  the  very  ftrst  document  introduced  here  —  the  inquisition,  taken 
in  4  Rich.  IL,  showing  the  nature  and  extent  of  the  place  or  thing 
granted.  The  commissioners  were  to  inquire  what  rights  by  imme- 
morial usage  (that  is,  by  the  common  law  of  the  land)  belonged  to 
the  constable  of  Corfe  Castle,  its  manors,  and  the  Isle  of  Purbeek, 
which,  by  forfeiture,  had  then  become  vested  in  the  crown.  The 
commission  recites,  ^'that  very  many  of  the  possessions,  rights,  and 
liberties  of  our  castle  and  manor  of  Corffe,  are  aliened  and  removed 
from  the  same,  owing  to  the  default  of  our  keepers  and  constables,  to 
our  grievous  loss  and  disinheritance,"  and  proceeds,  "  We,  therefore, 
willing  to  be  certified  thereupon,  have  assigned  you  to  inquire,"  &c. 

Here,  then,  is  an  inquiry  about  a  land  property,  and  it  might  have 
been  just  as  well  applied  to  a  castle  and  manor  in  the  centre  of  the 
kingdom,  as  to  one  on  the  sea-coast.  Here  is  no  trace  of  any  mari- 
time rights  or  perquisites  that  had  been  infringed ;  nothing  of  ship- 
ping, or  of  any  naval  subject ;  nothing  of  any  admiral,  or  any  admi- 
ralty rights,  so  far  as  can  be  inferred  from*  the  commission.  The 
manor  happens  to  be  in  a  maritime  county,  and  upon  the  sea-coast, 
and  it  has  prisage  of  wine,  if  shipping,  coming  on  the  coast,  shall 
land  with  cable  and  anchor ;  but  here  is  no  trace  of  its  possessing 
any  peculiar  rights  and  privileges  of  a  maritime  kind,  no  more  than 
what,  of  common  right,  belongs  to  every  manor  bordering  on  the  sea 
shore,  but  part  of  the  land  and  county  in  which  it  is  situated.  The 
commissioners  execute  their  duty  and  make  their  report,  and 
[*273]  with  great  propriety  *  describe  the  exact  limits  and  bound- 
aries of  the  castle  and  manor  and  island ;  and,  in  order  to 
understand  this  description  of  the  limits,  it  is  necessary  to  ascertain 
some  of  the  localities  of  the  place  itself,  and  the  meaning  of  the 
expressions  used  by  the  commissioners,  for  they  will  be  found  quite 
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correct,  when  the  reason  of  the  different  expressions  used  comes  to  be 
explained  ;  and,  by  which  means,  a  considerable  portion  of  the  doubts 
in  this  case  will  be  removed. 

For  the  purpose  of  ascertaining  these  localities,  I  have  consulted 
the  ordnance  map,  and  some  gazetteers  of  reputation ;  and  I  find,  that 
the  extreme  western  point  of  the  Isle  of  Purbeck  on  the  sea-coast,  set 
down  in  the  report  of  these  commissioners,  is  Flouresberie,  or,  as 
more  correctly  called  in  the  ordnance  map,  flowers  barrow ;  it  then 
goes  northward,  through  Luckford  Lake,  to  the  river  Frome,  and 
along  that  river  to  Wareham  Bridge ;  and  then  comes  this  descrip- 
tion, "  and  so  from  that,  by  the  sea,  eastwards  to  Stodland  Castle, 
and  thence  along  the  sea-coast  westwards  till  it  reaches,  again,  Flou- 
resberie." The  question  naturally  suggesting  itself  upon  this,  is,  why 
is  it  expressed  "  by  the  sea  eastwards,"  and  "  by  the  sea-coast  west- 
wards V  The  whole  of  the  line  eastwards  is  alojig  a  large  bay  or 
inland  sea — not  the  high  sea  —  forming  the  harbors  of  Poole  and 
Warehara;  it  is  sixty  milesnn  compass  —  following  the  margin  or 
shore  line;  twelve  miles  long;  seven  miles  wide;  contains  many 
islands,  creeks,  and  waters ;  and  has  always,  I  believe,  salt  water.  It 
is  said,  (and  it  is  an  extraordinary  peculiarity  if  true,)  that  the  sea 
ebbs  and  flows  in  it  four  times  in  every  twenty -four  hours; 
it  is  joined  to  the  *  British  Channel  by  a  very  narrow  open-  [  *  274  ] 
ing,  not  more  than  a  quarter  of  a  mile  wide.  This  great 
bay  or  sea  is  not  the  high  sea,  for  it  is  within  the  county  of  Dorset 
"t/i/ra  corpus  comitatusP  The  extreme  point  going  eastwards  is  de- 
scribed as  "  Stodland  Castle ; "  and  the  line  then  goes  westwards. 
Now  «  Stodland  Castle  "  was  probably  not  at  the  village  of  Stud- 
land,  but  stood  at  the  eastern  point  of  Brownsea  Island,  within  the 
bay  of  Poole ;  it  was  in  the  parish  of  Studland,  and  within  the  Isle  of 
Purbeck,  according  to  the  inquisition  ;  or,  if  there  was  another  castle 
near  the  village  of  Studland,  it  would  still  be  within  the  Isle  of  Pur- 
beck, and  would  not  comprehend  any  part  of  the  high  sea.  The 
castle  is  converted  into  a  family  mansion ;  but  there  is  still  a  battery 
to  guard  the  mouth  of  the  harbor. 

I  will  here  read  three  or  four  short  extracts,  from  a  gazetteer,  con- 
firmatory of  what  has  been  stated.  Potts,  in  describing  the  Isle  of 
Purbeck,  says,  "  The  bridge  crossing  the  Frome  from  Wareham  con- 
nects the  north  part  of  the  county  with  this  isle,  which  comprehends 
the  whole  of  the  south-east  corner  of  Dorsetshire,  from  Luckford  Lake, 
on  the  west,  to  the  sea,  and  river  Frome  on  the  remaining  sides  ;  its 
greatest  length  is  about  twelve  miles;  its  general  breadth  about 
seven." 

"  The  town  of  Poole  is  a  county  of  itself,  and  is  situate  on  a  pe- 
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ninsula,  connected  with  a  narrow  isthmus  with  the  mainland;  the 

peninsula  is  about  three  quarters  of  a  mile  long  and  half  a  mile 

broad.      Poole  Bay  unites  with  the  British  Channel  by  a  narrow 

entrance  on  the  east,  and,  including  all  the  windings  on  the  shore, 

exceeds  sixty  miles  in  compass.     A  singular  phenomenon 

[  •  275  ]  occurs  in  Poole  *  harbor ;   the   sea  ebbs   and  flows   four 

times  in  twenty-four  hours  ;  twice  when  the  moon  is  S.  E, 

and  N.  W.,  and  twice  when  the  moon  is  S.  by  E.  and  N.  by  W." 

"  Studland,"  the  same  writer  says,  "  is  six  and  a  quarter  miles  E. 
N.  E.  from  Corfe  Castle ;  it  is  a  small  village  near  a  romantic  range 
of  cliffs  ending  in  a  narrow  neck  of  land  called  South  Haven  Point, 
and  forming  a  boundary  of  Poole  harbor.  Brownsea  Island  is  in 
Poole  harbor,  but  in  the  parish  of  Studland,  at  the  end  of  the  bay  of 
Poole,  opposite  the  entrance;  it  contains  about  three  hundred  acres; 
it  had  formerly  a  castle,  now  converted  into  a  family  mansion,  at  a 
small  distance  east  from  which  is  a  platform  of  twelve  nine  pounders.'* 
This  accounts  for  the  description,  "  by  the  sea  eastwards  to  Studland 
Castle."  It  was  hardly  possible  to  describe  the  boundary  in  any 
other  way ;  it  was  not  high  sea ;  it  was  part  of  the  island,  and  the 
county  of  Dorset.  But,  when  they  come  to  turn  and  to  describe  the 
limits  westwards  by  St.  Alban's  Head  and  back  to  Flowersbarrow, 
they  do  not  say  "  by  the  sea  westward,"  but  "  along  the  sea-coast" 
Now  the  coast  is,  properly,  not  the  sea,  but  the  land  which  bounds 
the  sea;  it  is  the  limit  of  the  land  jurisdiction,  and  of  the  parishes 
and  manors — bordering  on  the  sea  —  which  are  part  of  the  land  of 
the  county.  This  limit,  however,  and  its  character,  varies  according 
to  the  state  of  the  tide;  when  the  tide  is  in,  and  covers  the  land,  it  is 
sea;  when  the  tide  is  out,  it  is  land  as  far  as  low-water  mark ;  be- 
tween high  and  low-water  mark  it  must  therefore  be  considered  as 
divisum  imperium.  I  think  that  Spithead,  and  the  Solent  sea  gene- 
rally, are  within  the  county  of  Hants,  and  have  been  held  to 
[•276]  form  part  of  the  land  jurisdiction.^  *  I  may  here  remark, 
that  there  is  nothing  in  the  inquisition  that  extends  the 
boundaries  of  Corfe  Castle  into  any  part  of  the  high  sea,  or  beyond 
the  usual  line  which  divides  the  land  from  the  sea  in  every  part  of 
the  British  coast.  It  mentions  that  the  constable  has  in  all  times 
taken  "  wreck  of  the  sea ; "  and  so  has  at  all  limes  every  lord  of  a 
manor  in  the  kingdom  —  or,  at  least,  has  claimed  so  to  have  it.  Bat 
again,  what  is  "  wreck  of  the  sea  or  shipwreck  "  —  for  the  words  are 
used  without  distinction  — in  strict  legal  meaning?  —  they  are  "  boruk 


I  See  The  Public  Opinion,  2  Hagg.  Adm.  Rep.  402. 
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wavicUa;  "  and  when  the  sea  has  brought  them  to  land  they  then  are 
within  the  land  jurisdiction.  "  Wreck  of  the  sea,"  then  properly  so 
called,  belonged  to  the  owner  of  Corfe  in  the  time  of  Richard  IL,  and 
so  it  has  ever  since,  and  has  sometimes  been  taken  by  Mr.  Bankes ; 
and  even  "  flotsam,"  if  within  the  bay  of  Poole  and  Wareham,  would 
belong  also  to  him,  because  found  within  the  manor,  and  not  on  the 
high  sea. 

Thus  the  matter  stands  upon  the  inquisition  of  Richard  IL,  and 
the  trae  meaning  of  the  boundaries  and  limits  of  the  Isle  of  Purbeck ; 
it  becomes  necessary,  therefore,  to  examine  whether  the  patents  carry 
the  right  any  further.  The  title  set  up  by  the  claimant  is  derived 
from  grants  made  by  Queen  Elizabeth  to  Mr.  Hatton,  afterwards  Sir 
Christopher  Hatton,  and  Lord  High  Chancellor ;  for  the  grant  by 
Henry  VIII.  to  Queen  Katharine  expired  with  her  life ;  and  the  grant 
to  the  Duke  of  Somerset  having  become  forfeited,  the  property  was 
in  the  crown  under  Queen  Mary,  and  until  the  14th  of  Elizabeth. 

The  first  grant  relied  upon  is  in  the  14th  of  Elizabeth.  It  is  de- 
posited  in  the  Rolls  Chapel,  and  is  brought  into  court  duly 
authenticated,  *  written  out  per  extensum^  and  accompanied  [  *  277  ] 
by  a  verified  translation ;  it  is,  therefore,  regularly  before  the 
court  as  evidence.  It  is  entitled,  "  A  grant  (inter  alia)  of  the  Castle, 
Lordship,  and  Manor  of  Corfe,  in  the  county  of  Dorset ; "  but  it  is 
rather  a  sale  than  a  special  favor,  for  in  consideration  of  4,761/.  paid 
into  the  exchequer  by  Mr.  Hatton  —  "  one  of  our  gentlemen  pension- 
ers"— it  grants  the  manor  to  him,  his  heirs,  &c.  The  usual  words, 
"fcHT  the  consideration  aforesaid  of  our  special  grace,"  are  thrown  in  ; 
but  the  whole  tenor  and  object  of  the  grant  is  a  land  grant  to  "  Mr. 
Hatton,  his  heirs,  and  assigns,  of  the  manor  of  Corfe,  with  the 
demesne  lands,  and  of  the  mill,  waters,  and  streams,  situate  and 
being  in  Corfe  aforesaid  in  our  county  of  Dorset."  But  here  is  no 
reference  to  any  thing  marine,  except  "  wrecks  of  the  sea,  shipwrecks, 
and  preeminences  whatsoever  to  the  said  lordship,  manor,  or  castle 
belonging."  Here  is  not  the  least  trace  or  suggestion  of  extending 
the  boundaries,  or  of  enlarging  the  grant  beyond  what  belonged  to 
this  land  and  property  as  such ;  nor  is  there  the  slightest  appearance 
of  an  intention  to  infringe  the  rights,  or  abridge  the  perquisites  of  the 
Lord  Admiral,  or  to  alter  the  admiralty  jurisdiction. 

It  may  here  be  necessary  to  refer  to  some  authorities,  in  order  to 
ascertain  what  is  legally  meant  by  "wreck  of  the  sea,"  or  "ship- 
wreck."  "  It  is  to  be  observed,"  says  Blackstone,  "  that  in  order  to 
constitute  a  legal  wreck,  the  goods  must  come  to  land ;  if  they  con- 
tinue  at  sea,  the  law  distinguishes  them  by  the  uncouth  appellation? 
of  jetsam,  flotsam,  and  ligan.     These  three  are,  therefore  acoDunted 
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SO  far  a  distinct  thing  from  the  former,  that  by  the  king's 
[  *  278  ]  grant  to  a  *  man  of  wrecks,  things  jetsam,  flotsam,  and  ligan 
will  not  pass."^  In  the  2d  Inst,^  "  wreck,  or  shipwreck,  legally 
<  wreccum  maris^  wreck  of  the  sea,  in  legal  understanding,  is  applied 
to  such  goods  as.  after  shipwreck,  are  by  the  sea  cast  upon  the  land." 
And  Blackstone  also  says:  —  ''shipwrecks  are  declared  to  be  the 
king's  property  by  the^  Prerogative  Stat.  17  Ed.  IL  c.  11,^  and  were 
so  long  before  at  the  common  law ; "  and  in  Sir  Henry  Constable's 
case  ^  the  distinctions  between  wreccum  maris,  flotsam,  jetsam,  and 
ligan  are  explained. 

It  may  also  be  convenient  here  to  notice,  more  particularly,  the 
nature  of  the  office  of  lord  high  admiral;  its  rank,, its  importance,  its 
rights,  and  duties  ;  to  refer  to  some  authorities  concerning  it,  and  to 
inquire  how  far  these  patents  can  be  pretended  or  intended  to  ex- 
tend, or  can  legally  infringe  upon,  that  office. 

According  to  the  constitution  of  this  country,  the  monarchy  is  in 
many  respects  limited  by  ancient  usage,  which,  in  effect,  constitutes 
the  common  law  of  the  land.  The  sovereign  cannot  execute  all  his 
duties  in  person,  but  the  executive  government  is  carried  on  by  cer- 
tain officers,  whose  duties,  rights,  and  perquisites  are  settled  by  usage, 
of  which  there  is  no  legal  memory  to  the  contrary.  The  sovereign, 
by  his  prerogative,  appoints  the  persons  who  fill  these  offices, 
[  *  279  ]  such  as  *  his  courts  of  justice,  his  office  of  chancery,  his  office 
of  treasury,  and  among  others,  his  office  of  admiralty.  These 
offices  are  sometimes  filled  by  a  single  person,  at  other  times  com- 
missioners are  appointed  to  execute  them ;  they  are  great  officers  of 
state,  and  have  precedence  above  peers  of  the  same  rank ;  among  them 
is  the  Lord  Admiral.^ 

In  early  times  there  were  occasionally  more  Lord  Admirals  than  one ; 
not,  however,  of  the  same  part  of  the  coast,  but  one  from  the  Thames 
northward,  and  one  southward,  besides  the  lord  warden  of  the  Cinque 
Ports,  but  not  interfering  with  each  other.  Which,  however,  was  the 
most  ancient  form  of  executing  this  office,  whether  by  one  officer  or 
by  several,  is  mere  conjecture ;  and  it  is,  I  think,  so  stated  in  the 
"  Matter  of  The  Whale."  ®    But,  however  that  may  be,  I  am  not 


1  BL  Com.  Vol.  I.  290,  292.  a  P.  167. 

3  *<  The  king  shall  have  wreck  of  the  sea  thioaghoat  the  realm,  whales  and  great 
stttigeons  taken  in  the  sea  or  elsewhere  within  the  realm,  except  in  places  privileged 
hy  the  king.** 

4  5  Rep.  106,  where  it  is  resolved  ''that  nothing  shall  be  said  wreccum  maris^  bat 
such  goods  only  which  are  cast  or  left  on  the  land  by  the  sea." 

<^  81  H.  Vm.  c.  10.  6  2  Hagg.  Ad.  B.  488. 
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aware  that  more  than  one  Lord  Admiral  has  ever  been  appointed  since 
the  time  of  Henry  VIIL,  and  the  statute  alluded  to  only  speaks  of 
"  the  Lord  Admiral."     The  office  is  in  part  executive,  and  in  part  judi- 
cial   The  Lord  Admiral  was  to  fit  out  and  manage  all  the  marine 
force  of  the  oountry  —  to  build  ships,  to  appoint  officers,  to  command 
the  ships  at  sea  by  himself  and  his  officers.     His  judicial  duties  were 
to  be  executed  by  his  lieutenant,  as  judge  of  the  court,  who  had 
jurisdiction  over  all  matters  arising  upon  the  high  seas,  and  was 
appointed  by  the  Lord  High  Admiral  until  the  time  of  William  and 
Maiy,  when  Lord  Pembroke  was  appointed  by  the  crown,  under  the 
great  seal,  and  for  life.     To  the  office  of  Lord  High  Admiral  certain 
perquisites  belonged  from  time  immemorial ;  and  it  is  to  the 
king,  •  not  ^^jure  coroncsj^  but  to  his  Majesty  in  his  office  [  * 280  ] 
of  admiralty,  that  these  droits  now  belong,  unless,  by  the 
authority  of  parliament,  they  are  otherwise  applied.^ 

The  patent  of  Lord  Pembroke  grants  to  him  during  pleasure,  as  all 
these  offices  are  granted,  the  office  of  Lord  High  Admiral  of  Eng- 
land, Ireland,  and  Wales,  and  all  the  dominions  and  territories  (enu- 
meratiiig  those  in  parts  beyond  the  seas)  thereunto  belonging.  It 
grants  to  him  all  the  rights,  and  perquisites,  and  jurisdictions  of  the 
the  office,  amongst  them,  '<  derelicts,  wrecks,  flotzam,  jetsam,  and 
ligan;"  it  also  gives  him  the  command  of  the  forces  at  sea,  the 
appointment  of  officers,  and  the  direction  of  the  building,  repairing, 
fitting  out,  and  manning  all  the  ships  of  war. 

The  patent  of  Prince  George  of  Denmark,  in  the  1st  of  Anne, 
granted  to  him  the  same  rights,  the  same  duties,  and  the  same  fees 
and  perquisites.  But  in  the  same  year  a  deed  of  surrender  was  exe- 
cuted by  the  Lord  Admiral,  by  which  he  surrendered  to  the  queen 
"all  the  profits  and  perquisites  of  the  office  (except  2,500/.  a  year,  to 
be  disposed  of  for  such  particular  uses  as  her  Majesty  should  direct) 
for  the  public  use  during  the  war,  as  her  Majesty  should  also  direct." 

These  perquisites,  therefore,  then  belonged  to  the  office  of  Lord 
Admiral ;  they  were  only  given  up  during  the  war  to  the  use  of  the 
public ;  and  this,  I  apprehend,  was  the  first  time  in  which  these  per- 
quisites were  in  any  manner  severed  from  the  office  where 
•there  was  a  Lord  Admiral,  and  the  severance  led  to  the  [•281  ] 
first  Prize  Act     Since  that  arrangement,  the  office  has  been 
in  commission,  except  for  a  short  time  when  his  present  Majesty,  then 
Duke  of  Clarence,  was  appointed  to  it  in  the  reign  of  George  IV. 


J  By  1  Will,  rV.  c.  25,  all  droits  are  carried  to  and  made  part  of  the  consolidated 
fond ;  but  by  section  12  the  crown  retains  the  power  of  granting  out  of  them  a  reward 
to  seizors  or  informers  relating  thereto. 
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In  all  these  subsequent  patents  and  commissions,  the  droits  of  the 
office  have  been  reserved  to  the  king,  and  are  now  considered  as  com- 
muted and  transferred  to  the  public,  so  that  the  present  question  is 
between  the  claimant  and  the  public. 

But  the  terms  of  the  commission  in  which  the  droits  are  reserved 
serve  to  show  that  they  belonged  to  the  office  :  —  "And  whereas  all 
wrecks  of  the  sea,  goods  taken  from  pirates,  and  divers  droits,  rights, 
duties,  and  privileges,  have  been,  by  express  words  or  otherwise, 
heretofore  granted  to  our  said  Lord  High  Admiral,  and  to  former 
admirals,  for  their  own  benefit  as  duties  appertaining  to  their  office 
or  place  of  our  High  Admiral  aforesaid,  now  it  is  our  further  pleasure, 
&c.,  &C.,  that  they  shall  be  reserved  to  our  only  use  and  behoof,  and 
not  otherwise."  These  are  the  terms  used  in  all  the  grants ;  they 
therefore  record  that  these  droits  were  always  granted  to  the  Lord 
Admiral ;  that  they  consequently  were  an  existing  grant  at  the  time 
when  the  patents  to  Sir  Christopher  Hatton  issued,  and  so  could  not 
legally  be  granted  to  him ;  but,  in  truth,  there  is  no  reason  to  believe 
that  there  was  the  least  intention  that  these  droits  of  the  office  of  admi- 
ralty, on  the  high  sea,  should  be  lopped  off  from  that  office ;  and  it  is 
curious  enough,  that  when,  in  the  reign  of  William  and  Mary,  the 
office  was  put  in  commission,  a  doubt  arose  whether  the 
[  •  282  ]  commissioners  could  legally  discharge  all  the  •duties  of  the 
office,  and  the  2d  and  3d  William  and  Mary,  stat  2,  c.  2, 
was  passed,  declaring  that  all  the  duties  might  be  legally  executed  by 
them.^ 

The  importance,  antiquity,  and  authority  of  the  office  of  the  Lord 
Admiral  may  be  seen  in  the  4th  Inst.,^  where  Lord  Coke  is  stating 
the  answers  to  the  complaint  of  that  jurisdiction  ;  and  he  mentions 
some  points  as  to  the  legal  mode  of  granting,  and  grants  that  would 
be  void.  "  The  king,"  he  says,  "  did  by  charter  constitute  ^ohn,  Duke 
of  Exeter,  and  Henry,  his  son,  to  be  ^Admirallos  Angl/B  pro  termino 
vitce ; "  and  this  charter,  being  a  judicial  office  and  granted  to  two, 
we  hold  to  be  void,  for  such  ancient  offices  must  be  granted  as  they 
formerly  have  been.'  So  Blackstone  also  remarks,  "No  judicial 
office  can  be  granted  in  reversion,  because,  though  the  grantee  may 
be  able  to  perform  it  at  the  time  of  the  grant,  yet,  before  the  office 
falls,  he  may  become  unable  and  insufficient ;  but  ministerial  offices 
may  be  so  granted,  and  may  be  executed  by  deputy."  ^ 

With  respect  to  the  limits  of  the  admiralty  jurisdiction,  I  will  just 
cite  the  following  authorities.    "Admiralty  causes,"  says  Blackstone,* 


^  See  Life  of  Sir  Leoline  Jenkins,  vol  ii.  p.  706.  '2  Bl.  Com.  p.  36. 

^  P.  146.  8  Bl.  Com.  p.  106. 
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most  be  causes  arising  wholly  upon  the  sea,  and  not  within  the  pre- 
cincts of  any  county ;  for  the  stat.  13  Rich.  II.  c.  5,  directs  that  the 
admiral  and  bis  deputy  shall  not  meddle  with  any  thing  but  only 
things  done  upon  the  sea;  and  the  stat.  15  Rich.  II.  c.  3,  declares  that 
the  Court  of  the  Admiral  hath  no  manner  of  cognizance  of  any  other 
thing  done  within  the  body  of  any  county,  either  by  land  or 

•  by  water,  nor  of  any  wreck  of  the  sea,  for  that  must  be  cast  [  *  283  ] 
upon  land  before  it  becomes  wreck.     It  is  otherwise  of 

things  flotsam,  jetsam,  and  ligan,  for  over  them  the  admiral  hath 
jurisdiction,  as  they  are  in  and  upon  the  sea."  And  Lord  Coke,  in 
the  4th  Institute,^  says,  "  By  the  laws  of  this  realm,  the  Court  of  the 
Admiral  hath  no  cognizance  or  jurisdiction  of  any  contract  within 
any  county  of  the  realm,  either  upon  the  land  or  upon  the  water ;  but 
all  things  arising  within  any  county  of  the  realm,  either  upon  the  land 
or  the  water,  and  also  wreck  of  the  sea,  ought  to  be  heard  and  be 
remedied  by  the  laws  of  the  land,  and  not  before  the  admiral  nor  his 
lieutenant  in  any  manner,  so  as  it  is  not  material  whether  the  place 
be  upon  the  water  inter  ftuxum  et  refluxum  aquce,  but  whether  it  be  * 
upon  any  water  within  any  county."  So  in  the  3d  Inst.,^  in  explain- 
ing the  stat  28  Hen.  VIII.  c.  15,  he  says,  that  "  a  port,  haven,  or 
creek  is  divisum  itnperium^  except  when  in  the  body  of  any  county." 
Again,  in  Wood's  Institute ^r  —  "The  Admiralty  Court  hath  juris- 
diction to  determine  all  maritime  causes  arising  wholly  upon  the  sea 
out  of  the  jurisdiction  of  a  county.  A  judgment  of  a  thing  done 
upon  land  is  void.  It.  is  no  part  of  the  sea  where  one  may  see  what 
is  done  on  one  side  of  the  water  and  the  other.  So  note,  that  below 
the  low-water  mark  the  admiral  hath  sole  and  absolute  jurisdiction, 
hut  between  high- water  and  low-water  mark  the  common-law  and 
the  admiral  have  jurisdiction  by  turns  —  one  upon  the  water,  the 
other  upon  the  land ;  but  if  the  water  is  within  a  county,  the  com- 
mon law  claims  jurisdiction."     It  it  not  necessary,  for  the 

•  purposes  of  this  case,  to  pursue  further  the  authorities  on  [  *  284  ] 
this  point 

Having  ascertained  what  is  the  principle  of  construction  governing 
these  grants  of  the  crown,  what  was  the  nature  of  the  crown's  pos- 
session in  Corfe  Castle  and  the  Isle  of  Purbeck,  what  were  the  extent 
and  limits  of  that  possession,  what  was  the  line  of  separation  between 
the  common  law  jurisdiction  on  the  land  and  the  admiralty  jurisdic- 
tion on  the  sea,  what  was  the  nature  of  the  office  of  admiralty,  and 
of  the  persons  exercising  that  office  and  its  jurisdiction,  the  court  has 


P.  134.  «P.  117.  »P.496. 
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sufficient  light  to  see  its  way  into  the  true  intent  and  meaning  of 
these  further  grants  of  the  18th  and  27th  of  Elizabeth. 

It  is  clear  from  what  passed  in  the  reign  of  James  I.  —  as  may  be 
collected  from  the  4th  Institute  —  that,  notwithstanding  the  statutes 
13  &  15  Rich.  II.,  there  were  perpetual  conflicts  and  encroachments 
between  the  common  law  jurisdiction  and  that  of  the  admiralty. 
From  the  statutes  of  Rich.  II.  to  the  18th  Eliz.,  nearly  200  years 
elapsed.  During  this  time,  the  nation  had  been  involved  in  almost  a 
continual  struggle,  first  by  the  wars  of  the  Roses,  and  afterwards  by 
the  Reformation  and  its  consequent  religious  conflicts  ;  and  it  is  pro- 
bably owing  to  these  circumstances  that  the  line  drawn  by  these  old 
statutes  would  seem  to  have  been  effaced  and  forgotten  J  and  in  the 
18th  Eliz.,  Sir  Christopher  Hatton,  then  Lord  Chancellor,  obtained 
this  further  grant,  a  sort  of  declaratory  patent.  Now  the  very  ground 
of,  and  introduction  to,  this  grant,  was,  that  the  jurisdiction  of  the 

grantee  had  been  disturbed  by  the  admiralty  jurisdiction, 
[  '285  ]  although  the  castle  and  manor  of  Corfe  *  was  within  the 

county  of  Dorset  Again,  if  this  grant  or  declaratory  patent 
is  looked  at  carefully,  it  will  be  found  to  be  confined  to,  and  confirm- 
atory of,  the  ancient  boundaries,  and  therefore  bringing  the  limits 
within  those  mentioned  in  the  inquisition  ;  for  it  declares  the  Isle  of 
Purbeck,  and  every  place  within  its  limits,  as  well  by  land  as  by 
water,  to  be  exempt  from  the  admiral  and  the  admiralty  jurisdiction, 
"  That  within  the  said  island  the  admiral  of  the  kingdom  shall  not 
interfere,  and  that  the  owner  of  the  castle  and  island  shall  exercise  all 
admiralty  rights  within  the  same."  In  every  part,  affirmatively  and 
negatively,  it  excludes  the  interference  of  the  admiralty ;  but  in  every 
part  it  limits  the  grant  to  the  island  itself — "  within  the  said  island 
and  the  precincts  thereof." 

With  respect  to  the  additional  words  introduced  into  the  subse- 
quent patent  of  27  Eliz.,  they  carry  the  matter  no  further  in  their  true 
construction.  The  recital  in  this  patent  is  nearly  the  same  as  that  in 
the  earlier  patent ;  it  is  limited  in  like  manner  and  to  theTsame  extent, 
"within  the  said  island  and  its  precincts;"  then  come  the  addi- 
tional words,  "  High  sea  flowing  to  or  adjoining  the  said  island ; " 
but  this  phrase  proves  too  much  if  relied  upon  as  meaning  the  sea 
before  it  would  have  arrived  at  the  island ;  for  in  that  case  the  whole 
ocean,  or  at  all  events  the  whole  tide  coming  up  the  British  Channel, 
as  it  flows  towards,  might  be  said  to  flow  to,  the  island.  If,  however, 
the  waves  have  arrived  at  the  island  and  there  brought  to  ground 
any  wreck,  such  wreck,  by  the  inquisition,  by  the  general  law,  and 
by  these  patents,  would  belong  to  the  owner  of  Corfe  Castle.  So 
also  the  words  "ports,  rivers,  creeks,  arms  of  the  sea,  and  other 
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•places  whatsoever,  being  within  the  aforesaid  island,"  apply  [  *  286  ] 
to  this  great  haven,  with  its  ports,  rivers,  creeks,  and  islands, 
which  are  described  by  the  ancient  inquisition  as  being  within  the 
said  island  and  the  county  of  Dorset,  and  would,  I  apprehend,  convey 
even  flotsam,  jetsam,  and  ligan,  in  that  precinct,  to  the  owner  of 
Corfe  Castle. 

The  words  then  of  these  grants  of  the  18th  and  27th  of  Elizabeth 
do  not  seem  to  carry  the  claim  to  the  extent  set  up ;  but  the  true 
intendment  of  the  grant  or  patent  of  the  18th  Eliz.  may  be  well  ascer- 
tained from  its  general  import  and  nature  ;  it  was  to  protect  the  owner 
of  Corfe  from  the  interruptions  of  the  admiralty  and  its  officers  within 
the  limits  of  that  ancient  possession,  and  not  either  to  extend  these 
limits,  or  to  deprive  the  great  state  officer  of  the  admiralty  of  any 
established  ligitimate  powers  which  belonged  to  the  office.  There  is 
not  a  word  in  the  prayer  for  the  grant  as  to  any  extension  of  the 
limits  of  Purbeck ;  the  old  boundaries  are  confirmed  by  the  grant ; 
but  it  was  not  meant  to  cut  off  any  portion  of  the  rights  of  tjie  admi- 
ralty, or  to  transfer  any  of  its  duties  to  the  grantee  of  Corfe  Castle. 
It  recites  the  importance  of  Corfe  Castle  as  a  place  of  defence,  but  of 
defence  of  the  realm,  not  of  the  shores  and  coasts  of  the  realm,  for  the 
castle  is  three  or  four  miles  inland,  and  could  only  defend  the  realm 
when  the  enemy  had  got  into  the  island.  It  grants  Brownsea  Castle, 
not  to  the  grantee  and  his  heirs,  but  for  life  ;  that  castle  was  on  an 
island  within  the  precincts  and  guarded  the  mouth  of  the  harbor  of 
this  great  bay.  With  respect  to  defence,  what  are  the  duties  imposed 
and  what  is  the  authority  conferred  by  the  grant  ?  The  con- 
stable is  to  muster  the  inhabitants  and  to  do  duty  *  in  the  [  *  287  ] 
castle;  but  he  is  to  perform  none  of  the  duties  which  belong 
to  the  admiral  of  the  realm.  Here  is  no  fitting,  or  repairing,  or  man- 
ning of  ships  mentioned ;  no  command  of  the  mariners  while  at  sea, 
no  appointment  of  naval  officers ;  nothing  in  short  of  a  naval  sort ; 
nothing  to  assist,  or  to  relieve,  or  to  abridge  the  duties  of  the  Lord 
High  Admiral.  The  grant  was,  in  fact,  to  do  no  more  than  the  old 
statutes  and  the  general  law  did  before  —  to  enable  the  grantee  to 
enjoy  his  wreck  of  the  sea,  and  possibly  flotsam  in  the  bay  of  Poole, 
or  at  least  that  side  of  it  within  Purbeck ;  and  to  prohibit  the  admiralty 
from  disputing  or  interfering  with  those  droits ;  but  the  Lord  Admi- 
ral retained  all  his  rights  and  duties  not  only  on  the  high  sea  beyond 
low-water  mark,  but  also  over  this  divisum  imperium  within  low-water 
mark  when  covered  by  sea. 

Taking  then  this  view  of  the  construction  of,  these  patents,  it  may 
be  unnecessary  to  inquire  whether,  if  they  were  intended  to  convey 
these  droits  of  admiralty,  arising  on  the  high  seas,  they  could  be  legal 
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to  any  such  effect.  It  must  be  presumed  that  the  office  of  Lord  High 
Admiral  was  at  all  times  existing,  and  there  is  no  reason  to  doubt 
that  it  did  exist  at  the  very  time  of  these  grants;  these  droits  did, 
therefore,  under  an  existing  grant,  belong  to  the  crown,  in  its  office  of 
admiralty,  as  they  had  done  from  time  immemorial.  Grants,  then, 
must  be  made  as  usually  granted ;  and  if  there  were  an  existing  grant 
of  droits  on  the  high  sea,  these  grants  would  be  illegal  and  void  if  they 
extended  beyond  the  perquisites  belonging  to  the  owner  of  Corfe 

within  the  island.     To  the  extent  claimed,  and  to  the  gran- 
[  •  288  ]  tee,  his  heirs  and  assigns,  it  would  *  be  an  illegal  grant  and 

void ;  it  could  only  be  what  it  is  in  terms  —  a  land  grant 
within  the  manor  and  island. 

Nor  do  the  exchequer  cases  and  judgments  appear  to  thrown  any 
additional  light  upon  the  claim;  they  are  evidently  proceedings 
respecting  land  revenues,  calling  upon  the  owners  of  these  two  hun- 
dreds, which  constitute  the  Isle  of  Purbeck,  to  account  for  certain 
fines  and  other  manoral  rights  which  in  general  belong  to  the  crown. 
The  owners  thereupon  plead  these  patents ;  the  crown  is  satisfied, 
and  the  proceedings  are  dropped.  So  far  then  as  respected  the  crown, 
and  the  question  relating  to  its  land  revenues  in  the  Court  of  Exche- 
quer, the  grant  was  a  good  defence ;  but  there  was  no  question  then 
raised  respecting  the  admiralty  droits;  the  Lord  Admiral  was  no  party 
to  those  psoceedings ;  they  could  not  affect  his  rights,  for  from  some 
accounts  brought  in  by  the  present  claimant,  it  appears  that  nothing 
but  wreck  had  been  received  since  the  time  of  Eliz. ;  or  at  all  events 
from  that  of  Car.  I. ;  and  wreck  of  the  sea  is  land  revenue,  and  is 
generally  granted  to  the  lord  of  a  manor  on  the  coast ;  and  in  the 
exchequer  cases  there  was  nothing  upon  this  point  decided. 

A  number  of  affidavits  from  old  persons  have  been  brought  in, 
stating  instances  in  which  goods  cast  on  shore,  and  on  some  cases 
fetched  on  shore,  have  been  taken  by  the  owner  of  Corfe  Castle ;  but 
they  prov6  nothing ;  they  all  passed  sub  silentio ;  and  it  is  probable 
that  the  lord  of  every  manor  in  the  kingdom  lying  on  the  sea  shore, 

might  set  up  the  same  claim  and  support  it  by  the  same  sort 
[  *  289  ]  of  usage,  so  far  at  least  as  the  droits  of  *  the  admiralty  are 

concerned.  In  most  instances  the  wreck  is  given  up  to  the 
lord,  though  it  is  to  be  feared  that  in  some  cases  the  inhabitants  of 
the  Isle  of  Purbeck,  as  well  as  those  of  other  parts  of  the  kingdom, 
might  so  far  contest  the  lord's  rights  as  to  make  away  with  the 
wrecked  goods. 

As  little  effect  does  the  court  give  to  the  case  of  t^ie  bale  of  cotton 
given  up  by  the  commissioners  of  customs  upon  the  opinion  of  their 
law  officers.     The  commissioners  of  customs  had  no  claim  upon  the 
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goods  beyond  the  duties ;  whether  the  cotton  belonged  to  the  admi- 
ralty or  to  the  grantee  of  the  crown,  was  a  question  they  would  not 
contest ;  it  had  been  brought  on  shore  at  Purbeck,  and  the  customs 
had  no  interest  in  contesting  whether  it  belonged  to  the  owner  of 
Corfe  Castle,  or  to  the  admiralty. 

Again,  it  is  said  that  there  is  no  instance  where  the  admiralty  has 
set  up  a  claim ;  but  is  there  any  instance  where  notice  has  been  given 
to  the  admiralty  that  the  goods  have  been  picked  up  and  brought  in 
from  a  considerable  distance  beyond  low-water  mark  ?  These  goods 
were  picked  up  floating  at  sea,  and  carried  either  to  Poole  or  Wey- 
mouth ;  and  was  it  not  the  duty  of  the  lord,  or  his  steward,  to  give 
notice  where  goods  had  been  brought  in  from  beyond  low-water 
mark?  for  as  to  the  right  of  the  lord  extending  three  miles  beyond 
low-water,  it  is  quite  extravagant  as  a  jurisdiction  belonging  to  any 
manor.  As  between  nation  and  nation,  the  territorial  right  may,  by 
a  sort  of  tacit  understanding,  be  extended  to  three  miles;. but  that 
rests  upon  different  principles,  namely,  that  their  own  sub- 
jects shall  not  be  disturbed  in  their  fishing,  and  *  particu-  [  *  290  ] 
iarJy  in  their  coasting  trade  and  communications  between 
place  and  place  during  war;  they  would  be  exposed  to  danger  if  hos- 
tilities were  allowed  to  be  carried  on  between  belligerents  nearer  to 
the  shore  than  three  miles ;  but  no  person  ever  heard  of  a  land  juris- 
diction of  the  body  of  a  county  which  extended  to  three  miles  from 
the  coast 

Again,  firanchises  may  be  lost  by  nonuser  or  misuser.  Here  is  a 
grant  of  the  office  of  admiralty,  which  necessarily  includes  the  judicial 
functions  of  that  office.  It  may  well  be  a  question  whether  such 
grant  to  a  person,  his  heirs  and  assigns,  was  not  a  void  grant.  Even 
with  respect  to  wreck  of  sea,  there  seems  to  have  no  judicial  proceed- 
ing after  the  14th  Car.  L,  in  a  court  leet  or  court  baron.  And  what 
is  the  duty  of  the  grantee  in  such  cases  ?  To  proceed  judicially ;  for 
there  is  a  year  allowed  for  the  owners  to  appear,  and  the  salvors  have 
also  a  right  to  come  in  for  their  remuneration  ;  those  were  rights  recog- 
nized in  The  Augusta ;  ^  so  that  at  all  events  it  is  the  duty  of  the 
lord  to  wait  for  a  claim  on  the  part  of  owners  or  salvors,  and  to  have 
a  judicial  decision.  From  the  accounts  brought  in,  in  this  case,  of 
manoral  droits,  I  see  no  trace  on  the  part  of  the  lord  of  any  desire  to 
wait  his  year  and  day ;  his  steward  takes  the  goods,  gives  some 
reward  to  the  finders  at  the  time,  and  the  proceeds  are  carried  to 
account.     This  is  not  a  very  regular  mode  of  proceeding  in  the  case 


I  1  Hagg.  Ad.  Itep.  18,  and  1  &  2  Geo.  IV.  c.  75,  s.  26. 
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of  any  goods,  even  in  such  as  were  primd  facie  wreck  of  the  sea. 
However,  the  court  is  not  called  upon  to  decide  that  qnes- 
[  •  291  ]  tion  ;  but  it  having  been   noticed  by  the  law  officers  *  of 
the  crown,  it  could  not  be  passed  over  stib  sileniio^ 

The  court  has  now  touched  upon  all  or  most  of  the  points  which 
have*been  raised  in  argument,  or  attempted  to  be  supported  by  evi- 
dence ;  perhaps,  indeed,  it  ought  to  have  been  adverted  to  some  refer- 
ence which  has  been  made  to  a  custom  in  the  west  of  England  ;^  but 
no  such  custom  is  mentioned  in  the  inquisition  as  existing  in  or 
belonging  to  the  Isle  of  Purbeck ;  and  the  claim  is  not  set  up  under  a 
custom,  but  under  these  grants  from  the  crown. 

Having  gone  so  much  at  length  into  the  law  applying  to  the  case, 
which  the  novelty  of  the  question  seemed  to  demand,  it  is  not  neces- 
sary to  recapitulate  the  heads.  The  court  holds  it  to  be  pretty  clear, 
that  such  part  of  the  goods  as  were  picked  up  on  the  high  sea,  (that 
is,  not  within  any  land  jurisdiction,)  belong  to  the  office  of  admiralty ; 
and  that  those  which  were  found  within  the  limits  of  the  Isle  of  Pur- 
beck are  wreck  of  the  sea  and  belong  to  the  claimant  It  only  remains, 
therefore,  to  see  how  the  law  applies  to  the  several  portions  of  the 
property  involved  in  these  proceedings. 

The  whole  number  of  casks  picked  up  is  fifty-nine  ;  of  these  fifty- 
nine,  ten  were  carried  to  the  custom-house  at  Weymouth,  and  forty- 
nine  to  that  at  Poole.     The  latter  only  are  directly  included  in  this  suit, 
but  the  same  rule  will  probably  be  considered  as  applying 
[  *292]  to  the  whole.     A  •correct  schedule  has  been  usefully  and 
fairly  made  of  the  whole,  and  they  have  been  classed  under 
eight  heads:  — 

Class  1.  Six  casks  picked  up  beyond  the  utmost  limits  contended 
for ;  these  are  not  included  in  the  claim,  and  of  course  go,  as  droits, 
to  the  king  in  his  office  of  admiralty. 

Class  2.  Thirty-eight  casks  picked  up  outside  of  low-water  mark,  but 
within  three  miles  of  the  shore.  They  were  afloat  on  the  high  sea, 
beyond  low-water  mark,  not  in  the  body  of  any  county  or  the  limits 
of  the  Isle  of  Purbeck,  and  consequently  likewise  belong  to  the  office 
of  admiralty.  The  court,  therefore,  with  respect  to  them,  pronounces 
against  the  claim. 

Classes  3  and  4.  These  were  afloat  between  high  and  low-water 


1  In  Dunwich  (Bsuliffs,  &c.)  v.  Sterry,  1  B.  &  AdoL  831,  it  was  held,  that  the  grantee 
of  wreck  has  a  special  property  in  all  goods  stranded  within  his  liberty. 

9  At  the  end  of  the  3d  resolution  in  Sir  Henry  Constable's  Case,  5  Co.  107,  is  this 
passage :  "and  those  of  the  West  countr}'  prescribe  to  have  wreck  in  the  sea  so  far  as 
they  may  see  an  Humber  barrel." 
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marks,  but  being  afloat,  and  never  having  even  touched  the  ground, 
although  in  the  divisum  imperium^  they  had  not  become  "  wreck  of 
the  sea ; "  the  court,  therefore,  pronounces  against  the  claim. 

Classes  5  and  6  stand  on  more  favorable  grounds.  Class  5  con- 
asts  of  three  casks  found  aground  —  the  tide. being  out  —  between 
high  and  low-water  mark;  they  are  wreck  of  the  sea,  and  belong  to 
the  Isle  of  Purbeck  and  its  grantee. 

Class  6  consists  of  five  casks  which  having  taken  the  ground 
between  high  and  low-water  mark,  though  still  moved  by  the  waves 
—  the  sea  at  one  time  surrounding  them,  and,  at  another,  leaving 
them  dry  —  may  be  considered  not  as  on  the  high  sea,  but  as  wreck 
of  the  sea ;  they  had,  it  would  seem,  actually  struck  the  ground ;  and 
though  bumped  about  by  the  waves,  it  seldom  happens  that 
the  shore  is  without  some  portion  of  water  *  upon  its  surface,  [  *  293  ] 
or  amongst  the  crevices  of  rocks.     It  certainly,  however, 
according  to  the  aflidavits,  may  admit  of  a  doubt  whether  these  five 
casks  were  more  in  the  land  than  the  sea  jurisdiction,  but  under  such 
circumstances  the  crown  probably  will  not  press  for  a  construction 
unfavorable  io  the  grantee. 

Class  7  refers  to  one  cask  afloat,  and  though  the  land  underneath  was 
dry  at  low  water,  even  in  neap  tides,  yet  in  this  "  divisum  imperium^^ 
the  admiralty  has  the  benefit  of  its  jurisdiction  at  the  time  the  cask 
was  taken  possession  of. 

Class  8,  on  the  other,  has  the  benefit  of  being  taken  when  aground, 
and  belongs  to  the  Isle  of  Purbeck,  and  to  the  claimant.  Thus  the 
court  allows  the  claim  to  nine  casks,  and  decrees  the  rest  to  be  droits 
of  the  crown  in  its  ofiice  of  admiralty.^ 

It  appears  that  in  conveying  the  forty-nine  casks  to  Poole,  one  was 
broken  and  its  contents  lost;  and  in  conveying  the  ten  casks  to 
Weymouth,  one  and  a  half  was  lost  in  the  same  manner.  These 
losses  were  merely  accidental.  If  it  can  be  ascertained  whether  the 
casks  spilt  were  part  of  those  for  which  the  claim  is  allowed,  or  part 
of  those  become  droits,  the  loss  should  be  borne  by  the  party  to  whom 
they  legally  belonged ;  but  if  that  cannot  be  done,  the  loss  should  be 
apportioned  according  to  the  quantity  condemned,  and  the  quantity 
decreed  to  the  claimant.  There  probably  will  be  no  difficulty  in 
settling  this  matter ;  but  if  there  is,  it  must  be  referred  to  the  registrar, 
who  will  apply  the  principle  just  stated  by  the  court. 


^  See  the  next  case. 
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[  •  294  ]  *  The  King  (in  his  office  of  Admiralty)  v.  Two  Casks  of 

Tallow. 

May  10,  1837. 

Things  floating,  though  between  high  and  low-water  mark,  and  having  touched  the  groand, 
cannot  be  wreccum  maris ;  if  fixed  to  the  land  between  high  and  low-water  mark,  thoagh 
with  some  water  round  them,  they  are  wreccum  maris.  If  after  having  once  touched  the 
land  between  high  and  low-water  mark,  they  are  again  afloat,  they  are  not  necessarily  wrec- 
cum maris,  but  their  legal  character  will  depend  on  the  particular  circumstances.^ 

In  an  act  on  petition,  it  was  alleged  '<  that  the  lords  of  the  manors 
of  Caister  Pastons  and  Caister  Bardolfes  in  the  county  of  Norfolk 
have  from  time  immemorial  taken  all  goods,  merchandises,  and  parts 
and  pieces  of  vessels  and  ships  wrecked  or  cast  upon  the*  beach  or 
sea  shore  of  the  said  manor ;  that  in  the  night  between  the  19th  and 
20th  of  December,  1825,  two  casks  of  tallow  were  wrecked  on  the 
beach  within  the  said  manors,  and  were  there  taken  up  and  secured 
and  afterwards  lodged  in  the  custom-house  at  Great  Yarmouth,  and 
that  the  said  two  casks  have  since  been  arrested  by  virtue  of  a  warrant 
issued  out  of  this  court  at  the  suit  of  the  king  in  his  office  of  admi- 
ralty as  being  found  derelict,  flotsam,  jetsam,  or  ligan ; "  but  it  was 
expressly  alleged  that  '<  inasmuch  as  the  said  casks  were  found,  taken 
up  and  secured  after  they  had  grounded  upon  the  beach  and  within 
the  boundaries  of  the  said  manors,"  they  were  not  the  property  of  the 
crown  but  of  Thomas  Clowes,  Esq.,  the  lord  of  the  manors. 

To  this  it  was  replied  by  the  Admiralty  Proctor :  "  admitting  that 
the  lords  of  the  manors  of  Caister,  &c.,  &c.,  may  have  taken  all  goods, 
merchandises,  and  parts  and  pieces  of  vessels  wrecked  or  cast  upon 
the  sea  shore  of  the  said  manors,  the  tide  being  out,  he  denied  that 
the  two  casks  of  tallow  were  found,  taken,  and  secured  after  they  had 

grounded  upon  the  beach  within  the  manors  aforesaid,  for 
[  •  295  ]  he  allged  that  the  same  were  found  *  derelict,  flotsam,  jetsam, 

or  ligan  in  and  upon  the  high  sea  and  within  the  jurisdiction 
of  this  court,  and  that  they  did  not  become  grounded  on  the  beach  or 
shore  till  after  the  act  of  salving  the  same  had  commenced  by  the 
salvors,  who  were  obliged  to  go  into  the  sea  for  that  purpose,  it  being 
after  low  water.  And  he  further  alleged  and  submitted,  that  even  if 
the  said  casks  were  salved  after  they  had  been  grounded  on  the  beach 


^  [As  to  what  will  constitute  a  toreckum  maris,  see  also  The  Pauline,  2  W.  Sob.  358  ; 
The  King  v.  49  Casks  of  Brandy,  3  Hagg.  Ad.  K.  257.] 
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or  shore,  and  between  high  and  low-water  mark,  (which  he  did  not 
admit,  but  denied,)  yet  the  same  having  been  found  derelict,  flotsam, 
jetsam,  or  ligan,  and  taken  and  seized  as  aforesaid  in  and  upon  the 
high  sea  and  within  the  jurisdiction  of  this  court,  did  not  belong  to 
the  lord,  but  in  default  of  any  claim  on  behalf  of  the  owners,  to  the 
crown  as  droits." 

To  this  it  was  rejoined  by  alleging  that  "  the  casks  had  grounded 
before  the  act  of  salving  the  same  commenced,  and  that  it  was  not 
low  water  but  at  least  half  flood  at  the  time." 

One  of  the  casks  was  sworn  by  the  salvors  to  have  been  found  by 
them  floating  at  low  water  fifty  yardfe  from  the  shore ;  and  the  other 
to  have  been  found  also  at  low  water,  sometimes  floating  and  some- 
times  striking ;  and  that  the  salvors  waded  in  and  rolled  them  on  shore. 
On  the  other  side  there  were  affidavits  contradictory  as  to  the  state 
of  the  tide,  and  as  to  the  impossibility  of  the  salvors  having  rolled 
any  cask  on  shore  unless  it  had  previously  struck  the  ground. 

Several  instances  were  given  in  evidence  of  goods  and  pieces  of 
wreck,  both  cast  ashore  and  found  floating  in  the  surf,  having  been 
taken  by  the  lord  of  the  manors  and  his  predecessors ;  and  a 
general  reputation  was  proved  to  the  extent  claimed.     *  It  [  *  296  ] 
was  also  proved  that  the  lords  had  been  accustomed  to  bury, 
at  their  own  expense,  bodies  washed  on  shore  within  the  bounds  of 
the  manors. 

Addamsy  for  the  lord  of  the  manor,  contended,  that  stranded  goods, 
if  once  they  had  grounded,  even  though  floating  in  the  surf  when 
salved,  belonged  to  the  lord  of  the  manor. 

The  King^s  Advocate  and  Phillimore^  corUrd.  It  is  only  by  special 
grant  that  any  lord  of  a  manor  can  be  entitled  to  the  sea  shore,  which 
belongs  de  communi  jure  to  the  crown.  Many  manors  on  the  sea- 
coast  are  granted  as  inland  manors ;  and  such  grants  only  convey  a 
right  to  the  shore  at  low-water  mark,  not  to  the  same  distance  when 
the  tide  is  flowing ;  a  grant  of  a  manor  on  the  sea  coast  does  not 
therefore  necessarily  include  the  shore,  much  less  things  flotsam,  jet- 
sam, or  ligan. 

Per  Curiam.  Supposing  these  casks  had  been  found  fixed  be- 
tween high  and  low-water  marks,  would  you  contend  that  they  were 
still "  super  allurn  mare  ?  " 

The  King^s  Advocate.  .  Certainly.     Grants  from  the  crown  are  to 

VOL.  III. HAOO.  17 
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be  construed  strictly,  and  that  cannot,  in  strict  interpretation,  be  ^  the 
shore  "  which  is  not  free  from  water. 

Sir  J.  NicHOLL.  This  case  lies  in  a  narrow  compass,  for  there  can 
be  no  doubt  of  the  law,  and  the  question  of  fact  depends  upon  a 
small  portion  of  the  evidence.  There  are  several  historical  affidavits 
that  go  rather  beside  the  question,  for  they  only  prove  acts  of  usurpa- 
tion and  encroachment  founded  upon  a  misapprehension  of 
[  •  297  ]  the  law.  The  real  *  question  is,  whether  these  casks  were 
found  at  sea  or  on  the  land ;  if  at  sea,  the  lord  of  the  manor 
can  have  no  claim ;  if  on  land,  he  may.  Primdfade^  all  goods  with- 
out an  owner  belong  to  the  crown,  and  if  a  claim  be  set  up  against 
the  crown,  the  party  setting  it  up  must  show  either  an  actual  grant, 
or  usage  from  which  such  a  grant  may  be  presumed,  as  might  have 
been  made  conformably  with  law.  Usage  is  not  in  itself  good  as 
against  the  crown,  except  as  evidence  from  which  such  a  grant  may 
be  presumed.  Manors  being  part  of  the  '<  corpus  comitcUus"  manorial 
rights  and  land  jurisdictions,  but  the  crown  may  in  many  instances 
have  granted  the  royalties  of  certain  manors  to  subjects.  In  most 
manors  upon  the  sea-coast,  the  lords  claim  the  royalty  of  wrecks,  and 
prove  their  right  as  against  the  crown  by  the  usage  of  taking  them, 
and  by  the  exercise  of  such  right  never  having  been  questioned.  But 
the  vice  of  these  affidavits  is  that  they  attempt  to  prove  too  much ; 
they  talk  of  wreck,  flotsam,  jetsam,  and  ligan  as  being  the  same  thing, 
and  of  the  lords  and  their  stewards  having  been  in  the  habit  of  taking 
them  all.  As  far  as  wreck,  they  may  be  accurate ;  but  as  to  flotsam 
they  may  have  had  no  right  whatever  to  take  it.  These  affidavits 
also  prove  too  much  in  other  respects ;  they  prove  that  the  lords  con- 
vert goods  to  their  own  use  and  sell  them  without  waiting  for  the 
owners  a  year  and  a  day,  or  even  advertising  for  owners  or  insurers ; 
nor  does  it  appear  that  they  take  any  steps  to  reward  salvors,  or  those 
who  secure  and  preserve  the  property  when  come  to  land,  and  there- 
fore real  wreck. 

The  law  on  the  subject  is  quite  clear;  and  as  the  court 
[  •  298  ]  has  lately  had  to  enter  upon  it  very  fully  •  in  the  case  of  the 
King  V.  Forty-nine  casks  of  Brandy,  it  need  not  again 
refer  to  all  the  authorities.^  "  Wreccum  maris  "  is  not  such  in  legal 
acceptation,  till  it  comes  ashore,  until  it  is  within  the  land  jurisdic- 
tion ;  whilst  at  sea,  it  belongs  to  the  king  in  his  office  of  admiralty,  as 
derelict,  flotsam,  jetsam,  or  ligan.    Above  high-water  mark  it  belongs 


^  See  preceding  case. 
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to  the  lord  of  the  manor  as  grantee  of  the  crown  ;  but  beyond  low- 
water  mark  he  can  have  no  claim ;  it  is  on  the  high  seas  and  belongs 
to  the  admiralty.  It  is  equally  clear  law  that  between  high  and  low- 
water  marks  it  is  divisum  imperium  ;  when  the  tide  covers  this  space 
it  is  sea ;  when  it  recedes,  it  is  again  land  and  within  the  jurisdiction 
of  the  manor.  Constable's  case,  5  Rep.  106.  If  the  article  be  float- 
ing, it  belongs  to  the  sea ;  it  is  not  "  wreccum  maris^^  but  "  flotsam ; " 
if  it  become  fixed  to  the  land,  thoagh  there  may  be  some  tide  remain- 
ing round  it,  it  may  be  considered  as  '<  wreccum  mariSf^  but  it  having 
merely  touched  the  ground,  and  being  again  floating  about,  its 
character  will  depend  upon  its  state  at  the  time  it  was  seized  and 
secured  into  possession ;  whether,  for  instance,  the  person  who  seized 
it,  as  salvor,  was  in  a  boat,  or  wading,  or  swimming. 

Such,  in  my  judgment,  being  the  law,  what  are  the  facts  ?  There 
is  an  affidavit  from  the  persons  who  brought  the  goods  to  shore ;  and 
even  supposing  they  were  mistaken  as  to  the  state  of  the  tide,  there 
seems  no  reason  to  doubt  that  they  went  into  the  sea,  and  so  within 
the  admiralty  jurisdiction,  and  that  the  casi^s,  therefore,  were  not 
^  wreccum  marisy^  but  flotsam.  I  cannot  agree  to  the  pro- 
position that  things  having  once  *  touched  the  ground  [  *  299  ] 
thereby  necessarily  become  the  property  of  the  lord  of  the 
manor.  What  might  be  the  law  in  the  case  of  things  having  become 
fixed  en  the  shore  and  afterwards  the  sea  leaving  them  and  then  re- 
turning, may  be  a  question  hereafter,  but  it  is  one  which  does  not 
arise  at  present  in  this  case.  I  prondunce  against  the  claim  of  the 
lord  of  the  manor,  and  decree  the  goods  to  be  droits.  The  costs  of 
the  admiralty  will  corae  out  of  the  property  first,  then  the  costs  of  the 
claimant,  and  the  admiralty  will  probably  not  allow  the  salvors  to  go 
unrewarded. 


Petrel,  Russell. 

Janoaiy  27, 1836. 

Where  a  Tessel  under  arrest  for  bail  to  the  amonnt  of  a  part  owner^s  interest,  and  after  a 
commission,  to  take  bail,  at  the  instance  of  the  master —  the  other  part  owner,  had  issued 
—  is  removed  by  the  master  and  others  to  Jersej,  the  court  decreed  an  attachment  against 
the  master  and  mate,  for  their  contempt,  (and  they  were  imprisoned,)  and  a  monition 
against  otlierB  to  show  cause. 

On  7th  of  August,  1835,  a  warrant  of  arrest,  at  the  instance  of  John 
Durneston,  of  BrightUngsea,  the  owner  of  a  moiety  of  the  ship  Petrel, 
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having  issued  against  The  Petrel  until  bail  shall  have  been  given  for 
her  safe  return  to  New  Shoreham  —  her  port,  an  appearance  on  the 
19th  of  that  month  was  given  for  David  Russell  —  the  master  and 
owner  of  the  other  moiety,  and  a  commission  decreed  for  taking  bail 
to  answer  the  actidn ;  on  the  31st  of  December  this  commission  was 
returned  —  unexecuted  —  with  a  special  certificate;  and  the  proctor, 
for  the  master,  declared  that  he  proceeded  no  further  for  him. 

On  the  27th  January,  1836,  some  affidavits  and  letters  annexed, 
were  exhibited,  showing  that  on  the  24th  of  August,  while  The  Pe- 
trel was  under  arrest,  and  while  in  charge  of  the  man  on  board  as  the 
officer  of  the  court,  she  was  forcibly  taken  possession  of  at 
[  •  300  ]  •  New  Shoreham,  by  the  master,  mate,  and  several  others ; 
and  that  when  under  weigh,  the  man  in  charge  was  sent  on 
shore,  and  the  master  and  others  took  the  vessel  to  Jersey,  and  that 
she  there  had  been  sold,  and  there  remained. 

Upon  these  affidavits  and  letters  the  King's  Advocate  moved  for 
an  attachment  against  the  master  of  The  Petrel;  against  Hubbard, 
the  mate,  and  several  others,  on  account  of  their  contempt;  and  also 
prayed  a  new  warrant  of  arrest  against  the  vessel.  It  appearing, 
however,  that  the  affidavits  were  not  regularly  sworn,  the  motion 
stood  over,  and  on  being  repeated  on  the  16th  of  February,  the  court 
decreed  David  Russell,  the  master,  and  Thomas  Hubbard,  the  mate, 
to  be  attached;  and  further  decreed  a  monition  against  Matthew 
Russell  the  elder,  and  four  others,  two  being  his  sons,  (brothers  of 
David,)  to  show  cause  why  an  attachment  should  not  issue  against 
them,  '<  for  contempt  in  forcibly  taking  possession  of  the  ship  Petrel, 
and  in  taking  or  causing  her  to  be  taken  to  sea,  while  under  arrest  of 
this  court  or  for  aiding  and  assisting  therein." 

No  order  was  made  as  to  a  new  warrant  for  the  arrest  of  the  vessel. 
It  appeared  from  the  letters,  (two  of  which  were  from  Mr.  Le  Bre- 
ton,  attorney-general  for  the  island  of  Jersey,)  that  in  September, 
1835,  the  ship  had  been  arrested  at  Jersey  for  a  debt ;  that  such  arrest 
was  confirmed  by  the  court,  and  the  ship  thereupon  sold  by  the 
sheriff,  and  having  been  purchased  by  Matthew  Russell  the  elder,  was 
in  his  possession.  The  commissioners  had,  however,  instructed  their 
officers  in  Jersey  not  to  register  de  novo,  the  ship. 

•  On  the  23d  of  April,  Matthew  Russell,  the  elder,  and 
[  •  301  ]  Matthew  Russell,  the  younger,  petitioned  to  be  dismissed 
from  the  effect  of  the  monition. 

Sir  J.  NicHOLL.  This  vessel,  while  in  the  legal  possession  of  this 
court,  was  forcibly  carried  off  in  the  night  from  Shoreham  harbor  to 
Jersey ;  and,  under  the  suggestion  of  a  debt  due  from  the  master. 
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was  there  sold  by  an  order  of  the  court  of  Jersey.     An  attachment 
has  been  decreed  by  this  court  against  the  master  and  the  mate ;  and 
in  answer  to  a  monition  against  other  parties  as  privy  to  the  fraud  of 
canying  off  this  vessel,  affidavits  of  Matthew  Russell  the  elder  and 
the  younger  have  been  brought  in  ;  and  the  question  is,  whether  they 
have  purged  themselves  of  a  contempt  of  the  process  of  this  court. 
They  are  charged  with  an  offence  of  great  enormity — a  great  breach 
of  the  law,  and  a  great  violation  of  the  rights  of  property,  a  species 
of  theft  and  piracy.     All  parties  who  conspired  to  effect  this  violence 
are  guilty  of  contempt;  it  is  not  confined  to  those  who  actually  car- 
ried off  the  vessel,  but  it  includes  all  who  were  privy  to  and  assisted 
in  the  transaction.     Who  then  are  the  parties  ?     Is  there  not  suffi- 
cient ground  to  suspect  that  all  these  Russels  —  the  father  and  three 
sons  —  were  privy  to,  and  conspiring  in  the  plan  of  carrying  off  this 
'  vessel  ?    They  were  all  at  Shoreham  on  the  evening  of  the  24th.     It 
is  not  attempted  to  be  denied  that  David  was  there ;  he  had  slept  on 
board  every  night;  and  Dowley,  the  person  in  possession  as  officer  of  the 
conrt,  says  be  saw  him  and  his  father  conversing  together  on 
the  evening  of  the  24th,  *  and  that  when  he  was  put  on  shore,  [  *302  ] 
Daniel,  another  of  the  sons,  assisted  the  boat  over  the  beach. 
As  regards  Matthew  Russell,  the  father,  his  affidavit  contains  no  denial 
of  the  principal  points ;  and  though  the  letter  of  the  attorney-general  of 
Jersey  is  not  sufficient  to  fix  on  him  that  the  charges  are  true,  yet  it 
is  sufficient  to  induce  me  to  call  upon  him  to  answer  to  them,  and  to 
exonerate  himself  from  the  imputation  of  fraud  and  conspiracy.    He 
is  the  ostensible  purchaser  of  this  vessel  at  Jersey  ;  is  in  possession  of 
her,  and  be  ought,  therefore,  as  is  expressed  in  Mr.  Lee  Breton's 
letter,  to  bring  her  back  to  this  country.     Before,  then,  he  can  be  held 
not  liable  for  a  gross  contempt  in  the  fraudulent  removal  of  this 
vessel  from  the  proper  possession  she  was  in  at  Shoreham,  he  must 
restore  her  or  give  bail.     The  proceedings  in  the  Royal  Court  at  Jer- 
sey seem  singular ;  but  it  is  impossible  that  it  could  have  been  aware 
that  this  vessel  had  been  arrested  and  was  under  the  authority  of  the 
High  Court  of  Admiralty,  and  had  been  forcibly  taken  possession  of 
when  it  left  Shoreham ;  these  are  facts  of  which  I  must  presume  the 
court  of  Jersey,  when  it  confirmed  the  arrest  there,  was  ignorant ; 
that,  however,  is  a  different  question.    But  unless  Matthew  Russell, 
the  elder,  can  show  that  he  was  no  party  whatever  to  this  contempt, 
I  shall  enforce  the  monition  against  him.     In  regard  to  Matthew 
Russell,  the  younger,  he  denies  being  actually  on  board  when  the 
vessel  was  carried  off;  but  although  he  does  not  expressly  swear  that 
he  was  not  privy  to  and  was  not  well  aware  of  what  was  going  for? 
ward,  I  incline  to  dismiss  him. 
17  • 
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[  •  303  ]      •  The  King^s  Advocate  interposed  and  said,  he  was  in- 
structed to  object  to  the  dismissal  of  Matthew  Russel,  the 
younger ;  and  he  further  stated,  that  he  was  informed  that  the  vessel, 
without  a  new  register,  had  been  taken  to  Cherbourg, 

The  court  then  addressed  the  elder  Russell  —  You,  at  least,  can 
bring  in  the  money  or  give  bail :  I  act  with  forbearance  in  not  now 
committing  you. 

November  23.  Hubbard,  the  mate,  was  arrested  in  September;^ 
and  on  this  day  he  petitioned  for  his  release,  stating  that  he  had  a  sick 
wife  and  an  aged  mother  dependent  upon  him  for  subsistence,  and 
that  he  acted,  in  ignorance,  under  the  master's  orders. 

The  court  was  also  again  moved  to  decree  an  attachment  against 
Matthew  Russell,  the  younger. 

Sir  J.  NicHOLL.  [After  a  recapitulation  of  the  proceedings  and 
other  facts.]  For  this  offence  the  mate  has  been  imprisoned  for  two 
months  :  he  now  applies  by  memorial,  verified  by  affidavit  praying  to 
be  released  :  he  acknowledges  his  misconduct :  and  his  release  is  not 
opposed  by  the  party  at  whose  prayer  he  was  attached.  The  offence, 
however,  is  one  of  great  enormity  both  against  the  public,  and  against 
the  private  individual  —  the  part  owner.  As  against  the  public,  the 
offence  is  not  merely  a  contempt  of  the  process  of  the  court,  but  it 
will  increase  the  expense  of  suitors,  if  it  should  thus  become 
[  *304  ]  necessary  to  do  more  than  put  an  officer  into  *  possession; 
it  would  render  it  necessary  either  to  put  on  board  a  number 
of  persons  to  secure  the  arrest,  or  to  dismantle  the  vessel  and  disable 
her  from  going  to  sea.  As  against  the  individual  suitor,  it  is  litde 
short  of  robbery  ;  the  vessel  has  been  carried  away,  and  he  has  been 
thus  forcibly  and  unlawfully  deprived  of  half  her  value.  As  far, 
however,  as  this  mate  is  concerned,  the  law  has  done  sufficient  to 
assert  its  authority,  and  to  deter  others,  by  the  example,  from  being 
guilty  of  the  like  offence.  And  it  may  be  true  enough,  as  the  man 
swears,  that  he  was  ignorant  of  the  offence  he  was  committing :  he 
acted  under  the  directions  of  the  master ;  but  whoever  obeys  unlaw- 
ful commands  must  take  the  consequences.  However,  there  is  no 
prospect  that  a  longer  detention  of  this  man  will  tend  to  recover  the 
possession  of  the  vessel ;  if  indeed  it  should  ever  come  into  a  British 


1  Matthew  Russell,  the  elder,  -waa  not  arrested  until  February,  1838. 


• 
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port  she  may  possibly  be  liable  to  re-seizure,  as  it  would,  I  think,  be 
difficnlt,  nuder  the  circumstances  of  this  vessel,  to  make  out  a  good 
title  to  any  purchaser  against  the  legal  upssession  of  the  Court  of 
Admiralty  ;  and  from  which  possession  sire  was  forcibly  and  fraudu- 
lently removed.     Let  the  usual  steps  be  taken  for  releasing  the  mate. 

In  regard  to  the  attachment  against  Matthew  Russell,  the  younger, 
I  reject  the  motion;  the  application  should  have  been  sooner  followed 
up ;  and  he  is  not  one  of  the  principal  offenders. 


•Test,  Brown.     (1.)  [•305] 

January  27, 1836.  ^ 

Snit  for  wages  {2L  5«.)  dismissed  as  premature,  and  within  the  jurisdiction  of  a  magistrate, 

by  5  &  6  Will  IV.  c.  19. 

In  answer  to  a  suit  by  Small,  a  mariner,  for  wages,  a  defensive 
allegation,  by  the  owners,  pleading  a  month's  forfeiture,  for  refusing 
to  work,  and  for  quitting  the  ship  without  leave  before  the  cargo  had 
been  delivered,  was  now  offered.  The  demand  was  81.  8s.  6ei,  and  a 
tender  of  5L  3s.  6d.  had  been  made. 

AddamSj  for  the  mariner.  The  tender  is  not  enough :  the  man  was 
hired  at  the  Cape  at  21.  5s.  per  month,  and  the  hiring  took  place 
before  the  5  &  6  Will.  IV.,  c.  19,  was  known  at  the  Cape.  Whether 
under  the  old  or  new  law  a  forfeiture  has  been  incurred ;  but  the 
penalty  to  be  enforced  is  under  sect.  7,  of  the  present  statute,  and  the 
man's  offence  only  amounts  to  a  temporary  absence. 

Kingfs  Advocate^  contra.  The  forfeiture  is  of  a  month's  wages  for 
Dot  remaining  on  board  till  after  the  delivery  of  the  cargo.  The  sea- 
ftian  also  should  have  applied  to  a  magistrate,  for  by  5  &  6  Will.  IV., 
c  19,  8S.  15  and  16,  there  is  a  summary  jurisdiction  under  201.  If, 
therefore,  the  court  should  be  of  opinion,  that  the  seaman  could  have 
sued  under  the  new  act,  it  will  certify  so  as  to  oust  him  of  costs. 

Addams.  It  was  a  doubt  under  which  statute  the  case  should  be 
brought,  and  on  that  account  the  man  did  not  apply  to  a  magistrate. 
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Sir  J.  NicHOLL.     This  question  is  of  some  importance  : 
[  •  306  ]  I  will  •  state  the  proceedings.     On  the  18th  of  December  an 

action  was  entered  in  150Z.,  on  the  24th  bail  was  given,  and 
on  the  29th  the  mariner's  contract  and  ship's  books  were  brought  in, 
and  also  the  summary  petition.  That  petition  alleges  the  hiring  at 
the  Cape  at  21.  5s.  per  month,  on  the  14th  of  August  the  signing  of 
the  articles,  and  the  arrival  of  the  ship  in  the  London  Docks  on  the 
8th  of  December,  and  that  he  was  ordered  on  shore.  The  mariner's 
contract,  or  articles,  confirms  the  time  of  shipping,  the  signing,  and 
the  rate  of  wages.  This  contract  is  important,  it  binds  both  parties, 
the  owner,  and  the  seaman ;  it  stipulates,  that  "  the  seaman  is  not  to 
demand  or  be  entitled  to  wages  until  the  cargo  is  delivered,  nor  in 
less  than  twenty  days  in  case  the  seaman  shall  not  be  employed  in 
the  delivery."  And  there  is  this  further  clause,  that  he  is  "  not  to 
sleep  on  shore  during  the  delivery  of  the  cargo,  but  to  assist  in  deli- 
vering it  by  day,  and  in  keeping  watch  by  night;"  these  are  condi- 
tions which  the  man  admits  that  he  has  signed.  Now  the  Merchant 
Seaman's  Act,  the  5  &  6  Will.  IV.,  c.  19,  received  the  royal  assent  on 
the  30th  July,  1835 ;  it  repeals  all  the  former  acts  on  the  subject,  but 
contains  a  proviso,  at  the  end  of  the  first  clause,  as  to  penalties  and 
forfeitures  which  shall  have  been  previously  incurred.  The  15th  and 
16th  sections  are  very  important  as  respecting  the  recovery  of  wages 
under  201. ;  and  the  object  of  the  legislature  was,  undoubtedly,  in 
such  a  case  as  this,  to  enforce  a  summary  proceeding. 

It  appears  that  on  the  very  day  this  vessel  arrived,  the  mariner 

came  on  shore,  (he  does  n^t  suggest  any  leave,)  and  on  the 
[•307  ]  next  day  he  •returned  on  board  to  know  whether  he  was 

wanted,  but  he  did  not  oifer  to  work ;  and  he  alleges  that  the 
master  ordered  him  on  shore.  The  entry  of  the  log  is,  that  ^^he 
refused  to  assist  in  the  clearing  up  the  deck,  and  left  the  vessel  with- 
out leave."  Yet  he,  notwithstanding  the  statute,  notwithstanding 
his  own  express  contract,  immediately  instituted  this  suit  I  am  of 
opinion,  that  from  the  time  that  the  contract  and  the  ship's  books* 
were  brought  in,  he  should  have  been  considered  out  of  court  by  his 
own  agreement  I  shall  certainly  not  allow  the  owners  to  be  put  to 
further  expense,  and  I  dismiss  the  suit  as  coram  non  judice.  There 
is  nothing  in  the  case  but  what  might  have  been  disposed  of  by  a 
magistrate* 
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Test,  Brown.     (2.) 

January  27  and  April  18, 1836. 

Wages.  Claim  by  the  owners  for  a  dednction,  on  three  grounds: — 1.  Refusal  to  work; 
2.  Embezzlement;  3.  Quitting  without  leave,  before  the  cargo  was  discharged.  Form  of 
pleading  in  such  a  defensive  allegation.    Wages  decreed,  wit^  costs. 

This  was  a  suit  by  Clint,  a  foreigner,  for  70/.,  as  balance  of  wages. 
The  action  was  entered  on  the  18th  of  December;  and,  bail  being 
given,  a  summary  petition  was  brought  in  on  the  29th,  and  on  the 
following  day  witnesses  examined  upon  it.  The  ship's  articles  and 
log-book  were  also  in  the  registry.  The  articles  described  the  brig  as 
"bound  for  the  Cape  of  Good  Hoge,  and  finally  to  return  to 
some  port  in  the  U.  K."  ^  *  The  summary  petition  alleged,  [  •308  ] 
that  Clint  had  signed  at  Liverpool  the  articles,  on  6th  of 
February,  1834,  as  carpenter,  at  4/.  35.  per  month ;  and  that  in  the 
course  of  the  voyage  the  brig  was  twice  at  the  Cape,  and  was  at 
Aigoa  Bay  and  Plattenbury  Bay,  and  finally  arrived  in  London  on 
the  8th  of  December,  1835,  (having  earned  considerable  freight,)  and 
that  on  the  foilowing  day  he  was  duly  discharged.  On  the  13th  of 
January  a  defensive  allegation  was  brought  in.  It  stood  over  with  a 
view  to  an  arrangement,  but  now  came  on  for  debate.  The  1st,  2d, 
and  5th  articles,  and  part  of  the  4th,  in  italics,  were  rejected  ;  and  of 
the  4th,  the  first  part  was  compressed.     The  allegation  pleaded :  — 

1.  That  the  ship  Test  being  at  Liverpool,  bound  on  a  voyage  to 
the  Cape  of  Good  Hope  with  a  cargo,  and  elsewhere  in  search  of 
freight,  and  th^n  to  return  to  some  part  of  the  United  Kingdom,  on 
the  7th  of  February,  1834,  Richard  Brown,  the  master,  shipped  and 
hired  Peter  Clint,  as  carpenter,  to  serve  on  board  during  the  said  voy- 
age, and  on  the  same  day  he  executed  the  then  usual  mariner's  con- 
tract or  articles  for  the  due  performance  of  his  duty  as  carpenter  on 
board  the  said  ship,  for  which  he  was  to  be  paid  wages*  at  and  after 
the  rate  of  4/.  4^.  per  month  ;  that  Clint,  in  and  by  the  said  arti- 
cles or  contract,  contracted  and  agreed  to  and  with   Brown  that 


1  Such  vagae  terms  have  been  frequently  commented  upon.  See  The  Countess  of 
Harcourt,  vol.  i.  p.  248 ;  Minerva,  lb.  847  :  and  George  Hume,  ib.  370.  The  5  &  6 
WilL  IV.,  c.  19 — the  Merchant  Seaman's  Act,  and  known  as  Sir  James  Graham's 
Act  —  requires  that  the  agreement  in  writing ^hall  specify  "the  nature  of  the  voyage 
in  which  the  ship  is  intended  to  be  employed,  so  that  the  seaman  may  have  some  means 
of  judging  of  the  probable  period  for  which  he  is  likely  to  be  engaged;"  sec.  2. 
There  is  a  schedule  of  an  agreement  annexed  to  the  act 
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[  •309  ]  *  he  was. to  receive  such  wages,  provided  he  well  and  truly 
performed  his  duty  during  the  said  voyage,  and  did  not 
plunder,  embezzle,  or  do  any  other  unlawful  acts  on  the  said  ship, 
cargo,  and  stores ;  that  Clint  did  further  contract  and  agree  to  and 
with  the  said  Brown,  that  he  would  not  demand,  and  should  not  be 
entitled  to  his  wages,  or  any  part  thereof,  until  the  arrival  of  the  said 
ship  at  her  port  of  discharge,  and  her  cargo  landed,  or  until  after 
twenty  days  from  her  arrival  at  such  port. 

2.  That  on  the  8th  of  February,  1834,  the  said  ship  sailed  from 
Liverpool,  and  on  the  12th  of  May  following  arrived  in  Table  Bay, 
Cape  of  Good  Hope,  and  having  discharged  part  of  her  cargo,  and 
having  taken  on  board  a  further  cargo,  on  the  26th  of  June  following 
sailed  from  there  for  Algoa  Bay,  where  she  arrived  on  the  1st  of  July, 
and,  having  discharged  her  cargo,  took  on  board  certain  goods  free  of 
freight,  and  on  the  31st  of  July  sailed  for  Plattenbury  Bay,  and 
arrived  there  on  the  3d  of  August  following ;  and,  having  landed  such 
goods,  took  on  board  a  full  cargo  of  timber,  oil,  and  other  merchan- 
dise, sailed  from  thence  on  the  22d  of  October  for  Table  Bay  afore- 
said, where  she  arrived  on  the  4th  of  November  following;  and 
having  discharged  such  cargo,  she  remained  there  until  the  23d  of 
August  last,  when  she  sailed  with  a  full  cargo  on  her  return  home ; 
and  having  put  back  into  Simon's  Bay,  to  repair  certain  damages 
received  in  heavy  gales  of  wind,  again  sailed,  on  her  return  home,  the 
10th  of  September  last,  and  on  the  29th  of  the  said  month  of  Sep- 
tember reached  St  Helena,  and,  having  there  discharged  part 

[  *  310  ]  of  her  cargo,  *  sailed  again  on  the  8th  of  October,  and  arrived 
at  the  London  Docks  on  the  8th  of  December  last 

3.  That  during  the  whole  of  the  said  voyage  the  said  Peter  Clint 
frequently  misconducted  himself,  by  disobeying  the  lawful  orders,  of 
the  said  Richard  Brown,  the  master,  and  by  neglecting  and  refusing 
to  perform  his  duty,  and  particularly  from  the  14th  to  the  22d  days 
of  May,  1835,  when  he  absented  himself  from  such  duty,  and  refused 
to  perform  the  same,  although  required  to  do  so  by  the  said  master. 

4.  That  during  the  outward  bound  voyage  of  the  said  ship,  and  her 
passage  from  Table  Bay  to  Algoa  Bay  and  back,  there  was  on  board 
a  quantity  of  spirituous  liquors,  part  of  which  was  the  private  pro- 
perty of  the  owners,  and  the  remainder  thereof  cargo ;  and  that  also 
part  of  the  cargo  shipped  on  board  at  the  Cape  of  Good  Hope,  on 
her  homeward  voyage,  consisted  of  wine;  that  William  Forster 
(then  mate  on  board)  frequently  embezzled  and  robbed  the  said  own- 
ers of  such  spirituous  liquors,  and  also  broached  and  robbed  the  said 
wine,  and  was  encouraged  in  so  doing  by  part  of  the  crew,  partica- 
larly  by  the  said  Clint,  in  partaking  of  the  said  spirituous  liquor  and 
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wine  with  the  said  mate,  knowing  the  same  to  have  been  so  stolen 
by  him,  the  said  Clint  having  been  seen  to  take  the  same,  and  having 
acknowledged  he  had  so  done;  that  on  the  return  of  the  said  ship  to 
the  port  of  London,  on  the  8th  of  December  last,  after  the  ship  had 
been  brought  to  and  secured  in  the  Eastern  Dock  of  the  London 
Docks,  the  said  Clint  complained  to  Richard  Brown,  the  master,  of 
being  unweU,  and  obtained,  leave  to  go  on  shore  to  have 
medical  advice,  but  *with  the  understanding  he  was  to  [*311  ] 
return ;  and  he  accordingly  went  on  shore  for  that  purpose, 
but  never  afterwards  returned,  though  fully  able  to  have  done  so  and 
to  have  performed  his  duty  on  board,  and  in  consequence  thereof 
Brown  was  obliged  to  hire,  and  did  hire,  a  man  to  perform  his  duty 
in  assisting  to  get  the  said  ship  into  the  dock  of  discharge  in  the  said 
London  Docks.  And  the  party  proponent  doth  further  allege  and 
propound^  thatj  by  the  conduct  of  the  said  Clint  during  the  said  voyage^ 
in  disobeying  the  lawful  commands  of  the  said  master j  in  neglecting 
and  refusing  to  do  his  duty  on  board  the  said  shipy  in  partaking  part 
of  the  spirituous  liquors  and  wine^  knowing  the  same  to  have  been 
stokny  and  his  leaving  the  said  ship  after  her  arrival  at  the  London 
DockSj  without  being  authorized  to  do  so^  or  receiving  his  discharge  as 
pleaded  and  set  forth  in  this  and  the  preceding  article^  has  forfeited 
all  legal  right  or  claim  to  the  wages  that  otherwise  would  have  been 
due  to  him. 

5.  In  part  supply  of  proof,  it  referred  to  the  mariner's  contract  and 
to  the  log-book,  in  the  registry,  and  alleged  that  Clint  executed  the 
contract  by  signing  by  a  mark,  and  that  the  contract  was  read,  or  the 
purport  and  effect  fully  explained  to  him,  and  that  he  understood  the 
same. 

Addams  opposed  the  allegation. 

The  King^s  Advocate^  cantrd. 

Sir  J.  NicHOLL.     The   present  allegation  is  defensive;     In  sub- 
stance, the  owners  have  a  right  to  set  up  the  defence  it  offers ;  but 
the  question  is,  whether  it  is  in  proper  form  ?     It  is  the  duty 
of  the  court  to  watch  that  no  *  unnecessary  matter  be  intro-  [  •  312  ] 
dnced.     Every  page,  every   sentence  increases  expense ; 
such  an  allegation,  therefore,  should  be  limited  to  matter  contradic- 
tory and  responsive  to  the  summary  petition,  and  not  be  a  repleader 
of  it     Now  the  first  and  second  articles  repeat  the  facts  that  are  in 
the  summary  petition,  and  I  accordingly  reject  them  as  unnecessary. 
The  allegation  may,  however,  commence  thus: — "Whereas,  it  is 
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alleged  in  the  summary  petition  that,  during  the  voyages  therein  set 
forth,  the  said  Peter  Clint  did  well  and  truly  perform  his  duty  as  car- 
penter on  board  the  said  ship,  and  was  obedient  to  all  lawful  com- 
mands;" and  then  allege  as  in  the  third,  counterpleading  in  the 
usual  form,  with  a  reference,  perhaps,  to  the  log  recording  his  absence 
from  duty. 

The  4th  charges  embezzlement,  and.  may  stand  thus:  —  "That 
during  the  voyage  there  were  spirituous  liquors  on  board  belonging 
to  the  owner,  and  also  wine,  taken  in  at  the  Cape  on  the  return  voy- 
age ;  that  certain  of  the  crew  frequently  embezzled  parts  of  such 
spirituous  liquors,  and  also  broached  some  of  the  wine  casks,  and 
stole  the  said  wine,  and  the  said  Peter  Clint  partook  of  the  said  spi- 
rituous liquors  and  wine,  knowing  the  same  to  have  been  so  stolen ; 
and  having  been  seen  to  take  the  same,  he  acknowledged  he  had  so 
done."  The  remainder,  except  the  latter  part,  which  pleads  the  legal 
consequences  of  misconduct,  may  then  stand  as  a  new  article.  The 
5th  I  reject  as  unnecessary.  The  mariner's  contract  is  brought  in; 
it  is  not  contradicted,  and  it  is  alleged  in  the  petition  to  have  been 
executed  by  the  mariner. 

This  allegation,  thus  compressed,  is  admissible,  but  what 
[  *  313  ]  will  be  its  legal  effect  can  only  be  properly  *  ascertained 
when  the  whole  case  is  before  the  court.  The  circumstances 
of  this  case  are  in  some  respects  different  from  the  last ;  but  one  cir- 
cumstance in  common  is,  that  the  action  was  entered  before  the  time 
had  lapsed  that  is  allowed  by  law.  There  is  this  inconvenience  in 
beginning  suits  so  contrary  to  the  articles,  that  it  prevents  parties 
coming  to  an  amicable  arrangement. 

Addams.  It  has  been  usual  where  there  has  been  an  express  de- 
mand and  a  refusal  to  pay,  not  to  stop  till  the  legal  time  has  lasped.^ 

On  the  15th  of  February  a  responsive  allegation,  for  the  mariner, 
was  admitted  without  opposition.  It  pleaded  that  his  refusal  to 
work  at  the  Cape  was  owing  to  the  repeated  ill-treatment  of  the 


»  By  5  and  6  W.  IV.  c.  19,  s.  11,  it  is  enacted,  "  That  the  master  or  owner  of  every 
ship  shall  and  he  is  hereby  required  to  pay  to  every  seaman  entering  into  such  con- 
tract as  aforesaid  his  wages,  if  the  same  shall  be  demanded,  within  the  respective  pe- 
riods following :  (that  is  to  say,)  if  the  ship  shall  be  employed  in  trading  coastwise,  the 
wages  shall  be  paid  within  two  days  after  the  termination  of  the  agreement,  or  at  the 
time  when  any  such  seaman  shall  be  dbcharged,  whichever  shall  first  happen ;  and  if 
the  ship  shall  be  employed  in  trading  otherwise  than  coastwise,  then  the  wages  shall 
be  paid  at  the  latest  within  three  days  after  the  cargo  shall  have  been  delivered,  or 
within  ten  days  after  the  seaman's  discharge,  whichever  shall  first  happen,"  &c. 
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mate,  notwithstanding  his  promises  to  the  master  to  the  contrary; 
and  that  on  the  2l8t  of  May,  he  (Clint)  went  on  shore  for  legal  ad- 
vice, the  effect  of  which  was,  that  lest  he  might  lose  his  wages,  he 
retarned  to  his  duty  on  the  22d,  and  continued  in  it  till  her  return  to 
London,  the  mate  having  been  discharged  at  the  Cape.    It  denied  the 
charges  as  to  the  wine  and  liquors,  and  alleged  that  at  the 
Cape,  the  master  having  refused  the  mate  and  others,  *  who  [  *  314  ] 
were  there  discharged,  their  wages,  on  similar  charges,  was 
compelled  by  legal  proceedings  to  pay  them ;  and  in  reference  to  his 
qoitting  the  ship  when  in  the  docks,  it  alleged,  that  two  days  prior 
thereto  he  was  taken  ill  with  dysentery,  and  was  duly  discharged 
without  any  condition,  and  that  entries  thereof  were  made  in  the  log. 

Witnesses  having  been  examined  on  these  respective  pleas,  the 
cause  now  came  on  for  hearing ;  the  prayer  on  the  part  of  the  owners 
being  for  a  reasonable  deduction  from  the  wages. 

Of  the  two  witnesses  upon  the  summary  petition,  Podger,  an  ap- 
prentice on  board,  deposed,  on  cross-examination,  in  these  words : 
"  While  in  Piattenbury  Bay,  I  saw  a  bottle  of  spirits  in  Clint's  chest 
I  did  not  see  him  partake  of  such  spirits ;  he  must  have  known  the 
same  to  have  been  stolen  by  the  mate  or  have  stolen  the  same  him- 
self, for  there  was  not  any  other  spirits  on  board  than  what  belonged 
to  the  owner  or  formed  part  of  the  cargo." 

Lodge,  the  chief  mate,  upon  the  discharge  of  Forster,  deposed  to 
Clint  being  ^  a  quiet  steady  man ;  and,  though  ill,  thought  he  was 
eqnal  to  work ;  and  that  oth*  hands  were  engaged."  Brown,  a  sur- 
geon, near  to  the  London  Docks,  deposed  that  "  on  the  10th  of  De- 
cember, Clint  labored  under  dysentery  and  was  very  ill." 

Counsel,  as  before,  were  heard  on  both  sides. 

Sir  J.  NiCHOLL.     The  mariner,  in  this  case,  is  a  foreigner ;  he  was 
in  the  employ  of  the  owners  for  twenty-two  months,  earning  wages 
to  the  amount  of  92/.  16^.,  subject  to  deductions  of  22/.  14^. 
Three  grounds  *  of  opposition  are  taken  to  the  payment  of  [  •  315  ] 
this  balance;  first,  refusal  to  work  for  seven  days  at  the 
Cape ;  secondly,  embezzlement  of  stores  ;  thirdly,  a  claim,  by  action 
before  the  wages  were  due.     And  the  question  is,  whether  there 
should  be  any  deduction.     The  man,  it  is  admitted,  was  quiet  and 
inoffensive,  and  generally  did  his  duty  well ;  and  I  think  that,  under 
the  circumstances,  his  disobedience  of  orders  at  the  Cape  is  not  to  be 
pressed  against  him ;  it  was  while  the  master  himself  was  on  shore, 
and  the  ship  in  charge  of  Forster,  the  chief  mate,  who  was  so  quar- 
relsome that  he  was  there  discharged  with  others  of  the  crew ;  but 
Clint  remained  on  board,  and  both  before  and  afterwards,  during  a 
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long  voyage,  conducted  himself  properly.  Upon  this  part  of  the  case, 
then,  there  is  not  sufficient  to  induce  me  to  make  a  deduction  from 
his  wages. 

In  respect  of  the  charge  of  embezzlement,  the  whole  proof  is,  that 
a  bottle  of  spirits  was  seen  in  his  chest ;  and  it  may  have  been  there 
honestly ;  the  proof,  however,  is  certainly  not  enough  to  sustain  the 
charge ;  and  the  master  may  be  said  to  have  cast  this  and  the  other 
charge  into  oblivion,  for  he  takes  a  new  crew  on  board  at  the  Cape, 
Eind  yet  continues  Clint  in  his  service. 

.  The  third  ground  of  defence  is,  going  on  shore  before  delivery  of 
the  cargo  or  a  legal  discharge  ;  and  properly  and  strictly,  according  to 
the  articles,  the  man  ought  not  to  have  quitted  when  he  did ;  but  his 

illness  furnishes  a  reasonable  and  legal  cause.^ 
[  *  316  ]  *  It  was  said  that  the  claim,  by  action,  was  before  the 
wages  were  due ;  and  the  action,  perhaps,  was  entered  too 
rapidly ;  but  the  court  is  not  desirous  of  paying  too  much  attention  to 
that,  for  its  object  is  to  have  expeditious  proceedings,  and  in  this  in- 
stance, where  the  demand  is  large,  and  has  been  much  contested,  and 
where  bail  to  the  action  was  given  without  any  thing  in  the  nature 
of  protest,  I  see  no  reason  to  make  any  deduction  on  that  account. 
Upon  the  whole,  then,  I  am  of  opinion  that  the  man  is  entitled  to 
recover  the  full  balance  of  his  wages,  and  with  costs. 

King^s  Advocate  then  applied  for  the  schedule  of  deductions  to  be 
referred  to  the  registrar,  as  the  owners  gind  mariner  were  not  agreed 
upon  the  amount ;  but  the  application  was  refused. 


'  In  M'Donald  t;.  Jopling,  4  Meeson  &  Welsby,  285,  it  was  held  by  the  Coart  of 
Exchequer,  in  a  judgment  delivered  by  Lord  Abinger,  C.  B.,  that  where  a  seaman, 
who  has  signed  the  articles  of  agreement  required  by  5  and  6  WilL  IV.  c.  19,  abso- 
lutely quits  the  ship,  without  any  animus  revertendi,  afler  her  arrival  and  being  moored 
at  her  port  of  delivery,  but  before  her  cargo  has  been  discharged,  he  does  not  tiierebj 
incur  a  total  forfeiture  of  his  wages  within  the  ninth  section  of  that  statute,  but  onlj 
of  a  month's  wages,  under  section  seven. 
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The  Chester,  Lawson. 

February  5,  1836. 

A  Tcseel  with  the  wind  beam  on  the  larboard  tack  ran  foal  of  and  sank  another  close-hauled 
on  the  starboard  tack.    The  former  yessel  condemned  in  damages  and  costs. 

This  was  a  suit  for  damage  arising  from  collision.     The  circum- 
stances are  as  follows : —  At  about  midnight,  on  the  24th  of  August, 
1835,  the  schooner  Susan,  of  146  tons  burden,  with  a  crew  of  seven 
men  in  all,  on  a  voyage  from  Newport,  in  Monmouthshire,  to  Water- 
ford,  with  a  cargo  of  coals,  was  about  twenty  miles  from  the 
Hook  •  Lighthouse,  reaching  in  for  the  land,  close-hauled  [  *  317  J 
on  the  starboard  tack,  with  the  wind  blowing  strong  from 
N.  N.  W.,  and  showing  a  light,  was  struck  upon  the  lee-quarter,  by 
the  ship  Chester,  timber  laden,  of  580  tons  burden,  with  twenty-four 
men,  then  bound  for  Liverpool,  and  going  up  channel,  with  the  wind 
on  her  beam,  above  eight  knots. 

On  the  part  of  The  Susan,  it  was  sworn  that  The  Chester's  bow- 
sprit, after  carrying  away  both  masts  and  bowsprit  of  The  Susan, 
dragged  her  stern  foremost  through  the  water,  and  although  repeat- 
edly hailed  by  the  crew  of  The  Susan  to  cut  her  adrift,  and  to  shorten 
sail,  neglected  to  do  either,  until,  in  order  to  save  their  lives,  they 
were  obliged  to  call  for  ropes  and  got  on  board  The  Chester ;  that 
The  Sasan  was  afterwards  cut  adrift  and  totally  lost,  although  her 
roaster  requested  the  master  of  The  Chester  to  stay  by  her  until 
morning.  The  rule  requiring  that  a  vessel  on  the  larboard  tack  should 
steer  clear  of  one  on  the  opposite  tack  was  relied  on. 

On  the  part  of  The  Chester  it  was  sworn,  that  the  night  was  hazy, 
squally,  and  very  dark ;  that  two  men  were  stationed  forward,  and 
one  on  the  fore-yard,  on  the  look-out,  that  the  master  had  been  three 
times  aloft  during  the  previous  hour  to  look  for  the  Waterford  light, 
that  most  of  the  crew  were  aloft  furling  the  fore-topgallant-sail,  but 
that  nothing  was  seen  of  The  Susan  until  close  on  board  of  her;  that 
the  collision  was  unavoidable,  and  that  it  had  been  admitted  on  all 
hands,  when  The  Chester  arrived  at  Liverpool,  to  have  been  purely 
accidental ;  it  was  denied,  that  The  Susan  had  been  dragged  through 
the  water  any  longer  than  could  be  avoided;  and  it  was  as- 
•serted,  that  she  had  been  cut  adrift  as  soon  as  possible,  [•318] 
and  that,  owing  to  the  state  of  The  Chester's  rigging,  it 
was  impossible  to  stay  by  The  Susan. 
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King^s  Advocate  and  Addams^  for  The  Susan. 

Phillimore  and  Nicholl,  cantrd. 

Sir  J.  NicHOLL,  (after  recapitulating  the  facts.)  The  real  merits 
of  this  case  lie  in  a  very  small  compass ;  if  the  facts  as  stated  on  be- 
half of  The  Susan  be  true,  there  can  be  no  doubt  where  the  blame 
lies,  for  it  is  not  suggested  that  blame  is  imputable  to  the  vessel  run 
down,  and  even  if  carrying  a  light  be  a  necessary  precaution,  it  is 
positively  sworn  that  there  was  a  light  on  a  conspicuous  part  of  The 
Susan's  deck ;  if  she  had  seen  The  Chester  it  was  her  duty  not  to 
alter  her  course.  The  Chester  admits  that  it  was  her  duty  to  have 
kept  a  good  look-out ;  and,  going  free,  she  was  bound  to  steer  clear 
of  vessels  close-hauled.  It  seems  quite  impossible  that  she  should 
have  kept  a  good  look-out,  otherwise  this  schooner,  even  without 
lights,  but  at  all  events  with  lights  in  her  cabin  and  binnacle  and,  in 
truth,  on  deck,  must  have  been  seen  ;  but  she  was  noj;  seen  until  the 
moment  of  the  collision,  and  the  shock,  it  appears,  was  at  first 
thought  on  board  The  Chester  to  have  been  caused  either  by  a  sand- 
bank or  a  water-logged  vessel.  The  master  was  anxiously  looking 
towards  the  shore  for  the  light,  and  the  greater  part  of  the  crew  were 
taking  in  the  fore-topgallant-sail ;  the  attention  of  those  stationed  to 
look-out  was,  probably,  also  directed  to  these  objects ;  it  is 
[  *  319  ]  an  unfortunate  case,  but  the  damage  seems  to  me  to  *  attach 
to  The  Chester  from  not  having  kept  a  good  look-out;  she 
was  going  eight,  and  The  Susan  was  only  going  three  knots  an 
hour. 

It  will  not  be  necessary  to  inquire  into  the  circumstances  which 
occurred  after  the  collision,  as  to  whether  the  master  of  The  Ches- 
ter was  blamable  in  not  cutting  The  Susan  adrift  sooner,  or  in  not 
endeavoring  to  stay  by  her  until  morning;  he  declined  to  do  either, on 
one  consideration  or  another ;  but  according  to  the  view  the  court 
takes  of  the  case,  this  further  inquiry  is  not  material. 

Captain  Timbrell  and  Captain  Young,  two  of  the  elder  brethren 
of  Trinity  House,  then  expressed  their  opinion  that  the  collision  took 
place  from  the  want  of  a  good  look-out  on  board  The  Chester ;  when 
the  learned  judge  added  —  I  fully  concur,  upon  the  evidence,  in  that 
opinion ;  and  I  must,  therefore,  condemn  the  owners  of  The  Chester 
in  the  damages  and  costs. 


The  above  decree  was  sought  to  be  reversed  for  the  following  rea- 
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sons :  Because  it  was  fully  proved  that  the  night  was  so  dark  that 
the  crew  of  neither  vessel  could  see  each  other  previous  to  their  com- 
ing into  contact ;  and  that  no  negligence  or  want  of  skill  was  imput- 
able to  the  appellants  ;  but  the  Judicial  Committee,  without  hearing 
the  respondents,  affirmed  the  decree  with  costs. 


•  Jupiter,  Henck.  [  *  320  ] 

February  5,  1836. 

If  two  vessels  are  beating  to  windward  on  opposite  tacks,  it  is  the  duty  of  the  vessel  on  the 

starbord  tack  to  continae  her  course,  and  that  on  the  larboard  to  give  way. 
Action  dismissed  with  costs. 

This  was  a  proceeding  by  a  collier  (The  William  Wilberforce) 
against  a  Prussian  galliot  for  collision  on  the  29th  of  May,  1834,  near 
to  Shoe  Hole. 

For  the  collier  it  was  alleged,  that,  the  wind  being  N,  E,  by  N.,  she 
was  on  the  starboard  tack,  with  several  other  vessels,  when  The  Jupi- 
ter, on  the  larboard  tack,  neared  her ;  that  the  master  of  the  collier 
ordered  her  helm  a-weather  and  to  bear  up,  and  perceiving  The  Jupiter 
did  the  same,  hailed  her  to  keep  her  luff;  that  the  vessels  came  in  con- 
tact, and  the  galliot  struck  the  collier  on  the  starboard  bow  and  did 
her  considerable  damage.  On  behalf  of  The  Jupiter  it  was  alleged, 
that  the  wind  was  E.  N.  E.,  and  she  lay  on  the  larboard  tack,  she 
bore  up  according  to  custom,  to  allow  three  sail,  all  in  a  line,  on  the 
starboard  tack,  to  pass  to  windward;  that  two  passed,  but  that  The 
Wilberforce,  when  near,  also  bore  up,  though  repeatedly  hailed  to  keep 
her  lufF;  and  that  both  vessels  wearing,  they  came  in  contact,  and 
The  Jupiter  was  much  damaged. 

The  same  Trinity  Masters,  as  in  the  preceding  case,  attended. 

Singes  Advocate  and  Haggard^  for  the  collier. 

Addams  and  Nichall,  corUrd.     Not  heard. 

Sir  J.  NicHOLL.    Bath  these  vessels  were  beating  to  windward,  but 
on  contrary  tacks,  below  the  Nore ;  it  was  open  daylight 
and  the  weather  was  fine.     The  *  Wilberforce  was  on  the  [  *  321 J 
starboard  tack ;  she  should,  therefore,  according  to  the  well 
known  rule,  have  held  on  her  course ;  the  first  two  vessels  in  the  same 
18* 
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line  h&d  kept  their  coarse  and  passed  clear,  but  The  Wilberforce 
began  wearing  and  occasioned  the  damage  ;  there  is  no  doubt  she  is 
to  blame ;  yet  a  year  after  the  transaction  she  has  arrested  this  foreign 
vessel.  The  Trinity  Masters  are  clearly  of  opinion  that  there  is  no 
ground  for  the  action ;  and  I  dismiss  The  Jupiter  with  costs.^ 


Celt,  Taylor. 

Febmaiy  16,  1836. 

Where  the  mismanagement  of  a  vessel  totally  lost,  was,  in  the  opinion  of  the  Trinity  Masters, 
the  blamable  cause  of  the  collision ;  bnt  in  their  opinion,  the  master  of  the  other  vessel 
was  also  blamable,  for  not  endeavoring  to  lender  assistance  after  the  collision,  the  comt 
decreed  that  the  owner  of  that  other  vessel  was  not  liable  for  the  loss,  bnt  condemned  him 
in  the  costs  of  the  suit. 

This  was  a  suit  brought  by  the  owner  of  a  schooner  against  the 
brig  Celt,  for  damage  and  collision  in  the  Irish  Channel,  where  the 
schooner  was  lost  The  court  was  assisted  by  Captain  Stephenson 
and  Captain  Drew  of  the  Trinity  House. 

The  Eing^s  Advocate  and  Nicholly  for  the  schooner,  contended  that 
the  collision  arose  from  a  want  of  good  look-out,  and  from  unskilfnl- 
ness  in  the  brig. 

AddamSy  corUrd,  That  the  schooner  was  in  fault  from  having 
attempted  to  wear. 

Sir  J.  NicHOLL.     This  case  is  not  without  its  difficulties  in  some 
parts ;  but  the  assistance  of  the  gentlemen  of  the  Trinity 
[  •  322  ]  •  House  will  enable  me  to  dispose  of  them.     It  is  more  satis- 
factory for  me,  in  the  first  instance,  to  state  my  impression. 
The  case  arises  under  the  following  circumstances. 

The  schooner  Anthony,  of  Yarmouth,  of  seventy-one  tons,  with  a 
crew  of  five  men,  was  proceeding  with  a  cargo  of  pipe-clay  on  her* 
voyage  from  Cornwall,  to  Liverpool,  and  about  7  P.  M.  of  the  23d 
November,  1834,  whilst  working  up  the  Irish  Channel,  close-hauled  on 


1  Upon  the  same  rule,  (Capt  Young  and  Capt.  Welbank,  Trinity  Masters,)  the  IX 
Martz  was  dismissed  with  costs. 
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the  starboard  tack,  with  the  wind  from  E.  by  S.  to  E.  S.  E.,  the  weather 
dark  with  rain,  and  the  Tascar  rock  bearing  N.  E.  by  N.,  distant 
about  fifty-one  miles,  discovered  the  brig  Celt,  of  216  tons,  bound 
from  Greenock  to  Trieste  with  sugar,  coming  down  before  the  wind^ 
steering  about  W.  S.  W.,  with  all  sail  set,  going  about  6^^  knots. 
The  Anthony  immediately  showed  a  light,  which  was  seen  on  board 
The  Celt  by  the  carpenter,  on  her  larboard  beam  ;  and  he  gave  notice 
to  the  man  at  the  helm ;  this  notice  was  repeated,  and  soon  after  the 
collision  took  place. 

Thus  far  the  parties  are  pretty  well  agreed  as  to  the  facts.  Here 
is  one  vessel  cIose*hauled  and  beating  to  windward,  and  the  other 
with  the  wind  free  and  all  sail  set,  and  if  it  had  been  open  daylight  it 
would  have  been  primd  facie  the  duty  of  The  Celt  to  have  kept  clear 
of  The  Anthony,  and  of  The  Anthony  to  have  kept  on  her  course. 
As  to  the  other  circumstances  of  the  case,  which  the  court  will  pre- 
sently consider,  the  parties  differ  materially  in  their  statements,  but 
it  seems  to  be  admitted,  that,  upon  the  collision,  the  crew  of  The 
Anthony  came  on  board  The  Celt  and  remained  there  without  return- 
ing to  tbeir  own  vessel ;  that  the  vessels  soon  separated ; 
that  The  *  Anthony  has  never  since  been  seen  or  heard  of ;  [  *  323  ] 
that  The  Celt,  after  a  short  delay  for  the  purpose  of  putting 
her  rigging  to  rights,  proceeded  on  her  voyage  with  the  crew  of  The 
Anthony ;  that,  off  the  coast  of  Ireland,  this  crew  was  put  on  board 
in  a  boat,  and  landed  without  clothes  or  money,  whence  they  made  their 
way  to  Yarmouth,  where  the  master  entered  his  protest  on  the  6th  of 
December  following.  The  Celt  afterwards  returned  from  the  Medi- 
terranean, and  refusing  to  make  any  compensation,  was  arrested  in 
this  salt  in  October  last,  and  bail  given  in  lOOOZ. 

The  question  then,  is,  which  party  is  to  blame  either  for  the  colli- 
sion, or  for  their  subsequent  conduct.  The  protest  of  the  master  of 
The  Anthony  is  confirmed  by  three  of  her  crew,  and  was  made  whilst 
the  facts  were  recent ;  and  though  they  may  have  an  interest  arising 
from  the  loss  of  their  clothes,  they  are  witnesses  ex  necessitate^  and 
even  in  more  formal  proceedings,  might  easily  be  rendered  competent 
by  releasing  their  interest^  The  afiidavits  of  the  master  and  crew  of 
The  Celt  come  in,  a  year  after  the  occurrence,  for  the  purpose  of  deny- 
ing the  charge  imputed  to  them  ;  and  since  both  parties  may  be  con- 
sidered as  disposed  to  make  the  best  of  their  case,  I  must  rather  rely 
on  the  nautical  knowledge  and  judgment  of  the  assessors  to  discover 
on  which  side  (he  story  told  is  most  credible. 


^  See  Catherine  of  Dover,  1  Hagg.  A.  R.  p.  145. 
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The  protest  states,  that  the  master  of  The  Anthony  "being  at  her 
helm,  discovered  a  brig  coming  down  right  before  the  wind  in  a  line, 

ahead  of  The  Anthony,  distant,  as  he  believes,  about  half 
[  *  324  ]  •  a  mile,  upon  which  the  appearer  lighted  a  lantern   and 

showed  it  upon  his  lee  bow,  and  afterwards  on  his  weather 
bow ;  that  the  brig  was  under  a  press  of  sail,  with  lower  and  topmast 
studding-sails,  and  neared  him  fast,  but  did  not  alter  her  course,  and  all 
the  crew  of  the  appearer's  vessel,  who  were  on  deck,  joined  in  hailing  her 
to  port  her  helm,  to  which  no  reply  was  made,  and  the  brig  kept  her 
course ;  and  being  so  near  that  he  fonnd  the  brig  would  strike  him 
end  on  if  he  continued  his  course,  he  endeavored  to  get  his  vessel 
before  the  wind,  and  put  his  helm  a  starboard,>and  lowered  the  peak 
of  his  mainsail ;  but  before  his  vessel  could  veer  and  get  before  the 
wind,  the  brig,  going  at  the  rate  of  about  seven  knots,  struck  the 
appearer's  vessel."  The  damage  is  then  described ;  and  it  is  not  mate- 
rial whether  the  brig  struck  with  her  cutwater  or  bow,  except  as  to 
the  accuracy  of  the  protest. 

What  answer  is  given  to  the  account  in  the  protest  ?  The  carpenter 
of  The  Celt  says,  that  "  having  walked  aft  as  far  as  the  main  hatch, 
he  observed  a  light  about  two  points  before  the  larboard  beam,  abaft 
the  lower  studding-sail  boom  end  ; "  so  that  here  it  is  admitted,  that 
the  light  was  hung  out  and  seen ;  "  that  he  gave  notice  thereof  to 
Ldtch,  the  man  at  the  helm,  but  that  he  could  not  discover  whether  the 
light  was  on  board  a  steamer  or  sailing  vessel,  it  baing  impossible  to 
to  distinguish  any  sails  on  board  the  vessel  carrying  the  light,  or  to 
form  an  idea  of  the  distance  thereof  from  the  brig ; "  so  that  he  admits 

the  brig  did  not  change  her  course  when  she  first  saw  the 
[  *  325  ]  light ;  "  and  the  deponent  having  •  returned  to  the  forecastle, 

observed  that  the  light  neared  the  brig,  he  and  others  called 
to  Leitch  to  put  the  helm  a-port,  which  being  done,  the  brig  veered 
about  five  points  to  the  westward  of  her  course,  when  a  vessel  under 
sail  was  observed  by  the  deponent  from  the  starboard  side  of  the  brig 
with  the  peak  of  her  mainsail  lowered,  and  in  the  act  of  wearing; 
that  in  less  than  a  minute  after  she  was  so  observed,  the  schooner 
came  in  contact  with  the  brig,  with  the  heads  of  both  vessels  before 
the  wind,  that  the  foreyard  and  lower  studding-sail  boom  caught  the 
forerigging  of  the  schooner  and  were  broken,  and  the  lower  studding- 
sail  torn ;  that  shortly  afterwards  the  hulls  of  the  vessels  came  in  con- 
tact about  the  fore  chains,  but  the  concussion  was  so  slight  that  the 
shock  was  not  perceived  by  the  deponent;"  and  that  might  happen 
from  the  size  of  the  brig ;  but  the  damage  shows  that  the  vessels  must 
have  come  in  contact  with  considerable  force. 

The  mate's  afiEidavit  was  made  on  the  23d  of  Decemberi  and  it 
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varies  from  that  of  the  carpenter ;  for  he  says,  "  that  upon  noticing 
the  light  to  the  steersman,  he  immediately  put  the  helm  a-port,  and 
the  brig  veered  about  four  points  to  the  westward  of  her  course ; " 
but  if  the  carpenter  is  correct,  this  is  not  until  the  second  notice. 
Again,  the  master,  whose  affidavit  bears  date  on  the  14th  of  January, 
says,  <<  the  light  was  discovered,  and  almost  immediately  afterwards  a 
vessel  was  observed  by  the  carpenter  with  the  peak  of  her  mainsail 
lowered,  and  in  the  act  of  wearing."     Seeing  the  schooner,  therefore, 
and  the  collision,  occurred,  according  to  the  master,  almost  at  the 
same  instant;  and  he  does  not  support  the  carpenter,  nor 
even  the  mate,  *  upon  that  main  fact  of  the  brig  altering  [  *  326  ] 
her  course  in  order  to  avoid  the  schooner.     Such  are  their 
respective  accounts;  and  if  the  court  can  once  establish  on  which 
side  there  is  veracity,  it  will  have  less  difficulty  in  ascertaining  where 
is  the  blame. 

Upon  these  statements  some  observations  arise.  Lights  were  hung 
out  on  board  The  Anthony, and  those  lights  observed  from  The  Celt; 
but,  according  to  the  carpenter,  upon  the  first  notice  given  to  the 
steersman,  nothing  is  done  to  avoid  the  collision ;  and  The  Celt  did 
not  take  any  measure  to  avoid  the  collision  until  she  was  so  near  as 
to  observe  The  Anthony's  peak  lowered,  and  that  vessel  was  already 
attempting  to  go  to  leeward.  An  interval,  therefore,  had  elapsed, 
after  the  light  was  first  discovered ;  and  it  is  a  question  for  the  Trinity 
Masters  whether  The  Anthony  was  justified,  when  she  found  that 
The  Celt  did  not  alter  her  course,  in  endeavoring  to  wear  out  of  her 
way  ?  In  the  next  place,  would  a  vessel  coming  down  before  the 
wind,  and  seeing  a  light  proceeding  from  a  vessel  on  her  beam,  be 
unable^  under  the  circumstances,  to  discover  the  course  in  which  that 
light  was  proceeding,  so  as,  at  least,  to  endeavor  to  avoid  it  ?  for 
whether  it  were  a  steamer  or  a  sailing  vessel,  it  was  equally  the  duty 
of  a  vessel  going  free  to  have  avoided  her,  and  not  to  wait  until  close 
upon  the  light  before  she  ported  her  helm. 

Such  appear  to  me  the  most  essential  parts  of  this  case ;  but  in 
reference  to  what  happened  after  the  collision,  it  is  suggested  in  the 
affidavits,  on  behalf  of  The  Celt,  that  the  master  and  crew  of  The 
Anthony  quitted  their  vessel  unnecessarily,  and  got  on  board  The 
Celt,  whereas,  in  the  protest,  it  is  sworn  that  the  master  of 
The  Anthony  applied  to  •the  master  of  The  Celt  to  try  [•327  ] 
whether  something  could  not  be  saved  from  the  schooner, 
but  that  he  refused,  saying  that  the  schooner  was  in  a  sinking  state, 
and  he  should  proceed  on  his  voyage.     The  whole  question,  however, 
is  more  for  practical  men  than  for  a  judicial  determination ;  and  I 
have  not  so  decided  an  opinion  on  the  subject  as  not  readily  to 
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yield  to  the  one  which  the  gentlemen  of  the  Trinity  House  may 
form. 

Captains  Stephenson  and  Drew  then  retired,  and  returned  with  a 
written  joint  opinion,  which  the  senior  read,  and  which  stated,  in 
substance :  —  1st,  That  the  collision  would  not  have  taken  place  but 
for  a*  want  of  skill  on  the  part  of  the  schooner;  that  as  she  was  close- 
hauled,  she  ought  to  have  continued  on  her  course,  and  not  have 
attempted  to  wear.  2dly,  That  after  the  collision.  The  Celt  was 
blamable  in  not  having  attempted  to  ascertain  whether  some  assist- 
ance might  not  have  been  rendered  towards  saving  the  schooner. 

After  the  Trinity  Masters  had  expressed  their  opinion  and  with- 
drawn, the  counsel  for  the  schooner  submitted,  that,  where  both  par- 
ties were  blamable,  the  damage  ought  to  be  shared ;  but  the  court 
was  of  opinion  that,  the  collision  itself  being  imputable  to  the 
schooner,  the  defendant  was  entitled  to  be  dismissed ;  but  it  directed 
the  entering  of  the  decree  to  stand  over,  that  it  might  be  ascertained 
whether  there  was  any  precedent  respecting  the  legal  effect  of  subse- 
quent misconduct,  as  in  the  present  case. 

No  precedents  in  such  a  case,  of  an  apportionment  of  damage  or 

otherwise,  was  produced ;  and  on  the  23d  of  March,  the  court 

[  •  328  ]  having  adverted  *  to  the  rule  laid  down  by  Lord  Stowell,  in 

The  Woodrop  Sims,  (2  Dod.  83,)  when  both  vessels  are  in 

fault,  as  inapplicable  to  the  present  case,  the  following  decree  was 

entered :  — 

That  the  collision  set  forth  in  the  act  on  petition  took  place 
through  the  unskilful  conduct  of  the  master  and  crew  of  the  schooner 
Anthony,  and  that  the  owner  of  the  ship  Celt  is  not  liable  for  the 
damage  thereby  sustained ;  but  the  master  of  the  ship  having,  after 
the  collision,  neglected  and  refused  to  render  assistance  to  the 
schooner,  and  having  sailed  away  and  proceeded  on  her  voyage,  car- 
rying the  master  and  crew  of  the  schooner  on  board  the  ship,  and 
afterwards  landed  them  in  a  state  of  destitution  on  the  coast  of  Ire- 
land, condemned  the  owner  of  The  Celt,  and  the  bail  given  on  his 
behalf,  in  all  costs  and  expenses  of  this  suit.^ 


^  Mr.  Serjeant  Shee,  in  bis  edition  of  Abbott  on  Shipping,  p.  202,  sa}^  The  rale  of 
equal  division,  where  both  parties  are  to  blame,  has  been  solemnly  recognized  by  the 
House  of  Lords  in  Hay  t;.  Le  Neve,  2  Shaw's  Scotch  Appeal  Cases,  395.  See  also  De 
Vaux  V.  Salvador,  4  Ad.  &  E.  431. 

The  rule  was  also  acted  upon  in  the  case  of  The  Monarch,  Bell,  master,  (June  23, 
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•  DuNVEGAN  Castle,  Howard.     (1.)  [  •  329  ] 

Febniary  16,  1836. 

Application  by  the  master  to  receive  oat  of  proceeds  wages  to  seamen  who  had  died  on  the 
Toyage,  and  which,  under  4  &  5  Will  IV.  c.  52,  s.  30,  he  was  called  upon  to  pay  to  the 
Seaman's  Hospital. 

Addams  moved  for  a  warrant  of  arrest,  at  the  instance  of  the  late 
master  of  the  above  ship,  against  the  proceeds  arising  from  the  sale 
of  the  ship,  and  remaining  in  the  registry,  for  the  recovery  of  the 
wages  due  as  to  three  men  who  had  died  on  the  voyage  —  the  Sea- 
man's Hospital  had  demanded  them.  He  cited  4  &  5  Will.  IV.  c.  52, 
8.  30,  by  which  the  master  was  liable  to  pay  double  the  amount  of 
wages,  if  he  neglected  to  pay  them  within  three  months  after  the 
ship's  arrival.  The  hospital  looked  to  the  master  for  the  payment ; 
the  warrant  was  therefore  necessary  for  his  protection ;  and  the  appli- 
cation was  consented  to  by  the  proctors  for  the  bondholders  and  the 
mortgagees.^ 

Sir  J.  NicHOLL.  This  is  the  first  application  under  the  statute, 
and  the  court  is  desirous  of  protecting  the  master.  Though  he  can- 
not sue  in  his  own  right  for  his  own  wages,  yet  he  is  now  rather  in 
the  character  of  substitute  for  the  Seaman's  Hospital,  and  ultimately 
for  the  benefit  of  the  next  of  kin  of  the  deceased  seamen.  The  ves- 
sel has  been  sold  in  a  suit  for  wages,  and  several  men  have  been  paid ; 
and  both  the  bondholder  and  mortgagees  admit  that  wages  are  a  pri- 
mary lien,  and  acquiesce  in  this  application.  My  doubt  is,  whether, 
before  the  master  receives  these  wages,  there  should  not  be 
•  the  consent  of  the  Seaman's  Hospital,  as  well  as  of  the  [  *  330  ] 
bondholder  and  mortgagee. 

The  registrar  having  then  suggested  that  the  payment  could  not  be 


1838,)  where,  in  a  suit  by  the  owner  of  a  fishing  boat  that  was  struck  by  The  Monarch 
steamer,  and  sunk,  and  one  of  the  crew  drowned,  Sir  John  Nicholl  concurred  with  the 
Trinity  Masters  that  both  parties  were  to  blame. 

In  The  Nancy,  Fauteuil,  master,  (February  6, 1827,)  there  were,  it  was  stated,  cross 
actions,  (The  Eleanor  also  being  much  damaged ;)  and  the  court,  assisted  by  Captain 
Drew  and  Captain  Locke,  Trinity  Masters,  held  that  the  collision  was  accidental,  and 
that  each  party  should  bear  his  own  loss. 

•»♦  In  the  aboTe  case  of  The  Nancy,  a  prayer  was  made  by  the  proctor  of  The  Elea- 
nor, that  he  might  be  allowed  to  increase  the  amount  of  the  action  by  him  first  entered  as 
against  the  owner  of  The  Nancy,  for  the  purpose  of  covering  consequential  damages. 

^  See  the  next  case. 
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safely  made  without  an  appearance  for  the  representative  of  the 
owner,  the  court  directed  the  motion  to  stand  over.^ 


[  •  331  ]  •  DuNVEGAN  Castle,  Howard.     (2.) 

April  18,  1836. 

A  bottomTj  bondholder  had  advanced  money  bond  fde^  bat  with  knowledge  of  a  preyioas 
mortgage  of  the  ship,  and  of  all  the  other  circumstances ;  the  bond  was  executed  by  the 
executor  of  a  deceased  sole  owner,  who  had  already  made  the  necessary  advances,  and 
who  had  himself  ample  credit,  and  by  the  master  who  had  been  appointed  by  such  ex- 
ecutor ;  the  bond,  opposed  by  mortgagees,  pronounced  against,  without  costs. 

Qtiere  —  Whether,  if  the  proceeds  had  been  sufficient  to  satisfy  the  mortgage  and  the  bond, 
such  bond  would  not  have  been  good  as  against  the  executor? 

R.  L.  Laws  being  desirous  of  purchasing  this  ship,  borrowed,  in 
January,  1834,  of  Messrs.  Groves  and  Nicholas,  of  London,  2,000Z.  on 

^  Speculator,  Benest. 
May  1,  1832. 

Wages  due  prior  to  1  WilL  IV.  c.  25,  paid  out  of  the  proceeds  of  a  derelict,  condemned  as  a 

droit  of  admiralty. 

In  July,  1830,  the  admiralty  proctor,  instructed  by  the  admiralty,  had  entered  two 
actions  of  wages  against  this  ship,  on  behalf  of  the  late  carpenter  and  a  seaman,  who 
had  been  left  by  the  master  at  Hamburgh,  and  sent  home  by  the  British  consul  pursu- 
ant to  1  Geo.  n.  s.  2,  c.  14,  s.  12.  Before  the  warrants  of  arrest  could  be  sexred,  the 
ship  had  sailed ;  she  was  afterwards  found  a  derelict  at  sea,  and  upon  being  towed  into 
Selsea,  the  admiralty  proctor  there  arrested  her,  and  she  was  condenmed  as  a  droit  of 
admiralty  on  the  9th  of  September,  1831.  The  1  Will.  IV.  c.  25,  had  then  passed, 
enacting  that  the  produce  of  the  hereditary  casual  revenues  arising  from  any  droits  of 
admiralty  should  be  made  part  of  the  consolidated  fund.  And  in  the  12th  section  it 
is  enacted,  that  nothing  therein  contained  shall  affect  certain  rights  or  powers 'which 
have  been  or  may  be  exercised  by  authority  of  the  crown,  or  other  lawful  warrant,  as 
therein  specified.     (See  6  &  7  Will.  IV.  c.  60,  s.  7.) 

Upon  this  statute,  a  doubt  arose  whether  any  part  of  the  proceeds  could  be  applied 
in  payment  of  the  wages  and  value  of  the  tools  and  clothes  of  the  two  men.  The 
claim  was  for  23Z.  7s.  Ad.  The  proceeds  were  72/.  A  memorial  was  before  the  trea- 
sury for  the  balance,  to  be  applied  towards  satisfying  a  bond  in  the  nature  of  bottomry. 
On  the  18th  of  April,  1832,  the  court,  upon  the  affidavits  that  led  the  warrants,  was 
moved  on  behalf  of  the  seamen,  when  a  further  affidavit  in  verification  of  their  demand 
was  required.  This  affidavit  was  made  by  Mr.  Jones,  the  solicitor  to  the  admiralty, 
and  on  the  1st  of  May  Sir  Christopher  Bobinson  ordered  the  amount  to  be  pud  out  of 
the  proceeds. 
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mortgage  of  the  ship,  for  the  purpose  of  completing  the  purchase. 
The  mortgage  deed  was  dated  the  17th  of  January,  1834,  contained 
a  proviso  for  redemption,  was  duly  recorded  in  the  books  at  the  cus- 
tom-house, and  indorsed  on  the  ship's  register,  pursuant  to  6  Geo.  IV. 
c.  110.1 

The  ship  sailed  under  the  command  of  Laws  for  Calcutta,  where 
she  arrived  on  the  6th  of  July,  1834,  having  earned  upwards  of 
2,000t  freight  by  the  voyage.     Messrs.  Lyall  &  Co.,  of  Calcutta, 
were  Laws'  agents,  and  with  his  concurrence  and  that  of  this  firm, 
she  began  loading  a  cargo  of  rice  for  the  Mauritius  ;  before  she  was 
fully  laden,  Laws  died,  on  the  1st  of  August,  1834,  having  made  his 
will,  appointing  Robert  Lyall,  the  senior  partner,  sole  executor,  who 
forthwith  proved  the  will  at  Calcutta.     Lyall  &  Co.  having,  by  a 
conespondence  with  Cockerell  &  Co.,  the  agents  of  Groves  &  Nicho- 
las, been  fully  informed  of  all  the  circumstances  of  the  mortgage, 
completed  the  ship's  lading,  and  sent  her  to  the  Mauritius  under  the 
command  of  Crisp  Howard,  formerly  chief  mate  under  Laws,  whom 
they  appointed  as  master ;  she  returned  to  Calcutta  with  a  cargo  of 
salt  on  the  5th  of  February,  1835,  and  Lyall  &  Co.  received  the 
whole  of  her  earnings  on  these  two  voyages.     They  then  thought 
it  advisable    to    send    her    to   England   ou  freight;  and 
•  they  accordingly  made  the  necessary  advances  of  money  [  *  332  ] 
to  enable  her  to  clear  for  sea,  which  she  did  on  the  8th  of 
April,  1835,  and  having  applied  to  Cockerell  &  Co.,  the  agents  of  the 
mortgagees,  for  an  advance  of  money,  which  was  refused,  having 
also  received  bills  on  England  for  the  freight  to  the  amount  of  1,4002. 
from  the  shippers,  (agreeably  to  the  usage  of  the  East  India  trade,) 
they  on  the  13th  of  April  advertised  for  a  loan  of  money  on  bottomry, 
which  was  obtained  the  same  day  of  Mr.  William  Dalrymple  Shaw,, 
who  advanced  1,728/.  at  twenty  per  cent,  on  the  joint  bond  of  LyaU 
(who  executed  it  as  "  the  executor  of  R.  L.  Laws  deceased  ")  and  of 
Howard  the  master.    Shaw,  at  the  time  he  advanced  the  money,  was 
aware  of  all  the  previous  circumstances  relating  to  the  ship.     The 
ship  arrived  at  London  on  the  30th  of  September,  1835.     The  freight 
of  this  last  voyage  having  been  paid  at  Calcutta  to  Lyall  &  Co.,  and 
the  estate  of  Laws,  the  former  owner,  proving  insolvent,  the  crew 
proceeded  against  the  ship  in  this  court  and  she  was  sold.     The  net 
proceeds  now  remaining  in  the  registry  were  1,050/.,  and  they  were  ini- 
sufficient  to  satisfy  either  the  bond  or  the  mortgage.     It  appeared 


1  See  3  &  4  W.  IV.  c  55,  s.  42. 
VOL.   in.  — HAGO.  19 
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that  Lyall  &  Co.  had  applied  the  various  sums  received  by  them  for 
freight  to  discharge  certain  debts  which  Laws  had  incurred  to  them. 

The  King^s  Advocate  for  the  mortgagees.  The  bond  is  bad,  a  con- 
siderable portion  of  it  having  been  applied  to  fit  the  ship  for  the 
voyage  to  the  Mauritius  and  back.     There  was  never  any  necessity 

for  having  recourse  to  bottomry,  for  the  freight  which  Lyall 
[  •  333  ]  &  Co.  had  received  (to  the  *  detriment  of  the  mortgagees  as 

specialty  creditors  of  the  estate  of  Laws)  was  an  available 
fund ;  there  was  no  application  for  money  on  bottomry  until  the 
whole  of  the  lading  was  completed,  the  master  was  a  servant  of 
Lyall  &  Co.,  and  the  bond  was  merely  to  enable  that  firm  to  obtain 
priority  of  payment  for  a  simple  contract  debt. 

Phillimorey  for  the  bondholder.  The  bond  is  good  in  part,  and  the 
court  will  therefore  refer  it  to  the  registrar  and  merchants.  The  ship 
not  having  sailed  until  the  13th,  although  she  cleared  on  the  6tb,  will 
not  affect  its  validity.  The  only  question  for  the  consideration  of  the 
court  is,  whether  the  lender  acted  bond  fide,  and  there  never  was  a 
stronger  case  of  bona  fides,  Lyall  &  Co.  had  no  other  means  of 
obtaining  the  necessary  funds,  for  an  executor  is  not  bound  to  give 
credit  beyond  what  the  testator's  estate  is  sufficient  for ;  the  mortga- 
gees may  have  recourse  to  equity,  but  their  claim  cannot  prejudice,  in 
this  court,  the  right  of  a  bond  fide  lender  on  bottomry.  He  cited 
Ysabel,  1  Dod.  273 ;  Augusta,  ib.  283 ;  Tartar,  1  Hagg.  Adm.  R  11, 
14 ;  Zodiac,  ib.  320 ;  Portsea,  2  Hagg.  84. 

Sir  J.  NicHOLL,  (after  stating  the  circumstances  of  the  case  and 
.the  pleadings.)  How  can  I  hold  that  this  bond  supersedes  the  mort- 
gage which,  by  the  6  Geo.  IV.  c.  110,  ss.  45,  46,  is  valid  against  all 
creditors,  even  in  case  of  bankruptcy  ?  It  can  only  be  defeated  by  a 
claim  for  wages  or  by  a  bottomry  bond  executed  by  a  master  in  case 
of  absolute  necessity  —  strict  necessity  arising  on  a  voyage.     Here 

there  was  no  necessity,  for  Lyall,  as  executor  of  Laws,  was 
[  •  334  ]  the  legal  *  owner  of  the  ship,  and  was  in  ample  credit     At 

the  time  the  bond  was  given,  Lyall  &  Co.  were  only  simple 
contract  creditors.  Besides,  Howard  was  raised  by  Lyall  &  Co.  from 
mate  to  master ;  and  while  at  Calcutta  he  had  no  separate  power  or 
control  over  the  ship,  but  was  their  servant,  acting  under  their  author- 
ity .^     He  and  Mr.  Lyall  executed  the  bond  the  day  before  the  ship 


^  In  The  Eennersley  Castle,  supra,  p.  1,  and  Bubicon,  p.  9,  bonds  were  given  bj 
substituted  masters. 
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sailed,  and  the  rate  of  interest  was  high.  Shaw,  the  lender,  ought 
to  have  inquired  into  all  the  circumstances ;  for  in  these  cases  the 
maxim  of  ^  caveat  emptor "  applies.^  Money  was  abundant  at  Cal- 
cntta;  in  fact  Lyall  and  Co.  had  already  made  all  the  necessary 
advances,  and  he  had  nothing  to  do  but  to  despatch  the  ship.  This 
is  not  a  case  arising  between  two  bonds,  in  which  the  second  would 
over-ride  the  first  :^  this  bond  might  possibly  be  good  as  against 
Lyall  as  a  species  of  second  mortgage,  and  if  there  had  been  a  large 
sorplus,  after  the  discharge  of  the  mortgage  and  the  bond,  Lyall 
might  perhaps  under  the  circumstances  have  been  allowed  to  receive 
such  surplus,  but  it  is  admitted  that  there  are  not  sufficient  funds  to 
discharge  either  the  bond  or  the  mortgage.  I  am  satisfied  that  this 
is  not  a  bottomry  bond  such  as  I  can  sustain ;  and  I  pronounce  against 
it,  but  without  costs. 

I  do  not  know  of  any  difficulty  in  directing  the  proceeds  to  be  paid 
out  to  the  mortgagees ;  but  as  there  is  a  question  pending 
before  the  Court  *  of  Chancery,  I  shall  prefer  waiting  for  [  *  336  ] 
some  order  of  that  court  before  this  is  done.* 


Eliza  Jane,  Findlay. 

April  23,  1836. 

Apf^rance  under  protest,  in  a  cause  of  collision,  on  the  ground  that  it  was  infrA  earput, 
overruled.    Suit  ultimately  decided  on  prohibition. 

A  WARRANT  having  issued  in  a  cause  of  collision,  at  the  suit  of  the 
owner,  master,  and  crew  of  The  Mary  Anne,  to  arrest  The  Eliza  Jane, 
an  appearance  under  protest  was  given  for  Mr.  Carfrae,  one  of  her 
owners,  alleging  that  the  collision  did  not  occur  within  the  jurisdic- 
tion of  the  Admiralty  Court,  but  at  about  four  miles  below  the  Lower 
Hope,  near  to  Hole  Haven,  within  the  jurisdiction  of  the  Court  of 
Conservancy  of  the  city  of  London,  and  of  his  Majesty's  courts  of 
common  law. 


1  See  The  Orelia,  wpra,  p.  75,  and  Heathom  v.  Darling,  1  Moore's  Privy  Council 
Casesy  p.  5. 
s  See  The  Eliza,  sup.  89  ;  The  Rhadamanthe,  1  Dod.  201. 
3  See  3  &  4  Vict  c.  65, 0.  8. 
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For  The  Mary  Anne,  the  jurisdiction  of  the  courts  of  conservancy 
and  of  common  law  was  denied,  and  it  was  alleged,  that  the  collision 
did  occur  within  the  admiralty  jurisdiction,  to  wit,  in  five  and  a  half 
fathoms  of  water,  at  or  about  half  a  mile  above  Leigh,  on  the  coast 
of  Essex,  and  six  miles  and  a  half  below  the  Hope  Point,  and  three 
and  a  half  miles  below  Hole  Haven,  and  two  miles  below  the  boy  on 
the  Chapman  sand. 

Upon  the  protest  being  argued,  Nicholl  admitted  that  the  collision 
took  place  above  Yantleet  Creek  on  the  one  side,  and  the  London 
stone  on  the  other  side,  of  the  river ;  and  within  the  jurisdiction  of 
the  Court  of  Conservancy. 

AddamSy  for  the  protest.  The  collision  being  within  the 
[  •  336  ]  jurisdiction  of  the  Court  of  *  Conservancy,  the  admiralty 
jurisdiction  is  ousted  ;  and  in  support  of  that  argument,  he 
adverted  to  the  charter  of  King  James  L,  as  to  the  Court  of  Con- 
servancy,^ and  to  the  case  of  Rex  v,  Montague,  summer  assizes,  at 
Guildford,  1824,  before  Baron  Graham,  and  printed  as  the  Yantleet 
Creek  case,  and  to  The  Eleanor,  6  Rob.  39. 

NichoUj  contrd.  The  collision  took  place  infra  primos  ponteSy  and 
therefore,  primd  faciei  within  the  general  jurisdiction  of  the  admi- 
ralty.  The  width  of  the  river  makes  no  difference,  nor  that  the  col- 
lision happened  between  two  counties.  The  onus  is  on  the  other 
side,  to  show  that  the  admiralty  jurisdiction  is  ousted.:  the  locality 
being  within  the  jurisdiction  of  the  Court  of  Conservancy  will  not 
have  that  elTect;  for  the  jurisdiction  of  the  admiralty  court  and 
courts  of  common  law  may  be  concurrent.  The  King  t;.  Bince, 
(Milford  Haven  Case,)  2  Leach  Crown  Cases,  1093. 

Addams.  The  case  of  the  King  v,  Bruce,  was  under  the  statute  of 
Henry  VHL,  (27  Hen.  VIU.  c.  4,)  which  provided  for  the  criminal 
jurisdiction  of  the  admiralty. 

Sir  J.  Nicholl.     If  it  clearly  appeared  to  me  that  the  Court  of 
Admiralty  had  no  jurisdiction,  I  should  not  wait  for  a  prohibition,  but 
should  prohibit  myself;  for  it  is  due  to  justice  not  to  allow  parties  to 
incur  fruitless  expense ;  but,  before  I  prohibit  myself,  I  must  be  satis- 
fied that  this  court  has  no  jurisdiction.    The  Court  of  Admi- 
[  ^337  ]  ralty  hdis,  primd  faciei  a  general  jurisdiction  from  the  lowest 
bridges  down  to  the  sea ;  though  there  possibly  may  be  a 


1  See  1  MaiUand's  London,  p.  60. 
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concurrency  of  jurisdiction  or  even  an  exclusive  jurisdiction  in  the 
Court  of  Conservancy,  which  may  oust  the  admiralty  jurisdiction,  but 
until  that  is  clearly  made  out,  I  shall  not  sustain  the  protest.  In  the 
Eleanor,  (6  Rob.  39,)  the  court  said  it  would  not  dismiss  the  parties, 
until  all  the  circumstances  were  before  it,  so,  in  this  case,  I  am  dis- 
posed to  pursue  the  same  course,  and  at  present  to  make  no  order. 
Another  part  of  the  protest  is,  that  a  licensed  pilot  was  on  board ; 
but  that  is  matter  of  defence,  and  properly,  therefore,  has  not  been 
adverted  to  in  argument.  It  depends  upon  an  act  of  parliament, 
which  is  of  difficult  construction,  as  regards  the  jurisdiction  of  this 
court. 

On  the  next  session,  Addams  argued  that  there  was  no  concurrency 
of  jurisdiction,  and  cited  13  Ric.  II.  c.  5,  15  Ric.  11.  c.  3,  and  Veltha- 
sen  V.  Ormsby.^  In  The  Eleanor,  he  said,  the  question  was  not  as 
to  a  concurrency  of  jurisdiction.  In  The  Public  Opinion,  it  was  ar- 
gued, that  there  might  be  a  concurrency  of  jurisdiction.^  He  referred 
to  the  1  and  2  Geo.  IV.  c.  75,  s.  31,  as  giving  a  concurrency  of  juris- 
diction, but  only  in  salvage,  between  high  and  low-water  mark. 

NichoUt  contrd.  The  Court  of  Conservancy  has  only  ordinary  ju- 
risdiction in  matters  of  police ;  and  it  may  extend  so  as  to  come 
within,  but  not  so  as  to  oust,  the  admiralty  jurisdiction.  Velthasen 
V.  Ormsby  was  infra  corpus  comitcUus,  and  I  admit,  that  if 
the  collision  in  this  case  had  been  *  infra  corpus,  the  juris-  [  *  338  ] 
diction  of  the  admiralty  would  be  gone.  In  the  case  of  The 
Solent  Sea,  cited  in  The  Public  Opinion,  it  may  have  been  con- 
cluded, that  the  collision  was  infrd  corpus  comitatus,  and  the  point 
given  up ;  but  this  court,  before  it  would  oust  its  own  jurisdiction, 
would  consider  on  what  principle  a  prohibition  could  proceed.  In 
The  Public  Opinion,  Sir  Christopher  Robinson  entertained  some 
doubt ;  and  some  doubt  was  also  entertained  by  the  bar ;  and  in  that 
case,  the  learned  judge  said,  he  would  not  go  beyond  the  known  ju- 
risdiction of  the  court,  and  dismissed  the  suit.  The  onus  probandi  is 
on  the  other  side  ;.and  the  case  and  argument  in  support  of  the  pro- 
test do  not  show  that  the  admiralty  jurisdiction  is  ousted. 

The  cause  again  stood  over ;  but  there  being  no  notice  of  a  prohi- 
bition, the  court,  on  the  10th  of  May,  overruled  the  protest,  and 
directed  the  owners  of  The  Eliza  Jane  to  appear  absolutely. 

On  the  23d  of  May,  1836,  R.  V.  Richards  obtained  a  rule  to  show 
cause  why  a  writ  of  prohibition  should  not  issue,  and  on  the  11th  of 


1  3  Ter.  Bep.  315.  >  2  Hagg.  Adnou  Bep.  898. 
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June,  it  was  ordered  that  the  owners  of  The  Eliza  Jane  should  de- 
clare in  prohibition ;  and  upon  that  being  done,  the  defendant  pleaded 
"  that  the  collision  did  not  take  place  out  of  the  jurisdiction  of  the 
Admiralty  Court,"  whereupon  issue  was  joined,  and  the  cause  tried 
at  Guildhall,  on  the  7th  of  July,  1837,  when  a  verdict  was  found  for 
the  plaintiff.^ 


[•339]  •  Sussex,  Roxby. 

AprU  30,  1836. 

The  court  will  stop  salvors  under  a  decree  of  appraisement,  (after  bail  has  been  given,)  from 
unlading  the  cargo  at  an  outport    2,100/.  allotted  for  salvage. 

This  vessel,  which,  with  her  cargo  and  freight,  was  estimated  at 
10,500/.,  was  met  with  off  Ushant,  reduced  to  a  mere  hull,  and  with- 
out the  means  of  getting  into  port,  by  The  Ariel,  an  outward  bound 
south  sea  whaler  —  herself  so  much  damaged  as  to  require  to  go  into 
port  to  refit  —  and  by  her  towed  480  miles  in  the  course  of  four  days, 
and  brought  up  at  the  Mother  Bank,  from  whence  she  was  taken  into 
Cowes. 

An  action  having  been  entered  on  behalf  of  the  master,  owner,  and 
crew  of  The  Ariel,  in  8,200/.,  the  proctor  for  The  Ariel  applied  on  the 
8th  of  April,  for  a  commission  of  unlivery  of  the  cargo,  but  that  ap- 
plication was  opposed ;  and,  on  the  13th,  bail  was  given  by  the  own- 
ers of  The  Sussex  and  her  cargo,  and  a  decree  of  appraisement  was 
granted.  Under  this  decree  the  agent  of  the  salvors  was  landing  the 
cargo ;  and  the  present  motion  was  for  an  order  to  suspend  the  exe- 
cution of  the  decree  of  appraisement  and  the  unlivery  of  the  cargo, 
and  to  decree  a  supersedeas  of  the  warrant  against  the  *ship  and 
cargo,  under  the  circumstances  and  upon  the  terms  set  forth  in  the 
affidavit  of  Mr.  Barry,  of  Mincing  Lane,  who  Had  been  intrusted  by 
the  consignees  to  arrange  for  her  removal,  in  tow  of  a  steamer,  to 
London.  The  affidavit  stated,  that  on  going  on  board  The  Sussex 
on  the  morning  of  the  27th,  and  requesting  that  the  unloading  might 
be  stopped,  the  salvors'  agent  showed  him  the  decree  of  appraise- 


1  The  8  and  4  Viet  c.  65,  b.  6,  (printed  in  the  Appendix,)  enacts,  '*  that  the  High 
Court  of  Admiralty  shall  have  jurisdiction  to  decide  all  claims  and  demands  whatso- 
ever in  the  nature  of  salvage  for  services  rendered  to,  or  damages  received  by,  any 
ship  or  sea-going  vessel,"  &c. 
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meat;  but  deponent  having  told  him,  that  did  not  extend  to 
landing  the  cargo,  said  he  would  consent  to  any  *  amount  [  *  340  ]  % 
of  value,  and  that  if  the  ship  was  lost  in  going  to  London, 
snch  amount  should  be  her  value,  and  that  in  the  usual  course  the 
true  account  of  sales  should  be  exhibited.     That  the  agent  replied, 
"that  he  would  not  recognize  deponent  unless  he  was  the  bearer  of 
an  admiralty  document,  and  that  he  should  recommence  unloading." 
The  affidavit  further  stated,  «  that  the  expenses  incurred  by  the  un- 
loading had  been  unnecessary,  and  that  if  completed,  the  cargo  could 
not  be  reladen." ' 

The  court  said,  it  was  ready  to  decree  a  monition  to  stop  the 
unlivery  ;  but  on  the  salvors'  proctor  engaging  that  it  should  not  be 
proceeded  with,  a  monition  was  not  decreed.^ 

At  the  final  hearing,  the  court,  having  animadverted  upon  the  sal- 
vors' misconduct  after  the  ship  had  been  brought  to  an  anchor,  de- 
creed 2,1002.  for  salvage,  besides  costs  and  damage. 


Gladiator,  Britten. 

•ane  15,  1836. 

Collision  bj  a  foreign  vessel  that  had  a  licensed  pilot  on  board.    Appearance  nnder  protest 

oyerraled,  with  costs. 

This  was  a  cause  of  damage  by  collision,  brought  by  the  owners 
of  the  ship  Agnes  and  her  cargo,  and  by  the  master,  officers,  and  crew 
for  their  private  effects,  against  The  Gladiator,  an  American  vessel. 
Od  the  11th  of  March,  The  Gladiator  took  on  board  a  licensed  pilot 
off  Cowes,  and  on  the  same  day,  while  in  his  charge,  the  collision 
took  place,  between  the  Mother  Bank  and  St.  Helen's. 

The  owners  of  The  Gladiator  appeared  under  *  protest,  [  *  341  ] 
setting  forth  2,  58,  and  55  ss.  of  the  Pilot  Act,  6  Geo.  IV. 
c  125 ;  and  alleging  that  the  collision  was  owing  to  other  persons  on 
board  and  nit  the  pilot,  and  that  upon  such  allegation  and  proof 
tendered  on  behalf  of  The  Agnes,  the  appearance  under  protest  would 
be  withdrawn. 

The  Agnes  denied  they  were  entitled  so  to  appear. 

— _ 1 ■ 

I  See  Order  in  Council,  Appendix  B. 
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Addams  and  Haggard  for  the  protest.  A  pilot  being  in  charge  is 
primd  facie  responsible  for  the  damage.  Bat  as  the  statute  has  re- 
ceived different  interpretations,^  the  object  of  this  protest  is  to  submit 
the  question,  purely  as  a  question  of  law,  without  being  incumbered 
with  matters  of  fact,  to  a  higlffer  tribunal.  The  right  to  appear  under 
protest  is  denied,  on  the  ground  that  ^^  the  collision  happening  on  the 
high  seas,  the  jurisdiction  of  the  Admiralty  Court,  as  well  in  this 
cause  as  in  all  others  of  a  similar  nature,  cannot  and  ought  not  to  be 
denied,  and  that  many  of  the  matters  in  the  protest  are  questions  of 
fact,  which  can  only  properly  be  inquired  into  and  adjudicated  upon 
when  the  whole  merits  are  before  the  court;  and  that  the  other  mat- 
ters are  questions  of  law  which  are  dependent  upon  and  may  not 
ultimately  be  raised  by  the  facts.*'  Such  are  the  reasons  given  by 
the  answer  to  the  protest ;  but  the  whole  seems  a  mere  question  of 
words,  for  it  signifies  little  whether  the  form  of  proceeding  is  called 
an  act  on  petition,  or  a  protest ;  it  is  called  a  protest  because  it  is 
confined  to  a  question  of  law;  and  it  is  consistent  with  the  practice 
of  the  ecclesiastical  courts,  in  appearing  to  a  decree,  to  bring  in  an 
inventory  and  account,  or  to  bring  in  a  probate,  or  in  ap- 
[  *  342  ]  pearing  to  an  inhibition.  So  also  in  the  *  Admiralty  Court 
The  William,  4  Rob.  214;  Rebecca,  5  Rob.  102.  The 
Frederick,  1  Dod.  266.  The  St.  Johan,  1  Hagg.  Adm.  R.  334,  and 
various  others.  The  Duke  of  Portland  v,  Bingham ;  and  Maidman 
V,  Malpas,  1  Consistory  Reports,  pp.  Id^,  205,  were  cited. 

Nicholl,  against  the  protest.  Of  the  two  cases  cited  from  the  Con- 
sistory Reports,  the  one  denied  the  jurisdiction  of  the  court  in  the 
form  that  was  there  adopted ;  and  the  other  denied  that  it  could  en- 
tertain a  second  suit  against  the  same  party  for  the  same  offence ; 
they  both  involved  a  question  of  jurisdiction.  But  I  much  doubt 
whether  a  protest  to  an  inventory  and  account,  from  there  being  a 
suit  in  chancery  involving  the  same  point,  is  a  right  form  of  proceed- 
ing; or,  again,  in  the  case  of  a  probate,  of  long  standing,  being  called 
in.  The  proceeding  should  be  in  those  cases  by  act  on  petition.  A 
case  of  collision  has  occurred ;  it  is  for  the  party  charged  to  set  up  a 
good  ground  of  defence.  We  may  proceed  by  plea  and  proof;  and 
thus  have  the  opportunity  of  cross-examining  the  witn^ses,  who  will 
have  to  prove  that  a  duly  licensed  pilot  was  on  board  and  acting  in 
charge.  In  The  Christiana,  2  Hagg.  Adm.  R.  183,  both  the  learned 
judge  and  the  counsel  thought  that  the  fact  of  a  licensed  pilot  oa 
board  was  not  a  ground  of  protest 


^  See  The  Girolamo,  supra,  169. 
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Sir  J.  NicHOLL,  (after  stating  the  nature  of  the  suit,  and  the  2d 
and  55th  sections  of  the  Pilot  Act,  6  Geo.  IV.  c.  125,)  thus  proceeded : 

It  is  alleged,  for  the  owners  of  The  Gladiator,  that,  before  they  are 
bound  to  give  an  absolute  appearance,  the  plaintiffs  should 
allege  that  the  *  damage  was  done  through  the  misconduct  of  [  *  343  ] 
some  other  person  on  board,  and  not  of  the  licensed  pilot. 
But  the  answer  is,  that  the  protest  is  not  a  protest  objecting  to  the 
jurisdiction,  or  to  the  mode   in  which   the  proceedings  have  been 
commenced,  and  that  what  is  alleged  in  it  is  matter  of  defence  when 
the  facts  are  detailed. 

The  court  is  under  the  necessity  of  guarding  its  practice  against 
innovations  ;  the  jurisdiction  is  summary  and  de  piano,  and  proceeds 
at  once  to  the  whole  facts  of  a  case ;  those  must  be  stated  in  the  first 
instance  by  the  complainant ;  and,  in  collision  suits,  the  most  regular 
course  of  proceeding  is  by  plea  and  proof,  which  enables  the  defend- 
ant to  cross-examine  the  witnesses.  If  such  proceedings  be  stopped 
by  a  preliminary  objection  and  by  splitting  the  defence,  the  foreign 
vessel  may  quit  the  country,  and  there  may  be  a  loss  of  witnesses. 
The  case  may  lead  to  a  question  of  law  about  which  there  has  been 
some  difference  of  opinion ;  but  when  the  facts  are  ascertained,  the 
question  of  law  may  not  arise,  or  only  in  part;  as  suppose,  for 
instance,  the  damage  should  turn  out  to  have  been  done  partly 
through  the  misconduct  of  the  pilot,^  and  partly  by  the  obsti- 
nacy of  the  master  *  and  crew  of  the  vessel.  However,  it  [  *  344  ] 
would  be  dangerous  to  allow  two  matters,  quite  distinct,  as 
what  is  matter  of  protest  against  the  jurisdiction,  and  what  is  matter 
of  defence,  to  be  confounded.  The  court  overrules  this  protest,  with 
costs. 


1  May  10,  1837. 

A  foreign  rcsscl,  (in  charge  of  a  pilot,)  on  the  starboard  tack,  having  run  down  a  barge  on 
the  larboard  tack,  (being  hailed  to  ^  keep  her  Inff,*')  condemned  in  the  damage  and  costs. 

The  Carolas,  Rotgers,  an  Hanoverian  vessel  of  sixty-seven  tons,  while  in  charge  of 
a  pilot,  ran  down  the  barge  Susan,  laden  with  chaUc.  Both  vessels  were  beating  up 
Long  Reach  —  The  Carolus  on  the  starboard,  the  barge  on  the  larboard  tack ;  but  in 
the  affidavits  on  the  part  of  The  Carolus  it  was  stated  that  The  Susan  was  hailed  to 
''keep  her  laff,"  and  it  thus  became  the  duty  of  The  Carolus  to  avoid  her.  The  Tri- 
nity Masters,  Captain  Welbank  and  Captain  Stanley  Clarke,  were  of  opinion  that  the 
iaolt  lay  with  the  pilot  of  The  Carolus ;  and  the  court,  remarking  that  it  had  no  power 
to  condemn  the  pilot  in  the  amount  of  hb  bond,  pronounced  for  the  damage  and  costs. 

PkHHmore,  for  The  CaroluiL     Bumaby,  conirh. 
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GiACOMO,  Tarabochia. 
December  21,  1836. 

Qucere  f    Salvage  remuneration  for  approaching  a  ship  in  impending  danger.    Claim  against 
a  foreign  ship,  npon  facts  showing  a  false  case  hy  the  claimants,  dismissed,  with  costs. 

This  was  a  claim  on  behalf  of  two  smacks,  for  salvage.  The  Gia- 
como  was  a  Venetian  vessel  of  200  tons  and  nine  men,  bound  to  HnU 
with  a  cargo  of  bones ;  and  on  the  1st  of  August,  about  11  A.  M., 
was  alleged  to  have  been  running  down  an  unfrequented  and  pro- 
hibited channel  (between  the  Newcomb  and  Baconridge  Sands)  oiF 
Lowestoff,  and  that  the  smacks  having  approached  her,  at  great 
hazard,  Fletcher,  the  master  of  The  Providence,  jumped  on  board, 
found  the  vessel  in  only  four  fathoms  water,  put  her  helm  up,  and  got 
the  brig's  head  to  the  eastward.  The  value  of  the  ship,  cargo,  and 
freight  was  2,000/. 

King^s  Advocate  and  Robinsonj  for  the  smacks. 

Phillimore  and  Boggard^  contra. 

Sir  J.  NicHOLL.  Is  there  any  case  of  salvage  remuneration  for 
having  only  approached  a  ship  in  impending  danger ;  and  where  the 
danger,  if  any,  had  been  removed  before  the  asserted  salvors  boarded? 
In  this  case,  that  the  ship  was  in  a  state  of  apprehended  danger  is 
only  proved  by  the  asserted  salvors  themselves.     The  ship  had  not 

shown  any  symptom  of  danger ;  there  was  no  signal ;  no 
[  •  345  ]  injury  *  sustained;  no  pumps  were  going  ;  and  the  master 

had  charts  for  his  own  guidance.  In  opposition  to  these 
facts,  and  the  affidavits  in  support  of  them,  it  would  be  a  dangerous 
precedent  to  award  salvage ;  it  must  be  a  case  made  out  beyond 
doubt,  that  the  danger  was  impending,  and  that,  if  not  warned,  the 
vessel  would  have  incurred  it,  to  establish  such  a  claim.^    Here,  if 

1  The  Henrietta,  Dormansky,  was  a  suit  brought  by  the  master,  owners,  and  crew 
of  the  lugger  Nancy,  for  salvage  to  this  foreign  yessel,  in  a  state  of  proximate  danger 
in  Happisburg  Gat,  on  the  coast  of  Norfolk.  On  the  other  hand,  the  assistance  was 
sworn  to  be  unnecessary,  and  to  have  been  refused. 

Haggardf  for  the  Nancy.     Queen's  Advocate,  contrh. 

Sib  J.  NiCHOLL,  adverting  to  the  great  danger  of  allowing  such  a  claim  for  salvaget 
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any  danger  existed,  it  ceased  the  mament  that  Fletcher  put  up  the 
helm.  Where,  then,  the  necessity  for  the  two  smacks  ?  This  union  of 
claim  strengthens  my  impression  that  it  is  not  a  true  case,  and  it  bears 
strong  marks  of  an  improper  attempt  to  get  something  out  of  this 
foreign  vessel.  The  court  is  bound  to  protect  all  interests.  The 
state  of  the  wind  and  sea,  as  alleged  by  the  smacks'  men,  is  disproved 
by  the  affidavit  of  Lieutenant  Matthews.  I  rejiect  the  petition,  with 
costs.^ 


•  Meg  Merrilies.  [  *  346  ] 

January  21,  1837. 

Upon  a  claim  for  salvage,  the  ship  being  on  her  voyage,  a  monition  decreed  against  the 

owner. 

The  King's  Advocate^  on  behalf  of  the  master,  owners,  and  crew  of 
the  steara-vessel  St  Patrick,  (286  tons  and  160  horse  power,)  and 
upon  an  affidavit  of  the  master  and  two  others,  moved  for  a  monition 
against  the  owner  of  The  Meg  Merrilies,  and  the  cargo  now  or  lately 
on  board,  to  show  cause  why  salvage  should  not  be  pronounced  due 
to  The  St  Patrick.  The  brig  was  on  her  voyage.^  Monition  de- 
creed.* 


remarked,  that  if  he  did  not  give  the  petitioners  credit  for  an  honest  belief  that  the 
brig  was  in  danger,  he  should  condemn  them  in  costs ;  but  he  rejected  the  petition,  and 
condemned  the  petitioners  in  lil,  nom,  exp. 

^  In  The  Susannah,  Brown,  (a  schooner  of  Colchester,  of  forty-six  tons,)  a  suit  for 
salvage  (in  250/.  on  a  value  of  500/.)  by  the  smacks  Liberty  and  Eagle,  of  Colchester, 
ivas  held,  after  hearing  the  Queen*s  Advocate  for  the  smacks,  and  NichoU  for  the  schoo* 
ner,  to  be  a  fraudulent  case,  and  was  dismissed,  with  costs. 

'  The  brig  was  230  tons ;  and,  in  a  dismasted  state  off  the  Land's  End,  accepted  tho 
services  of  The  St.  Patrick,  (on  her  voyage  from  Waterford  to  London,  with  a  crew 
of  twenty  men,)  and  was  towed  by  her  (for  nineteen  hours  and  about  105  miles)  into 
FljmoDtb.  She  was  insured  for  9,500/.  The  court  awarded  750/.  and  costs.  Kin^s 
Advocate  and  Nlchollj  for  salvors ;  Addams  and  Jenner^  contrh, 

*  See  The  Hope,  3  Bob.  215. 
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Lima,  Fewson. 
January  21, 1837. 

Suit  for  wages  by  a  chief  mate,  who,  after  having  served  in  that  capacity  for  six  weeks  while 
the  ship  was  fitting  out,  and  also  between  eight  and  nine  months  at  sea,  (being  suspended, - 
during  that  time,  for  a  week,  and  reinstated,)  was  then  finally  disrated,  dismissed;  bat 
there  being  some  degree  of  passion  and  imprudence  imputable  to  the  master,  who  was  sole 
owner,  without  costs. 

Bl-usago  is  an  undefined  term,  depending  much  upon  the  opinion  of  the  person  who  uses  it, 
and  the  provocation  and  relation  of  the  parties. 

Holding  of  fists,  to  strike  a  captain,  is  so  near  an  act  of  mutiny  that  the  master  may  quell  it 
by  striking  the  first  blow.* 

SembUf  a  chief  mate,  who,  unknown  tO  the  master,  signs,  and  is  active  in  getting  signed,  a 
document  tending  to  mutiny,  incurs  a  forfeiture  of  wages. 

This  was  a  suit  for  a  balance  of  wages,  amounting  to  69Z.  8s.  7A, 
brought  by  the  late  chief  mate  of  the  above  ship,  as  earned  in  her 
service,  from  the  23d  of  October,  1834,  to  the  15th  of  June,  1836. 
The  crew  consisted,  with  the  master  and  two  apprentices,  of  twelve 
persons ;  and  there  was  also  a  cabin  passenger,  Charles  Bedford 
Young,  as  supercargo. 

The  summary  petition  pleaded,  that  "  on  the  23d  of  October,  1834, 
The  Lima,  being  in  the  port  of  London,  designed  on  a  voyage  to  any 
port  or  ports  in  the  western  coast  of  Central  America,  and 
[  •  347  ]  •  from  thence  to  any  port  of  delivery  in  Great  Britain, 
Thomas  Fewson,  the  master  and  sole  owner,  shipped  and 
hired  Thomas  Stephenson  to  serve  as  chief  mate  on  board  The  Lima, 
during  her  then  intended  voyage,  and  agreed  to  pay  him  wages  at  the 
rate  of  6/.  per  month,  until  he  was  victualled  on  board,  and  after  that 
period,  until  the  completion  of  the  voyage,  at  the  rate  of  4t  IO5.  per 
month ;  that  Stephenson  entered  into  the  service  of  the  ship  accord- 
ingly, and  immediately  commenced  fitting  her  out  for  sea,  and  vict- 
ualled himself  until  the  30th  of  November,  (from  which  time  he  was 
victualled  on  board,)  and  on  the  10th  of  December  signed  the  usual 
ship's  articles,  or  mariner's  contract,  for  the  performance  of  the  voy- 
age ;  that,  a  general  cargo  having  been  taken  on  board,  the  ship,  on 
the  21st  of  January,  1835,  sailed  for  the  port  of  Conchagiia,  in  Cen- 
tral America,  where  she  arrived  in  June,  and  there  discharged  part  of 
her  cargo,  and  thence  proceeded  to  Istappa,  in  Guatemala,  where  she 
discharged  further  part  of  her  cargo ;  that  she  then  took  on  board  a 


1  [See  Fuller  v.  Colby,  3  Wood.  &  Min.  1.] 
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few  bales  of  goods,  and  reshipped  part  of  her  outward  cargo  which 
had  been  landed,  and  proceeded  with  the  same  for  the  port  of  Liber- 
tad,  but  which  port  the  said  ship  passed  on  the  6th  of  September, 
the  naaster  not  being  aware  that  she  had  arrived  off  the  port ;  that, 
on  the  7th  Stephenson  Was  despatched  by  the  master  in  the  jolly-boat, 
with  three  of  the  crew,  to  find  that  port,  and  used  every  exertion  so 
to  do,  at  the  risk  of  their  lives,  owing  to  the  surf;  that  whilst  em- 
ployed in  that  service,  and  taking  every  precaution  to  keep  off  the 
land,  the  boat  was  struck  by  a  heavy  sea,  whereby  she  was 
broken  to  pieces,  two  of  the  crew  were  drowned,  and  Ste-  [  *  348  ] 
phenson  and  the  other  seamen  with  difficulty  saved  their 
lives ;  that  Stephenson  having  got  ashore,  and  ascertained  the  direc- 
tion of  the  port,  made  signals  to  the  long-boat,  which  had  been 
despatched  after  the  jolly-boat,  as  to  the  direction  of  the  port;  and 
on  the  morning  of  the  8th  the  ship  entered  the  port  of  Libertad,  and 
the  residue  of  the  cargo  was  discharged  ;  that  the  master  had  repeat- 
edly struck  and  otherwise  assaulted  and  ill-treated  Stephenson  during 
the  voyage,  and  that,  upon  his  rejoining  the  ship  at  Libertad,  after 
the  accident  in  the  jolly-boat,  he  refused  to  permit  him  to  act  any 
longer  as  mate,  op  to  do  any  more  duty  on  board,  whereupon  Ste- 
phenson applied  to  the  British  consul  at  Guatemala  for  advice,  who 
instructed  him  to  remain  by  the  ship,  and  in  compliance  with  that 
advice  he  continued  on  board  during  the  residue  of  the  voyage  ;  that 
the  ship  afterwards  proceeded  to  Rio  Legio,  where  she  arrived  in 
October,  and  there  took  on  board  logwood  and  indigo,  with  which  she 
arrived  at  the  port  of  Conchagua  in  November,  and  there  completed 
her  cargo  of  indigo,  and  arrived  in  the  port  of  London  on  the  16th  of 
Jane,  1836,  having  earned  very  considerable  freight ;  that  Stephenson, 
when  permitted,  well  and  truly  performed  his  duty  as  chief  mate,"  &c, 
This  claim  was  resisted,  in  a  defensive  allegation,  by  the  master 
and  sole  owner,  on  the  grounds  of  disobedience  of  orders,  breaches  of 
discipline,  and  conduct  calculated  to  excite  mutiny.  The  question 
was  argued  as  one  of-  wages  or  no  wages. 

Addams  and  Haggardy  for  the  mate. 

Bumaby  and  Nichollj  contra. 

•  Sir  J.  NicHOLL.     This  is  a  suit  for  wages  by  Thomas  [  *  349 } 
Stephenson,  as  chief  mate  of  the  ship  Lima,  against  the 
master  and  sole  owner,  during  a  voyage  from  London  to  the  western, 
side  of  Central  America  and  back.     The  service  for  which  wages  are 
demanded,  was  from  October,  1834,  to  the  return  of  the  vessel  to  Lon- 
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don  in  Jane,  1836.-  The  summary  petition  sets  forth  that  the  mate 
faithfully  and  diligently  performed  his  duty.  The  defensive  allegation 
imputes  misconduct,  disobedience  of  orders,  and  a  forfeiture  of  all 
wages ;  a  responsive  allegation  contradicts  the  charges  of  misconduct, 
and  justifies  the  non-performance  of  duty.  On  these  pleas  six  wit- 
nesses have  been  examined  by  the  mate,  and  only  one  by  the  master: 
but  numerous  interrogatories  have  been  administered  on  the  one  side, 
as  well  as  on  the  other ;  and  the  case  involves  many  questions  of 
importance. 

The  maritime  law  and  the  legislature  have  always  considered  this 
valuable  class  of  persons,  the  British  mariners,  as  highly  claiming 
encouragement  and  protection ;  but,  on  the  other  hand,  the  main- 
tenance of  order,  discipline,  and  the  authority  of  the  commanding 
officer  on  board,  are  essential  to  the  safety  of  navigation,  and  the 
great  commercial  interests  of  the  country.  These  general  principles 
are  distinctly  laid  down  in  many  authorities ;  and  the  arguments  on 
either  side  were  elaborate  in  support  of  them ;  and  it  is  between 
these  principles  that  the  court  has  to  decide  the  present  case. 

[After  stating  the  outline  of  the  voyage  and  the  dates 
[  •  350  ]  principally  taken  from  the  log,i  and  *  coinciding  with  the 
summary  petition,  the  court  proceeded.]  The  correctness  of 
the  log  in  these  respects  there  seems  no  reason  to  doubt;  and  it  may 
now  be  proper,  before  I  enter  upon  the  particular  evidence,  to  inquire 
who  the  witnesses  are,  what  may  be  their  prejudices,  and  how  far 
they  are  to  be  relied  upon. 

The  first  witness  on  the  summary  petition  is  Prior,  a  seaman. 
This  witness  says,  "  I  never  gave  the  master  an  angry  word ; "  but  he 
was  in  the  jolly-boat  when  he  urged  Chester,  the  senior  apprentice,  to 
land,  contrary  to  the  master's  orders ;  and  again,  he  was  with  Ste- 
phenson in  the  jolly-boat  when  she  was  lost,  though  he  admits  the 
master's  order  in  that  instance  also  was  not  to  attempt  landing:  he 
also  staid  two  days  on  shore  though  he  had  leave  only  for  one;  and 
at  Rio  Janeiro  he  reproached  Lamb  for  acting  as  chief  mate,  under 
the  master's  orders.  Wilson  was  the  second  mate  ;  his  wages  were 
3/.  only  per  month,  not  much  exceeding  those  of  an  ordinary  sea- 
man ;  and  he  was  not  appointed  chief  mate,  when  Stephenson  was 
superseded :  he  also  was  on  shore  a  day  more  than  his  leave ;  and 
returned  in  liquor.  The  prepossessions  of  this  witness  are  clearly  on 
the  side  of  Stephenson.     Waugh,  the  cook,  though  he  had  had  a 

A  The  log  had  been  brought  in  on  the  part  of  the  mate :  the  entries  respecting  the 
inquiry  in  this  case,  were  made  by  the  master,  or  from  his  dictation,  and  were  not 
pleaded ;  but  witnesses  spoke  to  their  correctness,  and  they  were  read.  See  5  &  6  W. 
IV.  c.  19, 8.  7,  as  to  entries  in  the  log  connected  with  forfeitures  for  temporary  absence 
from  duty. 
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quarrel  with  the  master,  and  was  struck  by  him,  yet  has  been  paid 
his  wages,  as  also  Cox,  and  both  signed  the  usual  declara- 
tion, that  they  had  no  further  •claims  " against  the  master,  [  •SSI  ] 
the  owner,  or  the  ship."  The  fourth  witness  is  Cox,  an  ap- 
prentice of  the  age  of  15.  The  fifth,  (for  Chester  is  only  examined 
on  the  responsive  plea,)  is  Young,  the  supercargo ;  he  has  been  twice 
examined,  and  prima  facie^  would  be  the  witness  most  entitled  to 
credit ;  but  it  appears  that  he  had  most  violent  quarrels  with  the 
master  on  all  the  outward  voyage ;  that  as  early  as  May,  1835,  he 
got,  without  the  master's  knowledge,  a  paper  signed  by  the  crew,  and 
to  which  I  shall  more  particularly  refer :  that  he  imputed  the  loss  of 
the  jolly-boat  and  of  two  of  the  seamen  to  the  "  lubberly  navigation 
of  the  master,"  (though  he  did  every  thing  to  guard  against  such  a 
disaster,)  and  he  has  now  two  actions  pending  against  him  —  one 
for  a  libel,  and  the  other  for  a  breach  of  contract  respecting  supplies 
for  the  voyage ;  that  at  the  police  office  he  spoke  of  the  master  as 
"  the  greatest  monster  living,"  and  used  such  language  against  him, 
that  by  the  magistrate's  direction,  he  qualified  it  In  his  examination 
in  this  cause,  he  also  uses  most  approbrious  expressions  (and  without 
any  thing  in  the  interrogatories  to  call  for  them)  against  the  master, 
as  "that  he  was  too  great  a  coward"  to  fight  him  —  an  assertion 
which  the  master  has  had  no  opportunity  of  explaining. 

A  person,  then,  so  vindictive  as  the  witness.  Young,  and  uncon- 
trollable in  temper,  that  he  cannot  restrain  himself  even  when  giving 
evidence,  is  not  entitled  to  full  credit,  more  especially  upon  matters 
of  opinion ;  and  still  less  if  positively  contradicted  as  to  facts  within 
his  own  knowledge.  Now,  he  swears,  that  he  did  not  try  to 
make  up  a  pitched  battle  between  Cox  and  •  Chester,  —  yet  [  •352  ] 
they  swear  that  he  did ;  and  that  Young  quarrelled  with  the 
master  because  he  would  not  allow  it,  and  said,  that  the  master  was 
"too  damned  fastidious."  What  language  or  conduct  can  be  more 
subversive  of  discipline  and  order  in  a  ship?  — and  yet  he  thus 
speaks  of  himself:  —  "from  the  numerous  voyages  I  have  been,  I 
consider  myself  a  competent  judge  on  such  a  point ;  and  I  depose, 
that  Stephenson  did  well  and  truly  perform  his  duty  as  mate,  and 
was  obedient  to  all  the  lawful  commands  of  the  master,  and  well 
deserved  his  wages  as  mate."  He  further  says,  "  that  the  master  had 
treated  Stephenson  with  great  brutality,  had  turned  him  out  of  the 
cabin,  and  sent  him  forward  : "  and  on  the  5th  interrogatory,  "  I  never 
heard  Stephenson  use  abusive  language  to  the  master,  except  when 
struck,  or  pushed,  or  otherwise  brutally  treated  :"  and  on  the  6th,  in 
regard  to  himself,  "  I  never,  unprovoked,  used  abusive  language  to  or 
of  Fewson."  Thus  he  qualifies  his  own  language  and  that  of  Ste- 
phenson ;  but  the  witness  leaves  unexplained  what  he  would  consi- 
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der  to  be  a  provocation.     I  must,  then,  lay  the  evidence  of  this 
witness,  either  as  to  opinion  or  as  to  facts,  out  of  the  case. 

In  regard  to  the  other  witnesses,  Prior,  Wilson,  Waugh,  and  Cox, 
it  appears  that  there  was  much  intercourse  between  thera  and  Ste- 
phenson and  Young  about  the  period  of  their  examination  in  this 
cause.     The  court  will,  therefore,  look  to  .specific  facts  and  dates,  as 
to  which  they  may  posssibly  be  contradicted,  and  not  to  opinion 
only.     And  upon  the  specific  facts,  I  can  hardly  discover 
[  •  353  ]  one  on  which  the  master  could  defend  *  himself.    As  to  "ill- 
usage,"  that  is  a  very  undefined  term,  depending  much 
upon  the  opinion  of  the  person  who  uses  it,  and  taking  its  character 
out  of  the  provocation  given,  and  the  relation  in  which  the  parties 
stand  to  each  other.     What  in  one  instance  may  be  the  just  exercise 
of  authority,  or  may  be  moderate  correction,  or  even  justifiable  de- 
fence, may,  in  another,  be  intemperate  passion,  or  wanton  craelty. 
For  example,  in  regard  to  Waugh,  Lamb  says,  that  the  master  ad- 
mitted that  he  had  struck  Waugh ;  even  that  might  be  justifiable, 
though,  certainly,  very  few  circumstances  can  justify  a  master  of  a 
ship  in  personal  violence ;  yet  if,  as  the  witness  says,  Waugh,  in 
liquor,  held  up  his  fists  to  strike  his  captain,  it  is  so  near  an  act  of 
mutiny,  that  it  was  justifiable  at  once  to  quell  it  by  striking  the  first 
blow :  and  thus  the  matter  ended ;  for  there  were  no  more  quarrels 
between  them,  and  Waugh  has  been  paid  his  wages.     This  transac- 
tion may  show,  that  the  captain  was  a  man  of  warm  temper;  but 
Lamb  says,  "  he  would  put  up  with  a  good  deal  at  times."     Now, 
although  it  is  necessary  that  the  master   should  be  supported  in 
enforcing  due  subordination  and  discipline  in  his  ship,  yet  the  law 
will  not  countenance  his  giving  way  to  intemperate  passion  ;  for  that 
is  not  only  unjustifiable,  but  certainly  is  not  the  most  effectual  mode 
of  maintaining  proper  authority. 

Upon  one  occasion  it  seems  that  the  master  seized  Stephenson  by 

the  collar  and  tore  his  shirt ;  but  what  the  particular  cause  of  quarrel 

or  the  provocation  was  to  that  act,  does  not  appear.     Chester  gives 

this  account  of  it :  Stephenson  and  the  captain  were  quar- 

[  •  354  ]  relling  on  deck  ;  and  *  while  the  captain  held  him  by  the 

collar,  Stephenson  said :  "  No  one  but  a  scoundrel  and  a 

blackguard  would  take  me  by  the  collar  and  use  me  in  this  way" 

Such  language  amounts  to  his  calling  the  captain  "  a  scoundrel  and 

a  blackguard ; "  and  yet,  according  to  Chester,  the  master  did  not 

give  Stephenson  any  blow  either  before  or  after  those  gross  terras. 

It  is  not  immaterial  to  bear  in  mind,  that  Stepenson  was  quite 
acquainted  with  the  master's  character :  he  had  been  brought  up  by 
him  ;  he  had  sailed  several  voyages  with  him  ;  he  had,  therefore,  his 
own  experience  of  the  master's  temper  and  character ;  and  yet  he 
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himself  applied  to  be  chief  mate.  At  all  events,  he  was  under  no 
obligation  to  take  the  berth.  Is  it,  then,  a  true  description  of  the 
roaster's  temper  and  character  that  he  was  "  the  greatest  brute  liv- 
ing?" Stephenson's  own  evidence,  by  his  own  conduct,  is  the  best 
criterion  to  resort  to  for  an  answer. 

There  are  many  things  which  might  have  conourred  to  have  pro- 
duced changes  in  both  the  master  and  Stephenson,  and  to  lead  them 
not  to  agree  so  well  upon  this  voyage.    Stephenson  was  now  elevated 
into  a  higher  situation ;  he  was  first  mate ;  living  in  the  cabin,  and 
there  associating  with   Young,  who  was  constantly  resisting   the 
authority  of  the  master,  and  in  disputes  with  him.     Thus  encou* 
raged,  be  would  become  less  orderly  than  formerly ;  and  yet,  as  chief 
mate,  it  was  more  incumbent  on  him,  by  his  conduct  and  example, 
to  support  the  authority  of  the  commander  and  the  discipline  of  the 
ship;  he  ought  to  have  been  the  last  person  to  show  insubordi- 
nation and  disrespect  towards  one  who  filled  a  situation 
•  which  he  had  often  had  to  fill  himself.     On  the  other  [  *  355  ] 
hand,  the  master,  from  the  age  of  Stephenson,  and  recollect- 
ing his  old  authority  over  him,  might  be  too  observant  of  any  want 
of  obedience  or  respect,  and  too  prompt,  perhaps,  in  resenting  it 

In  reference  to  the  general  conduct  of  Stephenson,  I  shall  examine 
the  facts  ;  first,  up  to  the  time  of  his  being  finally  disrated  as  mate  ; 
and,  secondly,  to  the  end  of  the  voyage.  That  Stephenson  and 
Young  drew  together;  and  that  Young  and  the  master,  vefy  early  on 
the  outward  voyage,  had  grevious  quarrels,  so  that  mutinous  conduct 
was  imputed,  and  an  application  to  a  king's  ship  threatened,  are  points 
clearly  established.  The  document  annexed  to  Young's  evidence, 
and  which  was  signed  after  liquor  had  been  distributed  by  him  in  the 
forecastle,  proves  them.  It  is  headed  — "  To  the  crew  of  the  brig 
Lima,  Thomas  Fewson,  master,  on  her  outward  bound  voyage  from 
London  to  Guatemala,  1835,  on  board  the  brig  Lima,  18th  May, 
1835,"  and  the  contents  are  important :  "  Whereas  the  said  Thomas 
Fewson  has  threatened,  if  he  met  a  man-of-war,  to  hoist  his  ensign 
npside  down,  and  to  accuse  me  of  mutiny ;  and  whereas  he  still 
threatens  to  wreak  his  vengeance  on  me  for  I  know  not  what,  I  will 
thank  you  to  answer  the  following  questions  : 

"  Ist.  Did  you  ever  see  me  guilty  of  mutinous  conduct,  or  any  thing 
bordering  on  it  ? 

"  2d.  Did  you  ever  see  me  attempt  to  take  the  authority  out  of  the 
said  Thomas  Fewson's  hands,  or  interfere  with  him  in  any  way  in 
the  business  of  the  ship  ? 

•"  3d.  Did  you  ever  see  me  conduct  myself  otherwise  than  [  •  356  ] 
20  • 
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as  becoming  a  gentleman?  I  put  these  questions  now,  because  as 
the  said  Thomas  Fewson  threatens  to  turn  some  of  you  out  of  the 
vessel,  and  others  may  leave,  I  might  by  delay  be  deprived  your 


lony.     I  am,  your  obedient  servant,          Charles  B.  Yo 

"Thos.  Stephenson, 

Ist  mate, 

No. 

Jas.  Wilson, 

2d  mate, 

No. 

Wm.  Lamb, 

carpenter. 

No. 

Wm.  Simpson, 

cook. 

No. 

Jas.  Waugh, 

seaman. 

No. 

Jn.  Prior, 

do. 

No, 

Thos.  Ford, 

do. 

No. 

Thos.  Cawer, 

do. 

No. 

Henry  Dameral, 

do. 

No. 

"  On  leaving  the  vessel,  I  offered  to  return  this  paper,  if  any  one 
regretted  signing  it,  and  they  all  offered  their  readiness  to  repeat  their 
assertions  again  at  that  date." 

Such  is  the  paper  which,  unknown  to  the  master,  is  signed  by  the 
chief  mate.  What  can  more  tend  to  mutiny?  He  is  the  active 
agent  to  get  it  signed ;  and  it  is  signed  by  all  the  crew  but  one  of 
the  cabin  boys.  Can  such  conduct  be  justified  ?  Is  it  not  alone  suf- 
ficient to  forjfeit  the  wages  of  the  mate  ?  But  there  are  other  facts 
against  him  which  came  out  upon  the  cross-examination  of  his  own 
witnesses  ;  they  indeed  prove  every  important  circumstance ;  so  that 
it  is  not  necessary  to  resort  to  Lamb's  evidence. 

Now  it  is  proved  here,  that  Stephenson  declared  he  would  give  the 
master  "  a  wide  berth,"  namely,  that  he  would  leave  the  ship ;  that 
he  required  repeated  calling  before  he  would  turn  out  on  his 
[  •  357  ]  *  watch ;  that  he  was  negligent  and  inattentive  while  in  com- 
mand ;  and  that  he  allowed  the  hawse  to  get  seven  turns. 
If,  while  the  crew  were  engaged  in  stowing  the  cargo,  the  hawse  had 
got  one  or  two  turns,  that  might  have  been  passed  over ;  but  here  it  gets 
seven ;  and  he  also  allowed  the  chronometer  to  run  down  :  these  are 
circumstances  which  all  took  place  at  Istappa.  The  first  disrating 
had  occurred  about  a  week  before  the  first  arrival  at  Conchagua ;  and 
he  was  there  not  only  reinstated,  but  is  so  entirely  forgiven,  that  when 
he  goes  on  shore  at  Istappa  to  fight  a  duel,  he  puts  into  Stephenson's 
care  his  papers  and  the  charge  of  the  vessel.  Yet  the  master  is  said 
to  be  vindictive  and  unfeeling,  savage  and  brutal.  His  conduct,  at  least 
as  to  that  reinstatement,  shows  forbearance. 

I  now  come  to  the  final  disrating ;  and  I  am  to  consider  whether 
this  was  an  act  of  justifiable   and  proper  discipline  or  oppressive 
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authority.  Bearing  then  in  mind  what  had  already  occured,  I  pro- 
ceed to  the  loss  of  the  jolly-boat,  on  the  8th  of  September,  and  the 
much  more  deplorable  accident  consequent  upon  it,  namely,  the  loss 
of  two  lives.  The  ship  was  proceeding  from  Istappa  to  Libertad  — 
a  very  small  place,  and  they  were  unable  to  ascertain  its  position. 
In  the  morning,  the  jolly-boat  with  Chester,  Prior,  and  two  others  was 
sent  towards  the  shore  to  inquire  respecting  its  situation,  but  with 
positive  orders  not  to  attempt  landing,  which  orders  Chester  punc- 
tually obeyed ;  the  boat  returned  with  some  information,  and  about 
three  o^clock  in  the  afternoon  of  the  same  day  was  sent  away  a 
second  time  with  similar  orders,  and  with  still  greater  pre- 
cautions ;  for  a  •  grapnel  and  lines  were  put  into  the  boat  [  *  358  ] 
(as  well  as  a  speaking-trumpet)  so  as  to  enable  her  to  ap- 
proach the  shore  within  the  exact  distance  where  it  could  be  done 
with  safety,  and  on  this  occasion  the  management  of  the  boat  was 
intrusted  to  the  chief  mate.  According  to  Prior's  account,  and  he,  of 
course,  would  represent  it  most  favorably,  (though  in  some  respects 
his  acconnt  is  hardly  within  the  bounds  of  credibility ;)  they  first  drop- 
ped the  grapnel  at  about  sixty  fathoms  from  the  shore  and  eased  the 
boat  in  with  an  eighteen  fathom  line,  and  were  thus  quite  safe,  but 
unable  to  make  themselves  heard  by  the  people  on  shore  ;  they  then 
hauled  back  to  the  grapnel,  took  it  up,  and  dropped  it  again,  but 
nearer  to  the  shore,  and  again  eased  the  boat  in,  but  so  near  on  this 
occasion  that  she  was  struck  by  a  surf  and  knocked  to  pieces  — 
"  twenty-five  or  thirty  pieces,"  the  witness  says :  Stephenson  and  he 
saved  themselves  by  swimming  on  shore,  but  the  other  two  men  were 
unfortunately  drowned.  Stephenson  being  thus  on  board  the  boat, 
in  full  command  of  her,  enjoined  by  the  master  not  to  incur  any  dan- 
ger, and  furnished  with  proper  means  to  guard  against  accident,  is 
be  or  is  he  not  the  person  responsible  for  this  melancholy  disaster,  the 
loss  sustained  on  the  occasion  being  the  more  calamitous  in  this 
remote  part  of  the  world  ? 

What  course  then  does  the  master  pursue  under  the  circumstances 
I  have  just  stated  ?     Is  it  that  of  passion  and  vindictiveness ;  or  does 
he  act  with  proper  deliberation  and  caution,  as  making  a  necessary 
example  in  the  regular  discharge   of  his  duty?     On   Stephenson 
returning  on  board  he  is  reported  ill  but  the  master  apprised 
him  that  he  •could  no  longer  allow  him  "  to  act  as  mate,"  [  *  359  ] 
as  appears  from  the  evidence  and  from  the  entry  in  the  log, 
"  Mate  off  duty ; "  and  from  that  day  Lamb  signed  the  log.     Was  the 
appointment  of  Lamb  an  improper  one  ?     He  was  the  carpenter,  a 
person  next  in  trustworthiness  to  the  chief  mate  in  vessels  of  this 
description ;  he  seems  to  have  been  a  man  of  considerable  nautical 
experience ;  forty  years  of  age ;  and  his  wages  were  nearly  the  same 
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as  Stephenson's.  It  seems  to  me  to  have  been  a  proper  selection. 
In  about  a  week  Stephenson  is  reported  able  to  do  duty ;  but  sufficient 
time  having  elapsed  to  allow  the  master  fully  to  consider  the  case, 
he,  on  the  16th  of  September,  gives  him  a  notice  in  writing  disrating 
him,  desiring  him  to  go  before  the  mast,  and  to  remove  out  of  the 
cabin. 

Here,  then,  we  find  that  the  master  did  not  act  hastily,  nor  in  a 
passion,  but  after  a  week's  consideration,  and  by  notice  in  writing  he 
disrated  Stephenson  ;  and  the  court  must  therefore  decide  whether  his 
so  doing  was  justifiable  or  unjustifiable  ;  whether  Stephenson  really 
continued  to  be  mate,  and  is  entitled  to  full  pay  as  such,  or  whether 
he  is  entitled  to  pay  as  a  seaman ;  whether  he  is  entitled  to  pay  as  a 
seaman  only  from  the  time  he  acted  as  such ;  or  lastly,  whether  he 
has  forfeited  his  whole  wages,  and  is  consequently  not  entitled  to 
recover  any  compensation  for  any  part  of  the  voyage.  The  rules  and 
principles  of  law  applicable  to  such  questions  are  well  settled,  and 
may  be  clearly  deduced  from  the  mariner's  contract,  the  very  object 
of  which  is  to  fix  the  duties  between  the  parties.  It  is  the  charter 
agreed  upon  on  both  sides ;  it  is  strictly  enjoined  by  statute ; 
[  •  360  ]  and  although  the  powers  with  which  the  master  is  •invested 
are  large,  yet  they  are  the  usual  powers,  and  are  found  by 
experience  to  be  essentially  necessary  to  support  the  order  and 
discipline  of  navigation ;  and  moreover  they  are  confirmed  and  even 
strengthened  by  the  last  act  of  the  legislature  on  the  subject,  the  5 
and  6  W.  IV.  c.  19.  After  Stephenson's  neglectful  conduct;  his  dis- 
respectful language  ;  above  all,  after  the  loss  of  the  boat  and  the  lives 
of  the  two  seamen,  it  seems  hardly  possible  to  doubt  that  the  master 
was  justified  in  disrating  him  and  in  sending  him  before  the  mast. 

The  next  question  is,  whether  the  master  might  afterwards  have 
been  justified  in  forgiving  Stephenson,  in  restoring  him  to  his  rank, 
and  again  intrusting  him  with  the  discharge  of  the  duty  of  chief 
mate  ;  and  that  must  depend  in  some  degree  upon  the  sequel  of  Ste- 
penson's  conduct.  But  does  that  conduct  furnish  any  proof  of  his 
repentance  ?  Just  the  reverse;  for  instead  of  submitting  to  this  act  of 
discipline  and  duty  on  the  part  of  the  master— »an  example  necessary 
for  the  government  of  the  ship  ;  he  uses  all  the  means  in  his  power  to 
disobey  and  resist  authority,  and  to  induce  others  to  do  so.  Four 
days  after  his  disrating,  he,  in  connection  with  the  second  mate,  and 
with  a  reference  to  Young,  who  was  on  shore,  applies  to  the  British 
consul  at  Guatemala ;  and  the  consul  very  properly  advises  them  to 
do  their  duty,  and  to  wait  for  redress  until  their  return  to  England ; 
or  if  they  cannot  wait,  to  address  themselves  to  the  first  king's  ship 
they  may  fall  in  with.  Soon  after  this  communication  from  the 
consul,  Stephenson  and  some  others  have  leave  to  go  on  shore,  and 
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instead  of  returning  on  the  same  day,  or  within  twenty-four 
hours,  (for  wh^ch  period  only  *  leave  is  invariably  given  in  [  •361*] 
these  cases,  as  appears  from  Prior's  evidence,)  he  and  Wil- 
son stay  from  Sunday  until  Tuesday,  when  Wilson  returns  on  board 
in  liquor,  the  canoe  bringing  them  is  overset,  and  they  refuse  to  pay 
for  it.     Another  step  Stephenson  takes  is  to  associate  with  the  mate 
of  The  Cecilia ;  and  suffers  him  in  his  presence  to  find  fault  with 
Lamb  as  "  a  shabby  fellow,"  for  undertaking  the  duty  of  chief  mate ; 
and  he  endeavors  to  dissuade  him  from  discharging  that  duty.     He 
also  gets  Yourtg  to  lay  a  complaint  against  the  master  before  the  port 
captain,  and  the  master  and  the  chief  mate  are  accordingly  sum- 
moned.    Young  attends  the  proceedings  as  the  agent  and  advocate 
of  Stephenson  ;  interpreters  are  called  in  on  both  sides ;  and  the  port 
captain  declines  to  interfere ;  nor  was  this  surprising  if  any  credence 
is  to  be  given  to  a  certificate  annexed  to  the  defensive  allegation. 
What  may  have  been  the  effect  of  Young's  violent  conduct  and  ground- 
less calumnies  against  the  master  when- before  the  port  captain,  it  is 
not  very  material  to  consider,  for  it  is  clear  that  Stephenson,  from  the 
2d  of  November,  from  which  time  he  refused  to  do  any  work  as  a 
seaman,  did  every  thing  in  his  power  to  excite  dissatisfaction  and 
disobedience  amongst  the  crew,  and  to  induce  them  to  misconduct 
themselves.     He  was  in  the  habit  of  talking  of  the  master's  proceed- 
ings as  "  rascalities."     At  Rio  Janeiro  the  same  sort  of  language, 
having  a  tendency  to  create  dissatisfaction,  if  not  mutiny,  is  repeated, 
and  the  master  is  called  a  "  scoundrel "  and  a  "  blackguard."     The 
effect  of  this  language  upon  Prior  is  clear ;  for  he  admits  he  told 
Lamb  "  that  he  ought  to  be  ashamed  of  himself  for  taking 
the  •  berth  of  another  man,  and  he  on  board  the  ship ;  and  [  *  362  ] 
Lamb  himself  candidly  states  the  effect  it  produced  on  him, 
namely,  "  that  between  the  crew,  the  master,  and  Stephenson,  he  was 
so  uncomfortable  as  chief  mate  that  he  would  have  preferred  being 
before  the  mast." 

What  might  have  been  the  consequence  if  Stephenson  had  pur- 
sued a  different  line  of  dbnduct,  if  he  had  shown  some  contrition  for 
what  had  taken  place,  if  what  had  occurred  had  rendered  him  more 
attentive  to  the  careful  performance  of  his  duties  as  a  mariner,  it  is 
impossible  to  say.  It  is  not  by  any  means  certain  that  the  master 
might  not  have  forgiven,  and  even  restored  him  to  his  rank,  as  soon 
as  he  had  found  from  his  continual  good  conduct  that  he  had  become 
trustworthy ;  at  all  events,  the  court  is  uniformly  disposed  to  go  as 
far  as  the  law  will  allow  in  administering  justice  with  forbearance 
towards  the  mariner ;  ^  but  here  Stephenson's  conduct  tended  to  the 

1  "  It  is  not  a  single  neglect  of  duty,  or  a  single  act  of  disobedience,  which  ordinarily 


363  CASES    DETERMINED    IN    THE 


The  Earl  Grey.    3  Hagg. 


creation  of  mutinous  misconduct  throughout  the  return  voyage. 
Upon  the  whole,  then,  the  duty  of  the  court  appears  obvious,  if  a 
right  view  has  been  taken  of  the  evidence  and  the  material  parts  of 
the  whole  transaction.  It  may  indeed  be  a  hard  case  on  this  young 
man,  and  probably  has  arisen  from  its  having  been  his  misfortune  to 
have  been  associated  wilh  Young,  and  from  his  having  suffered  him- 
self to  be  misled  by  him  ;  but  the  court  must  not  suffer  itself 
[  •  363  ]  to  be  led  away  by  the  *  hardship  of  the  case  upon  the  party 
suing.  If  the  chief  mate  of  a  vessel  can  be  allowed  to  pur- 
sue such  a  course  of  conduct,  tetally  subversive  of  the  discipline  and 
authority  necessary  to  be  maintained  at  sea,  and  tending  to  destroy 
all  subordination,  the  interests  of  the  merchants  and  ship-owners  of 
the  country  will  be  greatly  endangered.  I  am  therefore  of  opinion 
that  Stephenson  has  failed,  to  show  that  he  diligently  and  faithfully 
performed  his  duty,  and  that  the  master  is  entitled  to  be  dismissed, 
but  without  costs;  as  there  appear  to  have  been  fair  grounds  for 
bringing  the  case  before  the  court. 

This  sentence  was  appealed  from  by  Stephenson,  and,  after,  hear- 
ing, in  part,  Addams,  for  the  appellant,  was  affirmed. 


Earl  Grey,  Topham. 

January  30, 1837. 

Towing  by  steamer.    Apportionment  of  saWage. 

This  vessel,  of  470  tons,  on  a  voyage  from  Liveroool  to  Africa, 
having  been  run  foul  of  in  St.  George's  Channel,  and  her  bowsprit 
and  foremast  carried  away,  was  met  with  in  this  disabled  state  with 
a  signal  of  distress  flying  on  the  19th  of  August,  by  the  Solway 
steamer,  (two  engines,  each  of  forty-five  horse  power,)  bound  to  Liv- 
erpool, and  by  her  towed  into  that  port  The  towing  occupied 
twenty-nine  hours ;  and  the  value  of  the  steamer  was  about  12,000^, 
and  that  of  The  Earl  Grey  and  her  cargo  about  4,000^  The  facts 
were  agreed  upon.  King^s  Advocate  and  NichoUj  for  the  salvors. 
Jenner^  for  The  Earl  Grey. 


carries  with  it  tlie  forfeiture  of  wages."  The  Mentor,  4  Mason,  (U.  S.)  84,  cited  from 
Curtis'  Admiralty  Index,  Boston,  1839.  And  see  the  New  Phoenix,  1  Hagg.  Ad.  R. 
1 98  ;  The  Lady  Campbell,  2  Id.  14 ;  The  Vibiiia,  2  Id.  420 ;  The  Gondolier,  si^a^ 
91. 
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•  Sir  J.  NicHOLL  —  Observing  upon  the  hopeless  state  of  [  *  364  ] 
the  vessel  when  the  steamer  came  to  her  assistance,  and  the 
necessity  of  giving  an  ample  reward  to  large  steamers,  —  decreed 
900/. ;  and  on  a  subsequent  day,  upon  the  application  of  the  owners 
aud  mariners  of  the  steamer,  the  learned  judge  apportioned  that  sum, 
giving  450^  to  the  owners  —  being  half  of  the  whole  —  on  account 
of  the  value  of  their  property  that  had  been  put  in  some  risk ;  50/.  to 
the  master,  on  account  of  his  responsibility  in  undertaking  the  sal- 
vage ;  and  directed  the  remaining  400/.  to  be  distributed  among  the 
officers  and  crew  in  proportion  to  their  respective  weekly  wages,  the 
master  sharing  ^o  ratd^  exclusively  of  the  50/.  specially  allotted  to 
him.i 


Edwin,  Robertson. 

February  6,  1837. 

In  a  snit  for  vages,  a  protest,  by  the  master,  alleging  that,  j^nder  the  5  and  6  W.  IV.  c.  19, 
e.  15,  the  seaman  had  elected  the  jarisdiction  of  a  magistrate,  who  had  dismissed  the  claim 
on  the  ground  of  forfeiture  by  desertion,  overruled  ;  the  object  of  the  statute  being  to  give 
such  summary  jurisdiction  only  in  cases  of  mere  quantum  ^  involying  no  legal  question. 

This  was  a  suit  for  wages,  by  David  Keef,  late  a  seaman  on  board 
The  Edwin,  against  the  master.     The  master,  under  protest,  alleged, 
in  substance,  "  that  Keef  was  hired  and  shipped  at  Newcastle  on  the 
17th  October,  1835,  and  quitted  and  ceased  to  be  employed  on  board 
on  the  8th  of  June,  1836,  and  that  on  the  22d  of  December,  he  sum- 
moned, under  5  and  6  Will.  IV.  c.  19,  s.  15,  the  master  to  answer,  at 
the  Thames  police  office,  his  demand  for  17/.  11^.,  the  bal- 
ance of  his  wages ;  *  that  the  master  attended,  and  on  the  [  *  365  ] 
26th,  the  magistrate  pronounced  the  balance  to  have  been 
forfeited,  and  dismissed  the  master ;  that  though  such  award  was 
final,  Keef,  on  the  30th,  entered  this  action,  claiming  now  a  balance 
only  of  lU  155." 

For  the  mariner  it  was  alleged:  "that  the  articles  described  the 
voyage  as  from  Newcastle  to  Rio  Janeiro,  or  port  or  ports  of  Brazil, 
and  where  the  brig  might  trade  until  her  return  to  a  port  of  discharge 
in  England ;  that  she  arrived  at  Cowes  with  a  return  cargo  from  Rio, 
on  the  7th  June,  and  was  there  ordered  to  proceed  to  Trieste  as  her 


1  See  The  Albion,  supra^  254. 
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post  of  discharge ;  that  Keef,  as  most  of  the  other  men,  claimed  a  dis- 
charge with  a  certificate  under  6  &  6  Will.  IV.  c.  19,  s.  13 ;  that  the 
master  refused,  or  to  produce  the  articles;  that  the  master  was 
summoned  and  did  not  attend ;  that  the  penalty  of  5/.  was  pro- 
nounced for ;  but  not  levied  as  the  ship  had  sailed,  having  on  board 
KeePs  clothes  and  chest;  that  the  claim  of  17/.  II5.  was  for  full 
wages,  leaving  the  master  to  make  his  set  ofT,^  but  that  instead  of 
entering  into  such  account,  the  master  asserted  a  forfeiture  by  deser- 
tion ;  that  the  magistrate  had  not  authority  to,  and  did  not,  in  fact, 
decide  the  question;  that  he  made  no  order,  and  expressly  L.ated 
that   Keef  must  apply   to   a   higher   court,  under  sec.  16." 

A  rejoinder,  denying  that  at  Cowes  the  articles  were  demanded, 
admitted  the  service  of  the  summons,  but  alleged,  that  the  ship  had 

then  a  pilot  on  board,  and  sailed  before  the  time  for  attend- 
[  •  366  ]  ing  the  magistrate ;  it  also  denied,  that  the  *  magistrate  at 

the  Thames  police  said  that  Keef  must  apply  to  a  higher 
court. 

These  statements  were  respectively  supported  by  an  affidavit  of  the 
master  and  of  the  mariner,  and  their  legal  advisers  at  the  police 
office. 

Addamsj  for  the  protest. 

King's  Advocate,  contrd. 

Sir  J.  NicHOLL.  It  was  the  object  of  this  legislature,  in  passing 
6  &  6  Will.  IV.  c.  19,  to  assist  mariners  in  a  speedy  recovery  of  their 
wages,  and  for  that  purpose,  to  give  to  magistrates  a  summary  juris- 
diction where  the  quantum  of  wages  was  merely  in  dispute;  but  it 
was  not,  I  apprehend,  intended  to  enable  them  to  decide  upon  intri- 
cate questions  of  forfeiture,  whether  arising  from  imputed  desertion, 
disobedience  of  orders,  or  from  any  other  cause.^  How  far,  in  this 
case,  a  forfeiture  may  have  been  incurred,  may  depend  upon  what 
took  place  at  Cowes ;  and  the  affidavits  are  contradictory  as  to  the 
grounds  upon  which  the  demand  before  the  magistrate  at  the  Thames 
police  office  was  disposed  of;  his  award  is  alleged  to  be  final;  y-^ 
there  is  no  decree,  no  record  in  writing  of  his  decision  before  me;  I 
must  overrule  the  protest;  but  the  sum  in  dispute  is  so  small,  that  it 
is  very  desirable  it  should  be  settled  out  of  court  by  the  counsel  on 


^  See  The  Lady  Campbell,  2  Hagg.  Adm.  R.  p.  14.  ^  See  Test,  supra,  805. 
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either  side.     If  the  case  should  proceed,  I  direct  that  the  seaman 
should  give  — not  merely  his  juratory  caution  —  but  bail  to  answer 
costs. 
Protest  overruled. 


•EoLiDEs,  Malngram.  [•367] 

February  6,  1837. 

Potest,  in  a  suit  for  damage  to  a  yessel  at  anchor,  by  a  foreign  ship  in  charge  of  a  pilot 
between  Woolwich  and  Blackwall,  waired ;  and,  upon  the  facts,  payment  of  the  amount  of 
damage  to  the  ressel  decreed ;  but  a  claim  for  consequential  damage  to  thecaigo,  after  the 
vessel  had  been  run  ashore,  rejected. 

This  was  a  suit  for  damage  done  by  a  Swedish  ship,  in  having,  at 
2  P.  M.  of  the  13th  of  September,  run  foul  of  The  Royal  Oak,  while 
at  anchor  between  Woolwich  and  Blackwall.^  A  piece  was  kndcked 
out  of  the  side  of  The  Royal  Oak  by  the  anchor  of  The  Eolides, 
which  was  a  ^  cock-bill ; "  The  Royal  Oak  was  run  ashore,  and  the 
water  there  flowing  into  her  and  gaining  upon  the  pumps,  damaged 
her  cargo  of  corn  and  malt.  The  action  was  entered  in  1,000/.  against 
the  ship  and  freight  Bail  was  given  in  400/.  for  the  owners  of  that 
part  of  the  cargo  which  remained  or  board  The  Eolides,  so  far  as 
regards  the  freight,  but  under  protest.  That  protest  was  afterwards 
waived,'  and  an  appearance  was  also  given  for  the  owners  of  the 
ship ;  and  the  cause  was  heard  on  act  on  petition  and  affidavits.  The 
injury  to  the  ship,  and  the  "  consequential  damage  "  to  the  cargo, 
were  laid  at  500L 

King's  Advocate  and  Haggard,  for  The  Oak. 

Addams,  for  The  Eolides. 

Sir  J.  NiCHOLL.     There  is  no  question,  that  of  two  vessels,  one 
ander  sail  and  the  other  at  anchor,  it  is  the  duty  of  the  former  to 


1  See  1  &  2  Geo.  lY.  c  75,  s.  82,  and  The  Christina,  Larsen,  1  Hagg.  Adm.  R.  p. 
184 ;  also,  The  Baron  Holberg,  supra,  p.  244;  and  8  &  4  Vict  c.  65,  s.  6,  which  is 
printed  in  the  Appendix.    [The  Girolamo,  8  H&gg:  Ad.  R.  169.] 

s  See  The  Gladiator,  supra,  840. 
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avoid  the  latter ;  here,  the  captain  was  not  to  blame,  be- 
[  *  368  ]  cause  his  ship  was  in  *  charge  of  a  pilot ;  nor  was  the  injury 
here  the  fault  of  the  pilot,  but  of  the  crew,  in  not  keeping  a 
good  look-out  and  apprising  the  pilot  It  is  true  the  anchor  was  a  <'  cock- 
bill  "  by  the  pilot's  order,  but  t^at  was  necessarily  so,  to  be  prepared 
for  sudden  anchorage ;  however,  the  owners  of  the  ship  must  make 
good  that  damage ;  but  as  respects  the  damage  done  to  the  cargo  on 
board,  and  stated  to  have  been  in  consequence  of  the  collision,  that 
damage  occurred  on  the  land ;  and  it  is  very  extraordinary  that  those 
on  board  The  Oak  should  have  waited  two  tides,  without  appearing 
to  have  done  any  thing  during  that  period,  to  stop  the  leak ;  surely 
there  would  have  been  no  difficulty  in  stopping  it  by  tarpaulins  or 
sails.  The  "  consequential  damage,"  then,  independent  of  the  place 
where  the  damage  occurred,  is  not,  in  my  judgment,  established  as 
part  of  the  collision ;  and  the  owners  of  the  cargo,  therefore,  must 
seek  their  remedy  elsewhere.     This  court  cannot  assist  them.* 

The  following  decree  was  entered :  — 

The  court  pronounced  40Z.,  expended  for  repairs  done  to  The  Royal 
Oak  to  be  due  for  damage ;  but  rejected  the  prayer  of  the  owner  of 
the  cargo  lately  on  board  that  vessel,  and  dismissed  the  bail,  given  on 
behalf  of  a  portion  of  the  cargo  on  board  The  Eolides,  to  answer 
freight ;  and  decreed  the  ship  to  be  released  on  payment  of  the  AOL 


[  •  369  ]  •  NicoLAAS  Witzen,  Lange. 

Febraary  13, 1837. 

Salvage.  Out  of  a  yalae  of  3,000L  20  guineas  is  not  a  just  reward  to  a  pilot  and  six  men, 
who,  having  gone  oat  of  Portsmouth  harbor  to  a  vessel  dismasted,  without  anchors,  and 
bumping  near  to  Haslar  Hospital,  piloted  her  into  Portsmouth  harbor,  and  placed  her  in 
safety.    The  service  occupying  several  hours ;  80  guineas  awarded  and  apportioned.' 

This  Dutch  ship,  with  a  Dover  pilot,  was,  on  the  morning  of  the 
29th  of  November,  driven  from  her  anchorage  at  the  Mother  Bank,  and 
in  a  dismasted  state,  with  all  her  anchors  gone,  and  with  her  windlass 
broken,  the  wind  being  at  S.  W.,  was  driven  on  shore  at  10  A.  AL, 
near  to  Gillkicker  Point,  about  a  mile  and  a  half  from  the  entrance 
into  Portsmouth  harbor;  she  then  bumped  along  the  gravel  towards 


^  See  The  Betsey  Caines,  and  note,  2  Hagg.  Adm.  R.  SO. 
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Haslar  Hospital,  and  her  false  keel  was  beaten  off;  her  pumps  were 
kept  going ;  and  having  made  a  signal  for  assistance,  Hayes,  a  Ports- 
mouth pilot,  and  six  men,  went  out  of  the  harbor  to  render  it. 

King^s  Advocate  and  Tenner^  for  the  salvors. 

Phillimorey  contrd. 

Sir  J.  NicHOLL.  [After  stating  the  above  facts.]  What,  then,  is 
the  merit  of  the  salvors  ?  The  principle  feature  is,  that  these  men,  a 
pilot  and  six  comrades,  at  the  risk  and  peril  of  their  own  lives  — 
before  the  shift  of  wind  to  the  N.  W.  —  before  the  storm  had  much 
abated,  or  the  sea  became  less  agitated,  go  out  in  a  wherry  and  make 
for  this  distressed  vessel.  At  that  time,  the  flag  at  Portsmouth  was 
flying,  which  prohibits  all  government  vessels  from  attempting  to  go 
out  of  or  come  into  the  harbor ;  this  fact  confirms  the  affidavits  of  a 
number  of  disinterested  persons,  who  from  the  shore  wit- 
nessed the  peril  of  these  men ;  and  the  counter  *  affidavits  [  *  370  ] 
are  evidently  as  to  a  later  period.  After  the  pilot  and  his  crew 
had  got  on  board  the  vessel,  the  services  were  not  of  great. difficulty, 
nor  of  long  duration ;  but  the  vessel  was  given  up  to  the  management 
of  the  pilot,  and  under  his  charge,  and  through  his  knowledge,  was 
carried  into  the  harbor  in  the  course  of  that  tide,  and  placed  in  safety ; 
the  whole  is  completed  by  seven  or  eight  in  the  evening.  For  this 
service,  there  is  a  tender  of  20  guineas,  the  property  being  3,000/. ;  I 
cannot  consider  this  as  a  liberal  and  just  remuneration,  I  decree  80 
guineas  and  costs ;  giving  out  of  this  sum  20  guineas  to  the  pilot,  and 
10  guineas  to  each  of  the  boatmen. 


Traveller,  M'Clear. 

April  26,  1837. 

Upon  a  yalae  of  12,246/.,  the  snm  of  1,000/.  awarded  for  the  salvage  to  a  steamer,  for  towing 
a  Tesael  in  a  most  helpless  state  and  in  imminent  danger  to  a  place  of  comparative  safety ; 
the  stipulated  payment  to  a  steamer  hired  to  bring  her  into  port,  not  being  the  criterion  for 
a  salvage  remuneration. 

This  was  a  case  of  salvage  rendered  by  The  Sir  John  Moore  —  a 
steam-vessel  of  fifty  horse  power,  belonging  to  Mr.  Atherton,  agent 
for  Uoyd's  at  Liverpool,  and  principally  employed  in  carrying  out 
anchors  — to  The  Traveller.     The  Traveller,  on  the  25th  of  Decem- 
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ber,  was  in  a  most  destitute  state  on  East  Hoyle  Bank,  at  the  mouth 

of  the  Mersey,  and  the  steamer  towed  her  to  Hoylake,  (each  distant 

from  Liverpool  about  ten  miles,)  where  she  was  placed  on  the  beach 

for  temporary  repairs.     The  steamer,  by  the  violence  of  the  weather, 

could  not  for  some  time  get  to  The  Traveller.     The  actual  towing 

occupied  about  three  hours.     From  Hoylake  she  was  taken 

[  •  371  ]  *  to  Liverpool  by  a  steamer  of  100  horse  power,  at  the  agreed 

sum  of  30Z. 

The  action  for  The  Sir  John  Moore  was  entered  in  l,500i. 

King's  Advocate  and  Nicholl^  for  the  salvors. 

Burndby  and  Haggard^  contrd. 

Sir  J.  NiCHOLL.  The  primary  object  is  the  danger  of  the  property 
saved,  and  its  value,  and  the  assistance  actually  received ;  the  second- 
ary, the  risk  to  the  salvors  and  their  property ;  the  skill,  the  time  em- 
ployed, and  other  collateral  circumstances.  The  affidavits  on  both 
sides,  in  these  cases,  are  apt  not  to  be  very  correct ;  but  the  master's 
protest  here  details  fully  the  state  of  the  vessel  at  the  time  she  was 
assisted.  She  sailed  from  Liverpool  on  the  23d  of  December,  and  on 
the  24th  put  back  to  refit,  having  lost  some  of  her  sails ;  they  took 
a  pilot  on  board,  came  to  an  anchor  too  near  the  East  Hoyle  Bank, 
and  there  grounded  on  the  25th ;  the  wind  increased,  and  she  struck 
very  heavy  on  the  sand,  and  the  tiller  broke.  A  signal  of  distress  was 
hoisted,  the  jolly-boat  stove  in,  the  windlass  capsized,  several  stan- 
cheons  were  carried  away,  and  towards  midnight  she  began  to  make 
a  great  deal  of  water.  Such  was  her  helpless  condition ;  and  it  is 
hardly  possible  to  describe  a  vessel  in  a  more  destitute  and  helpless 
state  ;  she  could  not  raise  her  anchor ;  and  if  she  could,  she  had  no 
sails  to  take  her  to  Liverpool.  While  in  her  perilous  situation,  a 
steamer  came  to  her  assistance  about  9  A.  M.  of  the  25th,  and  the 

fact,  mentioned  by  the  steamer,  that  the  charts,  compass, 
[  •  372  ]  letter-bag,  and  clothes  of  the  master  and  •  crew  were  at  that 

time  in  the  long-boat,  is  not  contradicted ;  this  fact  speaks 
strongly,  and  shows  how  void  of  expectation  were  those  on  board  The 
Traveller  of  saving  her,  so  far  as  depended  upon  themselves.  Mr,  Ath- 
erton  went  on  board,  and  consulted  with  the  master  and  pilot  Both 
chains  were  slipped,  and  the  steamer  took  her  in  tow,  and  endeavored 
to  make  Liverpool ;  but  not  being  of  sufficient  power,  in  the  then 
state  of  the  weather  and  of  the  vessel,  she,  with  the  concurrence  of 
the  master,  the  pilot,  and  Mr.  Atherton,  took  her  to  Hoylake,  on  the 
coast  of  Cheshire  —  the  vessel  having  upwards  of  seven  feet  water 
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in  the  hold  —  and  there  placed  her  on  the  beach  in  comparative 
safety.  Here  the  salvage  service  ended.  The  vessel,  however,  made 
50  much  water,  that  not  only  nine  men  were  hired  to  pump,  but  even 
holes  were  bored  to  let  the  water  out  From  Hoy  lake  she  was  towed 
on  the  27th  to  Liverpool,  by  The  Hero;  and  what  that  steamer 
received  was  by  contract,  and  has  no  bearing  upon  the  case  of  sal- 
vage. 

What,  then,  is  a  fit  remuneration  to  the  steamer  ?     She  did  not  go 
out  on  purpose ;  there  was  no  extraordinary  risk  to  the  steamer  or 
peril  to  the  persons  on  board ;  the  time  employed  was  short,  and  near 
to  port,  and  her  value  about  4,000/. ;  but  her  services,  I  must  remem- 
ber, effected  a  rescue  from  imminent  peril  of  a  property  of  upwards 
of  12,000/.     That  she  was  in  the  employment  of  Lloyd's  agent,  does 
not  affect  the  claim.     In  The  Howard,  2,000/.  were,  I  think,  award- 
ed;^ but  that  was  a  service  rendered  by  a  powerful  steamer,  com- 
manded by  a  naval  officer,  and  where  the  steamer  almost 
*  carried  the  vessel  that  was  in  distress ;  it  was  a  case  under  [  *  373  ] 
different  circumstances  from  the  present.     If,  in  this  case,  I 
award  1,000/.,  which  is  not  quite  ten  per  cent.,  that  will,  in  my  judg- 
ment, be  a  proper  remuneration,  and  I  award  that  sum,  with  the 
expenses. 


The  Branken  Moor,  Richards. 

May  2,  1837. 

Sahrage.  Claim  of  a  Deal  boatman  Cintenrening  in  a  salvage  canse)  rejected ;  and,  on 
appeal,  affirmed.  In  a  case  inyolying  great  risk,  and  where  the  salrors  were  nnmerons, 
and  the  property  of  the  yalne  of  10,500f.,  2,000/.  awarded. 

This  ship,  of  300  tons,  with  a  general  cargo,  bound  to  Rio  Janeiro, 
while  endeavoring  to  work  into  the  Downs,  was  compelled  to  bring 
up  abreast  the  Middle  Brake  buoy  in  the  Gull-stream,  when  one 
Marsh,  of  Deal,  came  alongside,  and  being  taken  on  board,  worked 
the  ship  into  the  Downs;  and  on  the  foUovnng  day,  during  a  very 
heavy  gale,  and  the  weather  so  thick  that  Ramsgate  Harbor  Light 
could  not  be  discerned,  he  run  ashore  on  Sandwich  Flats,  an  expedi- 
ent, it  was  said,  resorted  to  in  cases  of  extreine  danger.     She  was 


For  the  apportionment  in  The  Howard,  vide  supra,  256,  note. 
21  • 
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ultimately  assisted  by  several  luggers,  wjth  very  meritorious  exertions 
and  skill,  and  got  into  Ramsgate  Harbor.     Value,  10,500/. 

Phillimore  and   Haggard^  for  the  luggers. 

AddamSi  for  Marsh. 

The  King*s  Advocate  and  Nicholl,  for  the  owners. 

Sir  J.  NicHOLL.  On  the  12th  of  December,  1836,  an  action  was 
entered  against  The  Branken  Moor,  her  cargo  and  freight,  on  behalf 

of  salvors,  in  the  amount  of.3,000t,  and  on  the  13th  of 
[  •  374  ]  February,  a  separate  *  action  in  200L  for  Joseph  Marsh,  a 

Deal  man.  The  case  itself  contains  all  the  ingredients 
that  can  found  a  claim  to  high  remuneration ;  first,  as  regards  the 
extreme  state  of  danger  in  which  the  ship,  cargo,  and  crew  were 
placed ;  secondly,  as  to  the  great  risk,  peril,  labor,  skill  and  enterprise 
of  the  salvors,  and  also  their  great  numbers.  The  facts  are  not  con- 
troverted ;  and  it  is  much  to  the  credit  of  the  owners  or  of  the  under- 
writers (if  the  former  are  insured)  that  they  have  not  attempted  to 
beat  down  fair  claims :  "  they  admit  the  main  facts,  though  some- 
what exaggerated."  The  violence  of  the  hurricane,  however,  is 
hardly  capable  of  exaggeration. 

I  will  first  dispose  of  Marsh's  claim. 

The  vessel  was  at  anchor  on  the  27th  of  November,  in  the  GuU- 
stream,  in  no  apparent  risk,  when  a  boat  and  four  men  put  out,  with- 
out signal,  from  Deal.  Marsh  was  received  on  board;  the  other 
three  men  went  back  for  provisions,  but  did  not  return.  Marsh 
denies  that  he  is  a  pilot ;  but  he  is  so  described  on  the  other  side. 
He  undertook  to  conduct  the  ship  into  the  Downs  ;  and  I  apprehend 
that  it  is  as  a  pilot  that  he  had  her  given  up  to  him.  On  the  28th, 
the  ship  having  been  brought  up  by  her  best  bower  anchor  off  San- 
down  Castle  on  the  previous  day,  her  second  anchor  was  let  go,  and 
she  thus  rode  till  the  morning  of  the  29th,  when,  under  some  appre- 
hension of  danger  (though  that  is  only  stated  in  Marsh's  own  affida 
vit)  from  a  brig  drifting  against  her,  he  directed  both  chains  to  be 
slipped,  and  early  in  the  morning  of  that  day  he  run  the  ship  on  the 

Sandwich  flats.     The  gale  increased  to  a  hurricane ;  lights 
[  •  375  ]  were  exhibited  as  signals  of  distress,  •  and  several  luggers 

put  out  from  Ramsgate,  long  before  daylight,  to  her  assist- 
ance. 

It  is  unnecessary  to  detail  the  mode  in  which  each  lugger  was  em- 
ployed for  the  relief  of  the  ship.     She  is  found  on  a  lee-shore,  with- 
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out  anchors,  without  a  rudder,  having  more  than  four  feet  of  water, 
and  all  hands  working  at  the  pumps.  One  of  the  luggers  was 
despatched  for  an  anchor  and  cable;  and  about  noon,  when  the 
weather  had  moderated,  a  smaller  lugger  was  hauled  to  the  ship,  and 
employed  to  carry  the  master,  passengers,  and  the  exhausted  part  of 
the  crew,  and  some  of  the  most  valuable  articles  in  the  ship,  to  Rams- 
gate.  This  lugger  was  so  loaded  that  she  nearly  sunk ;  yet  Marsh 
put  himself  on  board,  and  having  thus  left  the  ship,  never  again  came 
near  to  her.  He  has,  however,  intervened  in  this  suit,  and  arrested 
the  ship  for  salvage.  The  owners  deny  that  he  did  any  salvage  ser- 
vice ;  and  the  affidavits  relied  upon  to  give  him  the  character  of  a 
salvor,  only  speak  in  vindication  of  the  ship  having  been  placed  upon 
the  sands.     I  may  therefore  dismiss  this  claim.^ 

To  the  crews  of  the  luggers,  observing  that  on  the  29th  of  Novem- 
ber, in  the  state  the  ship  was  in,  the  underwriters  would  not  have 
underwritten  her  for  fifty  per  cent,  awarded  2,000/.  and  the  expenses 
—  one  fifth. 


•  Prince  George,  Shaw.  [  •  376  ] 

May  2,  1837. 

An  sgnement  for  wages,  as  purser,  having  been  entered  into  by  a  master  and  sole  owner,  the 
parser,  prior  to  the  ship's  sailing,  signed  the  usual  articles,  but  in  which  there  was  no  rate 
of  wages  specified  for  him.  After  the  completion  of  the  outward  voyage  he  ceased,  by  the 
master^B  orders,  to  do  duty  as  purser,  but  was  not  regularly  suspended,  for  neglect  of  duty ; 
the  wages  pronounced  for,  and  a  mortgagee,  who  opposed  them,  condemned  in  costs. 

C^uBrt,  whether,  though  the  owner  be  bankrupt,  and  the  ship  has  been  sold,  and  the  proceeds 
are  insufficient  to  pay  mortgagees,  a  principal  mortgagee  has  sufficient  interest  to  oppose 
a  mariner*8  claim  for  wages  ? 

StwhU,  a  decree  for  wages,  with  costs,  to  a  mariner,  when  deceased,  may  be  renewed  to  his 
administrator. 

This  was  a  cause  of  subtraction  of  wages,  brought  by  Thomas 
Yokes.     The  summary  petition  pleaded  his  hiring  on  2dth    May, 

1835,  for  a  voyage  from  London  to  Madras  and  back,  at  the  agreed 
sum  of  200/.,  and  that  he  signed  the  articles ;  that  the  ship  sailed, 
with  a  cargo  and  250  troops,  on  6th  July,  and  returned  on  22d  May, 

1836.  The  agreement  was'  as  follows :  — "  This  is  to  certify  that 


1  Marsh  appealed  from  the  above  sentence,  and  it  was  affirmed.  The  owners  did 
not,  in  diher  court,  ask  costs  against  Marsh.  Luskington  and  Addams^  for  the  appel- 
lant.    Queen's  Advocate  and  C  F,  FFardtworth,  contrh. 
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Captain  Francis  Shaw,  of  The  Prince  Greorge,  bound  to  Madras,  &c., 
has  agreed  this  day^with  Thomas  Vokes,  that  he  shall  sail  with  him 
as  purser,  and,  in  consideration  of  the  same,  agrees  to  pay  the  said 
T.  Vokes  or  his  executors,  &c.,  the  sum  of  200L  sterling,  together 
with  his  necessary  expenses  during  the  said  voyage,  one  fourth  to  be 
paid  previous  to  the  ship  going  to  Gravesend,  the  remainder  at  the 
expiration  of  the  voyage.  Francis  Shaw.  Witness,  T.  Francis, 
George  Yard,  London,  May  25, 1835." 

On  the  14th  of  November,  1836,  the  summary  petition,  to  which 
this  agreement  was  annexed,  was  opposed  on  the  part  of  Mr.  John 
Campbell,  a  merchant,  as  the  principal  mortgagee  of  the  ship.  The 
owner  was  a  bankrupt,  and  did  not  appear. 

King^s  Advocaie^  for  Mr.  Campbell.    "  The  mariner's  contract  is 
conclusive  and  binding  to  all  parties,"  2  Geo.  II.  c.  36,  s.  2.^ 
[  ^377  ]  This  contract  •was  signed  by  the  purser,  and  there  are  no 
wages  specified  in  it  for  him.    Isabella,  2  Rob.  241 ;  Els- 
worth  v.  Woolmore,  5  Esp.  84.     If  the  agreement  for  200/.  is  to  stand 
as  wages,  it  seems  like  a  fraud  on  the  mortgagee,  for  there  would  be 
a  lien  for  that  sum  on  the  ship. 

Addams,  contrd.  The  cases  do  not  apply;  in  both  there  were 
stipulated  wages.  A  purser  of  trust  and  integrity  was  necessary 
from  the  number  of  troops,  and  the  agreement  is  signed  by  the  mas- 
ter and  sole  owner ;  the  voyage  out  was  very  protracted. 

Sir  J.  NicHOLL.  The  party  who  opposes  this  claim  is  described 
as  "  principal  mortgagee ; "  I  doubt  whether  this  describes  such  an 
interest  as  gives  him  a  right  to  oppose  it ;  ^  and  in  suits  for  wages  the 
court  is  anxious  that  seamen  should  not  be  harrassed  with  litigation. 
As,  however,  Mr.  Campbell  has  given  bail,  and  thus  made  himself 
liable  to  the  decree  of  the  court,  and  it  being  very  desirable  that 
questions  of  wages  should  be  speedily  settled,  I  will  give  my  opinion 
upon  the  petition.  It  is  a  claim  made  on  behalf  of  the  purser ;  he 
signed  the  ship's  articles,  but  there  are  no  wages  annexed  to  his 
column,  and  I  observe  also  that  there  are  none  to  the  surgeon's,  yet 
both  were  essential  persons  in  a  ship  carrying  out  250  troops  to  India. 


1  5  &  6  Will.  IV.  c.  19,  consolidates  all  the  statutes  relating  to  wages  of  merchant 
seamen ;  and  as  respects  the  contract,  it  omits  the  words  *^  binding  and  conclusive.'' 
9  See  (in  Appendix)  3  and  4  Yict  c.  65,  ss.  3,  4.  ' 
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There  is  no  objection  to  this  claim  as  made  by  a  purser;^  but  it  is 
said  that  by  2  Geo.  II.  c.  36,  s.  2,  the  articles  are  final ;  but 
the  8th  section  *  reserves  the  remedy  against  the  ship,  and  [  •  378  ] 
here  no  wages  are  specified  in  the  articles,  and  therefore  that 
act  does  not  apply.  An  agreement  for  wages  may  be  made  by  word 
of  month  or  in  writing :  the  mariner  incurs  no  forfeiture  or  penalty 
by  not  signing  articles,  it  is  only  the  master  who  does  so.  There 
might  be  another  question,  whether  the  act  of  Geo.  IL  applied,  for  it 
was  repealed  a  few  days  after  the  ship  sailed,  and  the  services  were 
mostly  performed  (and  there  was  no  suggestion  in  the  argument  that 
they  were  not  duly  performed)  after  its  repeal.  The  case  of  The 
Isabella  ^  has  been  relied  on ;  there,  articles  were  signed,  and  d  rate 
of  wages  was  specified  in  the  articles  :  the  claim  for  the  wages  was 
admitted,  but  the  court  refused  to  admit  a  claim  —  in  itself  not  very 
favorable  —  set  up  for  the  value  of  a  slave  under  a  custom  of  trade  : 
that  case  cannot  apply  where  the  articles  do  not  specify  any  wages ; 
and  where  the  only  proof  as  to  wages  is  from  facts  dehors  the  arti- 
cles. There  are  cases  in  this  court,  and  recent  ones,  in  which  it  has 
been  held  that  the  articles,  where  there  are  no  wages  specified,  are  not 
conclusive.  Such  was  the  case  of  The  Porcupine,^  in  which  Lord 
Stowell  sustained  a  quantum  meruit ;  and  can  it  be  held  in  this  case 
that  the  man  is  not  to  have  any  compensation  ?  The  law  favors  a 
mariner  suing  for  wages.  Lord  Tenterden  says,  "  every  officer,  except 
the  master,  may  sue  in  the  Court  of  Admiralty,  and  may  by  the  pro- 
cess of  that  court  arrest  the  ship  as  a  security  for  their  de- 
mand, or  'cite  the  master  or  owners  personally"*  and  a  [*379  ] 
case  in  Bayer's  Reports  ^  is  there  referred  to ;  that  was  a  suit 
in  the  admiralty  by  the  surgeon  of  a  ship  for  wages  due  upon  a  con- 
tract in  writing  entered  into  upon  land :  and  Chief  Justice  Ryder 
said  :  "  as  the  surgeon  of  a  ship  is  under  the  command  of  the  master, 
and  is  as  much  obliged,  if  called  upon  by  the  master,  to  assist  in 
navigating  the  ship  as  the  carpenter,  he  is  to  be  deemed  a  mariner," 
so  in  this  case,  the  purser  has  signed  the  mariner's  contract,  but  that 
is  not  so  much  to  settle  the  rate  of  wages  as  to  point  out  the  voyage, 
and  enjoin  the  party  who  signs  the  contract  "  to  obey  all  lawful  com- 
mands."    And  Sir  Dudley  Ryder  adds :  "  upon  considering  all  the 


^  See  The  Lady  Campbell,  2  Hagg.  Adm.  R.  p.  14,  note. 
«  2  Bob.  241. 

9  1  Hagg.  Adm.  B.  378.    See  The  Jane  and  Matilda,  ib.  187,  as  to  a  female  sailor. 
Also  see  The  Harvey,  2  ib.  79. 

4  Abbot  on  Shipping,  (Shee's  Ed.)  p.  588. 

5  p.  136. 
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cases,  we  are  of  opinion,  that  the  privilege  of  suing  in  the  Court  of 
Admiralty  for  wages,  does  extend  to  every  person  employed  on  board 
a  ship,  except  the  master."  And  it  was  also  held  in  that  case,  that 
"  a  mariner  may  sue  on  a  contract,  made  on  land,  not  being  under 
seal." 

The  policy  of  the  law  has  been  referred  to.  Now  5  and  6  W.  IV. 
c.  19,  which  passed  shortly  after  this  vessel  had  sailed,  shows  the 
present  policy  of  the  law  very  strongly,  and  that  it  corresponds  with 
the  state  in  which  it  existed,  in  the  case  before  Chief  Justice  Ryder, 
to  which  I  have  referred.  The  object  of  that  statute  is  to  protect 
the  mariner,  and  give  him  a  security  on  the  ship ;  the  contract  is 
intended  for  his  protection ;  and  I  repeat,  that  the  penalties  connected 
with  it  are  imposed  on  the  master,  none  on  the  seaman.     But  it 

is  said  there  may  be  a  fraud  on  the  mortgagee.  The 
[  *  380  ]  *  purser,  however,  was  a  necessary  officer  upon  this  voyage; 

he  was  not  a  privy  to  the  mortgage ;  his  agreement  was 
made  with  the  master  and  sole  owner,  and  it  was  an  agreement 
which  might  well  be  for  the  benefit  of  the  ship  and  of  all  interested 
in  her,  whether  as  owners  or  as  mortgagees.  This  resistance,  then, 
seems  to  me  an  experiment  by  the  mortgagee  to  create  delay ;  but  I 
trust  that  after  what  has  been  stated,  the  wages  will  be  paid :  the 
bail  is  liable  to  them  and  to  costs,  ^nd  perhaps  to  interest  sdso.  I 
admit  the  summary  petition. 

Upon  this  petition,  the  surgeon  and  the  3d  mate  were  examined, 
and  the  agreement  and  handwriting  of  the  master  were  proved ;  and 
on  13th  February,  1837,  an  allegation  on  behalf  of  Mr.  Cdmpbell, 
the  mortgagee,  was  opposed.  The  substance  of  this  allegation  is  set 
forth  in  the  judgment. 

Sir  J.  NiCHOLL.  I  should  have  been  glad  to  have  had  a  case  cited, 
in  which  a  mortgagee  has  been  allowed  to  contest  a  suit  for  mariners' 
wages.  A  mortgagee  may  have  an  ultimate  interest  in  the  proceeds 
of  a  ship ;  but  wages  must  stand  first^  And  what  are  the  grounds 
in  this  case  for  resisting  them  ?  The  first  article  of  this  allegation 
pleads j  "  that  the  agreement  for  wages  (annexed  to  the  summary  peti- 
tion) was  made  and  executed  at  a  counting-house  in  George  Yard, 
London  : "  but  that  does  not  take  it  out  of  the  admiralty  jurisdiction ; 

and  the  person  with  whom  it  was  entered  into  was  then 
[  ^381  ]  master  and  owner  in  possession,  and  he  *  must  be  considered 

as  the  agent  of  the  mortgagee,  and  that  his  acts  bind  him ; 

1  See  The  Dunvegan  Castle,  sup.  329. 
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nor  is  this  agreement  invalid  by  5  &  6  W.  IV.  c.  19,  the  5th  section 
of  which  statute  favors  in  particular  the  remedies  of  a  mariner  for  his 
wages.  The  services  of  this  man  were  engaged  as  purser ;  and  it  is 
alleged  that  he  was  to  procure  freight  and  passengers ;  but  he  was 
employed  in  the  service  of  the  ship ;  and  when  he  signed  articles,  he 
became,  like  all  the  others,  subject  to  the  discipline  of  the  ship,  and 
was  bound  to  obey  all  lawful  orders. 

The  second  article  pleads,  <<  that  it  was  his  duty  as  purser  to  keep 
accounts  of  the  stores  and  provisions,  and  to  deliver  them  out  for  the 
use  of  the  troops,  passengers,  and  crew,  and  that  this  duty  was 
chiefly  performed  by  the  first  mate,  and  only  in  part  by  Vokes;"  but 
vrith  250  troops,  (besides  passengers,)  assistance  may  have  been 
necessary.  It  goes  on  to  plead,  "  that  these  accounts  were  kept  in- 
correctly, and  were  at  variance  with  those  of  the  mate ;  that  a  defi- 
ciency  was  found  in  the  provisions,  particularly  in  peas ;  that  the 
master  required  Vokes  to  deliver  up  his  papers  and  accounts,  which 
he  did ;  that  the  mate's  were  found  correct  and  Voke's  erroneous, 
and  that  from  that  time  he  ceased  to  act  as  purser,  and  came  home 
as  a  passenger." 

But  is  the  court  now  to  rip  up  these  accounts  ?  and  if  it  were,  how 
would  it  be  able  fully  to  investigate  them,  and  to  ascertain  whether 
the  mate  or  the  purser  was  most  correct,  or  whether  there  was  any 
extravagance  ?  The  outward  voyage  was  long ;  and  it  is  not  alleged 
that  the  troops  complained,  nor  is  it  even  now  suggested  that  the 
master  and  owner  suspended  him  for  neglect  of  duty ;  he 
•  continued  on  board  till  the  crew  were  discharged,  and  there  [  *  382  ] 
is  no  notice  of  a  dissolution  of  this  agreement  alleged. 

The  third  article  pleads,  that  the  usual  wages  are  21.  a  month  to  a 
purser ;  but  what  usage  can  apply  where  there  were  250  troops,  and 
the  outward  voyage  lasted  10  months ;  where  there  was  a  considera- 
ble freight;  and  there  were  passengers  and  cargo  on  the  return 
voyage,  which  may  have  been  procured  by  the  exertions  of  Vokes  ? 

The  fourth  article  pleads  "that  the  master  has  since  become  a 
bankrupt,  and  that  Mr.  Campbell,  for  himself  and  other  mortgagees, 
has  sold  the  ship,  and  that  the  produce  is  not  sufficient  to  pay  the 
whole  of  the  mortgagees."  But  this  sale,  behind  the  back  of  the 
seaman,  cannot  avail,  and  it  was  a  sale  for  "  himself  and  other  mort- 
gagees," so  tha;t  Mr.  Campbell  may  have  no  interest.  I  am  of 
opinion,  that  this  allegation  would  not  be  a  defence  to  this  suit,  even 
if  it  had  been  set  up  by  the  master  and  owner,  still  less  when  set  up 
by  a  mortgagee,  and  I  reject  it  with  costs,  as  a  useless  expense,  to 
which  a  mariner  should  not  be  exposed. 
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On  this  day,  (2d  May,)  the  court  being  of  opinion  that^the  facts, 
stated  in  the  summary  petition  were  proved,  pronounced  for  the 
wages  with  costs. 

On  the  24th  of  May,  it  was  stated  that  at  the  date  of  the  above 

decree  the  purser  was  dead ;  and  that  the  mortgagee  refused  to  pay 

the  nephew  and  administrator;   and   accordingly,   on  motion  by 

AddamSj  the  judge  was  prayed  to  rescind  the  conclusion  of  the 

cause,  and  subsequently  to  pronounce  the  wages  to  be  due 

[  *  383  ]  to  the  purser's  *  estate,  and  to  decree  the  same,  with  costs,  to 

the  administrator. 

Per  Curiam.  If  I  should  make  a  decree  to  that  extent,  may  it 
not  affect  the  costs,  which  have  not  yet  been  taxed  ?  I  will  now 
rescind  the  conclusion ;  the  cause  will  then  stand  for  sentence  on  the 
next  session,  when  I  will  make  a  further  order,  if  required. 


•Dantzic  Packet,  Tanner. 

May  10,  1837. 

Prior  salvors  haye  do  right  in  themselres,  while  the  master  is  in  command,  to  interfeie  wi& 
farther  assistance,  and  to  attempt  to  exclude  subsequent  salvors ;  and  such  miscondact 
diminishes  their  title  to  salvage. 

In  derelict,  the  first  occupant,  if  equal  to  the  service,  has  a  right  of  exclusive  possession,  sub- 
ject to  the  rights  of  the  crown  or  owners.^ 

This  was  a  claim,  on  the  part  of  three  smacks,  three  galleys,  and  a 
barge,  for  salvage  to  a  foreign  brig  of  239  tons,  and  her  cargo,  on  the 
West  Knock  sand.     Bail  was  given  in  600/, 

Phillimore  and  Addams,  for  the  smacks,  &c. 

King^s  Advocate  and  Nicholl^  contrd. 

Sir  J.  NicHOLL.  The  protest  states,  that  as  this  Prussian  vessel 
was  proceeding  on  her  voyage  to  London,  on  the  7th  of  January,  in 
charge  of  a  pilot,  and  towed  by  a  steamer,  the  boiler  burst,  and  the 

1  [As  to  second  set  of  salvors,  see  The  Maria,  Edw.  175.] 
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brig  struck  heavily,  about  half  past  ten,  A.  M.,  on  the  West  Knock 
sand ;  that  she  hoisted  a  signal  of  distress,  and  assistance  came  to  her 
from  the  Essex  coast ;  that  she  had  eleven  feet  water,  and  "  her  situa- 
tion was  very  perilous;"  the  wind  blowing  strong  from  W. 
S.  W. ;  that  some  of  her  *  cargo  was  put  into  the  barge  [  *  384  ] 
Eliza,  and  small  vessels  from  Southend  ;  and,  by  the  assist- 
ance received  from  the  shore,  the  pumps  were  kept  going  till  the  brig 
was  scuttled,  ahd  the  holes  were  afterwards  stopped.     That  at  six 
the  next  morning  a  steamer  came  to  the  brig's  assistance,  with  two 
barges,  into  which  the  remaining  csu'go   was  discharged,  and  the 
steamer  towed  her  off  the  sand,  and  to  Sheerness. 

Upon  the  showing  of  this  protest,  those  who  came  to  the  brig  "  in 
her  perilous  situation,"  and  rendered  assistance  at  least  till  the  next 
morning,  would  have  been  entitled  to  a  liberal  remuneration  ;  and  the 
barge  is  to  be  properly  rewarded  for  the  conveyance  of  part  of  the 
cargo  to  London ;  but  there  was  no  risk  of  life,  and  the  title  of  the 
smacks  to  any  reward  will  depend  upon  their  subsequent  conduct. 
Now  Mr.  Bentham,  the  Prussian  vice-consul  and  agent  to  Lloyd's  at 
Sheerness,  states  in  his  affidavit,  *'  that  he  despatched  a  steam-tug, 
with  a  pilot,  and  also  two  barges,  to  the  brig,  and  that  he  himself  got 
to  her  by  half  past  eight  in  the  morning,  the  pilot  being  then  on 
board ;  that  The  Essex  men  obstructed  the  loading  of  the  barges, 
declaring  that  they  should  not  be  loaded  unless  they  pleased ;  and 
they  afterwards  resisted  the  carrying  off  a  hawser  to  attach  the 
steamer  to  the  brig,  and  on  that  occasion  there  was  a  scuffle." 

This  is  highly  improper  conduct  in  these  men,  and  their  preten- 
sions to  the  sole  possession  of  this  vessel,  and  that  they  are  to  be  the 
sole  salvors,  are  such  as  the  court  cannot  countenance.     Here  were 
the  master,  the  pilot,  and  the  agent  to  Lloyds — represent- 
ing the  underwriters  —  all  concurring  •in  the  necessity  of  [•  385  ] 
further  aid ;  the  boats  had  failed  in  their  endeavors  to  get 
the  brig  off,  and  whatever  their  intention  was,  as  to  the  aid  of  other 
vessels  from  the  Essex  coast,  no  such  vessels  had  come,  and  the  brig 
might  have  become  a  wreck ;  these  boatmen,  therefore,  had  no  right 
to  exclude,  or  to  assume  a  control  over  further  assistance;  their  ob- 
struction is  quite  at  variance  with  the  spirit  of  the  Salvage  Act ;  and 
it  is  a  dangerous  error,  that  salvors  going  to  the  assistance  of  a  vessel 
in  distress,  acquire  the  sole  management  of  her ;  they  only  act  under 
sufferance  and  permission ;  and  in  this  instance,  from  the  time  the- 
steamer  arrived,  the  boatmen  were  almost  intruders.     I  do  not  say, 
that  their  subsequent  misconduct  will  totally  deprive  them  of  reward ; 
but  their  pretensions,  in  claiming  to  decide  what  was  to  be  the  extent 
of  assistance,  are  quite  unwarrantable ;  that  was  a  matter  not  withia 
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their  province.  It  is  different  in  the  case  of  a  derelict ;  there  the  first 
occupant  has  a  vested  interest,  and  a  right  of  exclusive  possession,  if 
alone  he  can  save  the  property ;  he  takes  possession  indeed  for  the 
benefit  of  the  crown,  in  the  first  instance,  —  but  subject  to  a  liberal 
remuneration.^  Here  I  am  at  a  loss,  rather,  to  know  what  is  the  sal- 
vage service ;  certainly  the  final  saving  was  effected  by  the  steam-tug 
and  the  two  barges.  In  The  Eleanora  Charlotta,^  Lord  Stowell  held 
that  the  title  of  salvors  to  remuneration  was  not  impaired  by  their 

quitting  the  ship ;  in  this  instance  the  boatmen  continue 
[  •  386  ]  with  the  ship  to  Sheerness,  and  assist  at  the  *  pumps,  and 

even  pay  the  barges,  engaged  by  Bentham,  as  if  they  had 
the  sole  authority.  If,  then,  there  had  been  nothing  to  detract  firom 
the  services  of  these  men,  the  court  would  have  been  inclined  to  con- 
sider them  as  salvage  services  up  to  the  brig's  arrival  at  Sheerness ; 
but  I  direct  them  to  be  repaid  the  30/.  which  they  gave  to  the  craft; 
30/.  also  I  give  to  the  barge  Eliza,  as  liberal  freight,  and  she  was  not 
present  when  the  captain  was  obstructed ;  and  I  give  100/.  among 
the  rest,  with  their  expenses.* 

I  hope  it  will  be  understood,  that  the  master,  so  long  as  he  retains 
the  command,  is  fully  entitled  to  regulate  the  quantum  of  assistance 
to  be  given  to  his  vessel ;  and  he  may  be  extremely  blamable  if  he 
does  not  avail  himself  of  all  that  is  at  hand,  and  he  may  consider 
necessary. 


1  See  The  Effort,  supra,  165.    The  Brandy  Case,  p.  267. 

«  1  Ilagg.  Adm.  R.  156. 

3  In  The  Black  Boy,  Devay,  a  dismasted  vessel,  while  at  anchor  near  Lowestoft, 
was  boarded  by  a  boat,  and  the  boatmen  would  not  quit,  and  proposed  to  carry  her  by 
jury-masts  into  Harwich,  and  obstructed  the  master  and  agent  in  taking  her  into  Yar- 
mouth by  a  hired  steamer ;  the  court,  holding  that  the  boatmen  had  effected  no  salvage 
service,  and  had  misconducted  themselves,  pronounced  for  30/.  —  the  tender — as  the 
boat  had  been  employed  in  carrying  the  master  and  messages,  and  condemned  them 
in  costs  from  the  time  of  their  refusal. 

Where  three  smacks  piloted  The  Funchal,  Baptista,  (a  Portuguese  schooner,  on  her 
voyage  with  butter  to  Lisbon,)  out  of  an  unfrequented  channel  at  the  mouth  of  the 
Thames  to  the  Nore,  between  7  and  11,  P.M.;— -a  fine  moonlight,  —  the  vessel 
uninjured ;  —  preparing  to  anchor,  knowing  her  situation ;  —  and  having  refused  50/^ 
entered  an  action  for  salvage  in  600/. ;  the  court  —  further  adverting  to  a  doubt, 
whether  the  smacks  could  not  have  taken  her  into  the  Downs,  said,  that  they  had  failed 
to  make  out  a  ease  of  salvage ;  that  it  was  at  the  most  mere  pilotage ;  and  dismissed 
the  suit,  but  vdthout  costs. 
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*  The  Prince  of  Saxe  Cobourg,  Ladd.  [  *  387  ] 

May  12,  1837. 

A  pablic  adyertiseinent  for  the  sale  of  a  bottomry  bond  by  anction  to  the  lowest  bidder,  at  a 
foreign  port,  will  not  discharge  a  bond  fide  purchaser  from  the  necessity  of  making  reason- 
able inquiry  as  to  the  actual  existence  of  "  an  unprovided  necessity." 

Snch  "  an  unprovided  necessity  "  is  essential  to  the  validity  of  a  bottomry  bond,  and  there- 
fore the  want  of  it  will  render  a  bond  void  even  against  a  hon^  fide  lender,  ignorant  of  all 
the  circumstances.^ 

This  vessel,  chartered  by  Messrs.  Rothschild  &  Co.,  of  London,  on 
a  voyage  from  Cadiz  to  that  port,  with  a  valuable  cargo  of  quick- 
silver, their  property,  sprung  a  leak  at  sea,  and  yras  compelled  to  put 
into  the  Tagus  for  repairs.  On  the  3l8t  of  May,  1836,  she  arrived  off 
Belem,  about  four  miles  below  Lisbon,  and  the  master  was  there  in- 
formed that  Messrs.  Finnic,  Medlicott,  &  Co.,  of  Lisbon,  were  the 
agents  of  Messrs.  Rothschild  &  Co. ;  on  the  same  day  the  clerk  of  a 
Mr.  James,  a  merchant  at  Lisbon,  went  on  board  by  his  principal's 
orders,  and  not  being  able  to  see  the  master,  who  was  ill,  tendered 
James's  services  to  the  mate,  saying  he  was  informed  that  the  vessel 
was  not  consigned  to  any  house  at  Lisbon ;  the  mate  replied,  that  he 
would  communicate  his  offer  to  the  master,  and  appointed  to  meet 
the  derk  on  shore  at  Belem  at  ten  o'clock,  A.  M.  the  next  day.  At 
six  A.  AL  on  that  day,  (1st  June,)  the  clerk  of  Messrs.  Finnic,  Medli- 
cott, &  Co.  came  on  board,  saw  the  master,  and  informed  him  that 
the  said  firm  were  the  agents  of  Rothschild  &  Co. ;  that  he  came  by 
their  order  to  take  charge  of  the  vessel,  and  that  they  would  do  every 
thing  requisite,  and  make  every  advance  necessary.  The  master 
replied,  ^that  he  was  in  the  hands  of  Messrs.  Rothschild's  agent 
already  ;"  on  which  the  clerk  communicated  this  to  Mr.  Medlicott. 

Afterwards,  on  the  morning  of  the  same  day,  the  clerk  of  Mr. 
James  met  the  mate  on  shore,  according  to  their  appoint- 
ment ;  who  informed  *  him  that  the  master  had  desired  him  [  *  388  ] 
to  consign  the  vessel  to  Mr.  James,  and  accompanied  the 
clerk  to  the  custom-house  at  Belem,  where  she  was  entered  as  con- 
signed to  James. 

On  the  morning  of  the  next  day,  the  2d  of  June,  Mr.  Medlicott 
went  on  board  and  explained  to  the  master  that  he  had  been  imposed 
apon  by  James,  who  wished  to  "  make  a  job  "  of  the  business,  and 


1  [Se^  The  Jane,  1  Dod.  461,  note.] 
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that  Finnie,  Medlicott,  &  Co.  were  the  sole  agents  at  Lisbon  of 
Rothschild  &  Co.;  whereupon  the  master  requested  him  to  take 
charge  of  the  vessel  and  have  the  cargo  discharged  immediately, 
writing  to  James  to  inform  him  of  it.  Finnie,  Medlicott,  &  Co.  ob- 
tained the  necessary  orders  at  the  custom-house,  Lisbon,  proceeded 
with  the  discharging,  and  when  they  had  discharged  about  half  the 
cargo,  on  the  3d  of  June,  they  received  the  following  note  from  the 
master :  — "  Gentlemen,  having  yesterday  afternoon  consigned  my 
vessel  to  Mr.  Henry  James,  but  now  discharging  under  your  direc- 
tions, I  think  it  just  and  fair,  and  it  is  my  wish  to  consign  the  vessel 
to  him,  and  the  business  to  be  done  between  the  parties." 

Upon  this  Medlicott  had  a  second  interview  with  the  master  and 
with  James,  to  whom  he  explained  the  impropriety  of  their  conduct, 
and  who  then  explained  to  him  that  a  commission  must  be  charged, 
which  might  be  divided  by  his  house  and  James,  and  that  this  was 
what  they  meant  by  the  "  business  to  be  done  between  the  parties." 
Medlicott  replied  that  his  house  never  charged  any  commission  to 
Rothschild  &   Co.,  but  that  it  would   "make  every  necessary  ad- 
vance," and  "  pay  all  expenses  necessarily  incurred." 
[  •  389  ]      *  On  the  following  morning,  the  4th  of  June,  when  Fin- 
nie, Medlicott,  &  Co.,  were  preparing  to  proceed  with  the  dis- 
charge of  the  cargo,  the  master  sent  back  their  lighters,  with  a  note 
stating  that  "  he  had  seen  Mr.  James  yesterday,  and  agreed  with  him 
to  go  on  to  discharge  the  vessel,  and  he  considered  if  they  had  made 
all  things  comfortable,  the  work  would  have  gone  on  right" 

The  subsequent  discharge  of  cargo  and  repairs  were  done  by 
James,  and  on  the  17th  June,  the  master  wrote  to  Finnie,  Medlicott, 
&  Co.,  stating  "  that  he  could  not  obtain  the  amount  required  either 
on  his  personal  security,  or  on  that  of  his  owners,"  and  requesting  to 
know  whether,  as  agents  of  Rothschild  &  Co.,  they  would,  "  advance 
the  amount  required  on  their  account,  to  defray  expenses  of  repairs 
and  other  customary  and  usual  charges  incurred,  to  enable  him  to 
proceed  without  delay."  They  replied,  that  they  were  "  ready  to  pay, 
on  examination  of  his  accounts,  such  expenses  and  charges  for  repairs 
as  would  have  have  been  made  by  them,  had  he  not  taken  the  busi- 
ness out  of  their  hands,  on  condition  that  he  made  his  freight  respon- 
sible for  whatever  expenses  should  belong  to  the  vessel." 

The  master  replied,  that  he  would  submit  his  accounts  to  their 
inspection,  and  make  his  freight  responsible  for  any  proportion  it 
might  be  liable  to,  and  repeated  his  request  that  they  would  "  advance 
him  on  account  of  the  owners  of  the  cargo,  the  means  of  defraying 
the  expenses  incurred,  in  order  to  avoid  the  additional  expense  of  a 
bottomry  bond."     Finnie,  Medlicott  &  Co.  answered  this  by  repeat- 
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ing  their  former  offer  refusing  to  pay  any  commission  to 
James,  "  as  none  *  would  have  been  charged  by  them,"  and  [  *  390  ] 
said  that  "  a  bottomry  bond  was  entirely  his  own  seeking,  as 
they  had  made  him  perfectly  aware  that  nothing  of  the  kind  would 
be  required  by  them." 

Two  days  after  the  master  received  this  answer  of  Finnic  &  Co., 
he,  on  the  22d  of  June,  caused  an  advertisement  to  be  inserted  in  a 
Lisbon  newspaper,  that  a  bottomry  bond  for  the  sum  in  question 
would  be  sold  by  auction  on  the  Exchange  to  the  lowest  bidder  on 
the  23d  of  Jane. 

The  sale  took  place  at  the  time  and  place  appointed ;  there  were 
several  bidders,  and  Messrs.  Le  Cesne,  Guillot  &  Co.  became  the 
purchasers  at  six  per  cent.  They  made  no  previous  inquiry  either  of 
the  master,  of  James,  or  of  Finnic,  Medlicott  &  Co.,  nor  did  the 
latter  firm  give  them  or  others  any  notice,  or  take  any  further  step  in 
matter.  The  bond  was  duly  executed,  the  money  paid  to  the  master, 
and  the  vessel  arrived  safely  at  London.  The  bond  was  put  in  suit 
by  the  London  agent  of  Le  Cesne,  Guillot  &  Co. 

Nicholl^  for  the  bondholders.  Here  was  an  unprovided  necessity 
when  the  money  was  lent ;  it  was  advanced  at  a  public  auction, 
where,  amongst  many  bidders,  the  lender  was  the  lowest.  The 
owner  of  the  vessel  had  no  agent  at  Lisbon,  and  there  is  nothing  to 
show  that  the  risk  of  the  voyage  was  on  Rothschild  &  Co.  Finnic 
&  Co.  refused  to  advance  any  money  beyond  the  cost  of  the  repairs ; 
they  would  not  release  the  vessel  and  enable  her  to  sail.  The  com- 
mission is  proved  to  be  customary  at  Lisbon.  The  master  may  have 
acted  improperly  in  putting  her  into  James'  hands,  but  he 
is  held  out  at  •  Lisbon  as  the  registered  consignee,  and  he  [  *  391  ] 
would  not  allow  her  to  sail  until  he  was  paid.  Nor  can 
any  misconduct  of  James'  affect  an  innocent  third  party,  who  ad- 
vances the  money  after  a  public  advertisement,  Finnic  &  Co.  taking 
no  step  whatever  to  prevent  it.  The  lender  has  no  privity  whatever 
with  James,  and  1  put  the  case  on  this  ground,  that  unless  this  bond 
had  been  given,  and  Le  Cesne  &  Guillot  had  lent  their  money  upon 
it,  the  vessel  could  not  have  been  released.  The  Jane,  1  Dod.  461 ; 
Ysabel,  ibid.  273  ;  Nelson,  1  Hagg.  Adm.  R.  169 ;  Zodiac,  ibid.  323. 

The  Kiri^s  Advocate^  contrd,  James,  as  well  as  the  master,  was 
informed  by  Finnic  &  Medlicott  before  any  thing  had  been  done  by 
him,  (James,)  that  they  would  advance  all  the  money  necessary  for 
the  repairs,  without  charging  any  commission ;  therefore  it  is  clear 
that  the  transaction  was  fraudulent  in  its  very  commencement.  If 
22* 
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James's  conduct  was  so  wrong,  how  can  it  be  contended  that  this  is 
an  honest  transaction  ?  There  was  certainly  no  unprovided  necw- 
sity;  and  if  not,  the  bond  is  altogether  void  as  against  all  parties ; 
nor  will  the  purchaser  by  advertisement,  or  the  ignorance  of  the 
lender,  make  it  a  valid  bond.  An  unprovided  necessity  is  absolutely 
indispensable  in  all  cases.  The  Augusta,  1  Dod.  283,  and  several 
others  recognizing  the  same  principle.^ 

Sir  J.  NicHOLL.     This  question  must  be  decided  by  the  circum- 
stances of  the  transaction  and  the  principles  applicable  to 
[  •  392  ]  them.     The  right  of  the  master  to  *  take  up  money  on  bot- 
tomry is  "  stricti  juris^^  arising  out  of  unforeseen  necessity; 
he  is  not  the  owner  even  of  the  ship,  much  less  of  the  cargo,  and  he  . 
cannot  bind  either  the  owner  or  part  owners  of  this  property,  or  give 
a  preference  to  one  creditor  over  another  but  under  special  circum- 
stances, and  for  the  general  interest  of  all  parties  in  the  protection 
and  preservation  of  the  whole.     And  in  the  first  place,  this  necessity 
must  arise  in  the  course  of,  and  for  the  purpose  of  continuing,  the 
voyage.    2dly.  It  must  be,  generally  at  least,  in  a  foreign  port  where 
repairs  and  supplies  have  become  necessary.    3dly.  The  mastei'a 
power  of  borrowing  on  bottomry  must  arise  on  account  of  his  having 
no  other  credit  or  means  of  obtaining  money  upon  the  credit  of  the 
property.     The  principles  indeed  are  so  familiar,  and  are  so  clearly 
laid  down  by  Lord  Stowell  in  The  Nelson,^  that  it  is  scarcely  neces- 
sary to  repeat  them.    It  is  clear  that  there  must  be  a  strong  necessity; 
that  was  decided  in  the  case  of  The  Eliza,  by  the  Judicial  Committee 
of  the  Privy  Council  ;^  and  the  principle  was  fully  recognized  by  this 
court,  although  it  viewed  the  facts  of  that  case  differently. 

What  then   are  the  facts  of  this   case?     This  vessel,  hired  by 

Rothschild  &  Co.,  in  London,  coming  thither  from   Cadiz  with  a 

valuable  cargo  on  account  of  that  firm,  springs  a  leak  and  puts  into 

Lisbon  to  repair.     She  first  stops  at  Belem,  four  miles  from  Lisbon, 

on  the  31st  of  May  ;  and  the  master  is  there  apprised  that 

[  •393  ]  Finnic  &  Co.  are  Rothschild's  agents ;  James  sends  his  •clerk 

to  Belem  to  tender  his  services ;  the  master  is  ill,  but  through 

the  mate  he  consigns  himself  to  James,  who  enters  himself  at  the 

custom-house  as  consignee  of  the  ship,  probably  in  consequence  of 

a  message  from  the  master  conveyed  by  the  mate.     Now  the  ship 

was  hired  by  Rothschild  &  Co.,  and  the  master  was  at  first  informed 


1  See  The  Dunvegan  Castle,  svpra^  331. 

3  1  Hagg.  Adm.  R.  175.    Also  The  Hersey,  tn/ra,  p.  404. 

3  Heathom  v.  Darling,  1  Moore's  F.  C.  Cases,  p.  5. 
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that  Finnic  &  Co.  were  the  agents  of  that  firm,  and  he  is  told  by 
them  that  he  can  obtain  without  difficulty  whatever  amount  might 
be  necessary  to  repair  the  vessel  and  to  enable  him  to  go  on  with  the 
voyage :  but  he  and  James  will  undertake  the  matter,  and  put  the 
parties  to  the  most  extraordinary  expense.  It  is  not  necessary  to  stop 
to  inquire  whether  the  master  had  any  other  credit.  Lisbon,  how- 
ever, is  not  an  obscure  port;  if  large  repairs  were  necessary,  he  might 
have  communicated  with  either  the  owners  or  the  charterers  in  London ; 
for  it  was  in  the  midst  of  summer,  and  there  was  constant  commu- 
nication by  steamers.  Nor  is  it  necessary  to  examine  the  items  of 
the  charges ;  but  it  may  be  observed,  that  James  and  the  master 
make  up  the  account.  At  last  James  will  not  advance  the  money, 
and  instead  of  taking  a  bottomry  bond  himself,  he  and  the  master 
advertise  for  a  loan  on  bottomry  a  whole  month  after  the  matter  had 
commenced,  and  this  bond  is  purchased  by  these  merchants,  who  had 
no  part  in  the  expenses,  who  knew  nothing  about  the  necessity  of 
repairing,  or  about  the  propriety  of  the  charges.  But  purchasers  of 
any  article  are  bound  to  look  to  the  sellers  from  whom  they  purchase. 
The  whole  from  beginning  to  end  was  contrived  and  arranged  be- 
tween James  and  the  master,  and  finally  this  sale  of  a  bot- 
tomry •  bond  was  their  doing.  The  whole  vice  of  the  [  *  394  ] 
argument  for  the  bondholder  is  that  the  holder  is  an  inno- 
cent purchaser ;  but  it  was  the  duty  of  the  purchaser  to  have  made 
inquiry ;  Le  Cesne  &  Co.  may  h^ve  bought  a  bad  bottomry  bond,  or 
have  lent  their  money  on  a  fraudulent  security,  but  they  have  done 
it  without  inquiry,  and  this  circumstance  cannot  alter  the  nature  of 
the  transaction.  Again,  it  is  said  that  James  would  not  have  allowed 
the  vessel  to  sail  had  he  not  been  paid ;  but  there  could  have  been 
no  real  difficulty  in  getting  her  released  upon  giving  security  to 
answer  the  demand.  There  is,  in  my  opinion,  no  ground  whatever 
for  viewing  this  as  a  legal  bottomry  bond  ;  and  I  will  try  to  put  a 
stop  to  the  sale  of  bottomry  bonds ;  that  is  not  the  principle  on 
which  they  should  proceed.  I  pronounce  against  the  validity  of  the 
bond  with  costs. 

From  this  sentence  an  appeal  was  prosecuted  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  and  the  case  was  argued  by  Sir  W,  W. 
FoUett  and  Dr.  Addams,  for  the  appellants ;  and  the  Queers  Advo- 
cate and  Dr.  Harding^  for  the  respondents ;  and  their  lordships 
affirmed  the  sentence  with  costs. 
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The  London  Merchant,  Laker. 

May  31,  1837. 

Salvage  to  a  valaable  steamer,  with  passengers,  on  the  rocks  inside  of  Holj  Island.  Con- 
joint services  of  150  boatmen  (paid  by  agreement)  and  a  steam-tug,  and  an  officer  and 
five  men  of  the  coast  guard.    Award  affirmed,  with  costs,  save  as  to  the  five  men. 

This  was  a  cause  of  salvage  for  services  rendered  to  the  steam- 
ship London  Merchant,  (belonging  to  the  General  Steam  Navigation 
Company,)  by  the  steam-vessel  Majestic,  of  Hull,  and  in 
[*395]  which  a  separate  action  having  been  entered  "for  Lieu- 
tenant Dooley,  (and  five  men  under  his  command,)  of  the 
coast  guard,  the  two  actions  were  consolidated. 

King^s  Advocate  and  Nicholl^  for  The  Majestic. 

Phiilimore  and  Addams^  for  Lieutenant  Dooley. 

Burnaby  and  Haggard^  for  London  Merchant 

Sir  J.  Nicholl.     This  steamer,  of  330  tons  burden  and  150 
horse-power,  with  a  crew  of  twenty-seven  men,  and  having  on  board 
twenty  passengers,  a  cargo  of  manufactured  goods,  butchers'  meat, 
and  350  barrels  of  ale,  sailed  from  Leith  at  four  P.  M.  of  the  17th  of 
December.     Upon  this  statement  I  may  observe,  that,  in  a  salvage 
service,  the  primary  ingredients  and  objects  are  the  lives  and  property 
in  jeopardy ;  but  the  risk  of  those  employed,  and  the  length  of  time, 
are  also  to  be  considered.     The  facts,  to  the  time  of  the  accident, 
and  the  measures  adopted  till  the  steamer  was  upon  the  rocks  in  the 
Narrows,  inside  of  Holy  Island,  may  be  taken  from  the  affidavit  of 
the  master.     The  affidavit  is  not  impeached  as  to  the  early  part  of 
the  transaction.     He  says,  "  that  at  about  seven  P.  M.  he  went  below 
to  lie  down,  leaving  the  chief  mate  in  charge  of  the  ship,  with  direc- 
tions to  call  him  (Laker)  about  nine;  that  he.  Laker,  was  not  called 
until  about  eleven,  and  he  thereupon  immediately  went  upon  deck, 
when,  perceiving  the  ship  to  be  close  in  with  the  land,  in  the  narrows 
inside  of  Holy  Island,  he  instantly  called  to  the  man  at  the  helm  to 
keep  her  away,  and  to  put  the  helm  hard  a-starboard;  that  such 

order  was  promptly  obeyed,  and  the  ship  turned  her  head 
[  *  396  ]  *  about  half  a  point,  but  too  late  to  prevent  her  running  on 

a  reef,  and  between  two  rocks,  at  the  north  end  of  Holy 
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Island,  about  sixty  or  seventy  yards  from  the  beach ;  that  the  engines 
were  immediately  stopped,  and  the  ship,  although  she  had  in  great 
part  passed  over  the  reef,  remained  fixed  thereon  near  her  stern  ;  that 
efforts  were  then  made  to  force  her  off;  but  as  the  tide  had  then 
ebbed  about  half  an  hour,  the  same  were  unsuccessful,  from  there  not 
being  sufficient  water;  that  it  was  a  fine  moonlight  night,  with 
moderate  weather,  and  the  wind  off  the  land,  being  about  west  by 
south ;  he  then  determined  to  procure,  assistance  from  the  shore." 

Now,  what  says  the  protest?  It  was  signed  by  the  master  at  Ber- 
wick, on  the  22d  of  December,  and  is  always  an  important  docu- 
ment ^ :  —  "  Valentine  Laker,  master  of  the  steam-vessel  The  London 
Merchant,  of  London,  of  the  registered  burden  of  187  tons,  saith, 
that  he  left  Leith  in  the  said  vessel,  on  Saturday,  the  17th  instant, 
for  London,  with  a  general  cargo ;  that  during  the  watch  of  the  chief 
mate,  at  about  eleven  P.  M.,  the  vessel  struck  upon  a  ledge  of  rocks, 
off  Holy  Island,  known  by  the  name  of  the  *  False  Emanuel  Head;' 
that  she  remained  there  until  the  next  day  about  twelve,  when,  by 
great  exertions,  she  was  got  off;  that  about  eleven  A.  M.  of  the  18th, 
a  swell  caused  the  vessel  to  strike  heavily,  and  she  then  began  to 
make  a  little  water,  which,  on  getting  the  vessel  off  the  rock, 
increased  so  rapidly  *  as  to  require  a  crew  of  fifty-four  men  [  *  397  ] 
to  be  immediately  employed  at  the  pumps,  where  they 
remained  constantly  from  that  time  until  six  on  Tuesday  morning, 
when  the  leak  was  so  stopped  as  to  require  only  six  men,  in  addition 
to  the  crew,  to  keep  the  water  under ;  that  about  three  P.  M.  of  the 
18th,  the  said  vessel  was  removed  into  shoal  water,  in  the  harbor  of 
Holy  Island ;  that  the  light  goods  were  removed  on  the  afternoon  of 
the  20th  and  21st,  into  The  Soho  steam-vessel,  in  which  they  were 
sent  to  their  port  of  destination;  that  the  remainder  are  still  on 
board  ;  that  about  eleven  P.  M.  of  the  2l8t,  the  vessel  was  removed, 
with  the  assistance  of  The  Soho  steamer,  to  Berwick,  where  she 
arrived  about  four  o'clock  this  afternoon ;  that  she  now  lies  on  the 
shore  in  the  Tweed,  in  the  port  of  Berwick." 

By  the  master's  own  showing,  his  vessel  had  been  in  imminent 
peril ;  she  required  constant  working  at  the  pumps,  and  great  exer- 
tions, to  get  her  off,  and  sustained  so  much  damage  that  she  also 
required  temporary  repair  before  she  could  be  removed  to  Berwick,  a 
distance  of  about  nine  miles.  The  vessel  had  struck  heavily  on  the 
rocks ;  her  rudder  was  unshipped ;  her  steam-pipes  were  displaced, 


I  It  was  certified  by  the  notary  public  to  be  a  trae  copy  of  the  entry  of  protest 
made  before  him ;  but  it  was  objected  to,  as  not  having  been  sworn  nor  extended. 
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and  her  engines  useless  till  she  got  into  harbor.  Fortunately  the 
weather,  while  the  steamer  was  on  the  rocks,  was  moderate ;  but  the 
conduct  of  the  master  and  others  on  board,  is  the  best  proof  of  the 
danger.  How  it  happened  that,  on  a  fine  moonlight  night,  the  vessel 
should  have  got  out  of  her  course,  and  into  such  a  situation,  I  am  at 
a  loss  to  conceive,  unless  the  mate,  who  had  been  in  com- 
[  •  398  ]  mand,  was  in  liquor ;  and  *  Lieutenant  Dooley  says  that 
that  when  he  came  to  him  he  was  intoxicated.  The  vessel 
was  no  sooner  known  to  be  in  her  perilous  situation,  than  steps  were 
taken  to  release  her;  and  Lieutenant  Dooley,  the  officer  in  command 
of  the  coast  guard  at  Holy  Island,  was  sent  for.  Captain  Milne,  a 
naval  officer,  one  of  the  passengers,  wrote,  by  the  master's  desire, 
both  to  Lieutenant  Dooley  and  also  to  the  owner  of  a  steam-tug  at 
Berwick,  for  assistance  as  soon  as  possible ;  and  for  the  same  purpose 
an  express  was  despatched  to  the  agent  of  The  London  Merchant 
But  it  is  not  only  Lieutenant  Dooley,  but  all  the  pilots  and  fishermen 
of  Holy  Island  are  roused  soon  after  midnight,  and  go  out  to  this 
stranded  vessel. 

The  harbor-master,  it  seems,  with  the  concurrence  of  the  boatmen, 
made  an  agreement  with  the  master  of  the  steamer  that  they  should 
receive  150/.  for  their  assistance.  Whether,  if  they  had  chosen  to 
stand  on  their  legal  rights,  and  abandoned  this  agreement,  their  ser- 
vices would  have  met  with  a  different  consideration,  it  is  not  neces- 
sary to  inquire  ;  they  are  not  claimants  as  salvors ;  they  have  received 
the  money  according  to  their  agreement ;  and  this  consequence  seems 
to  have  followed,  that  the  owners,  agent,  and  master  are  strongly 
biased,  and  see  the  merits  of  these  boatmen  with  a  prejudiced  eye. 

The  present  suitors,  however,  were  the  parties  anxiously  applied  to; 
and  they  acted  with  great  alacrity.  Lieutenant  Dooley  exerts  himself; 
he  stations  his  men,  in  order  to  guard  the  property  from  plunder,  in  case 
it  should  be  necessary  to  land  any  part  of  it.  That  was  his 
[  •SQO  ]  first  duty.  He  •then  goes  on  board  himself;  he  imparts 
comfort  and  confidence  to  the  alarmed  passengers  ;  he  super- 
intends and  countenances  the  proceedings.  It  is  true,  he  does  not 
afford  much  personal  assistance.  That  was  unnecessary  ;  the  services 
of  the  harbor-master,  boatmen,  and  pilots  had  been  agreed  for ;  but 
still  he  is  to  be  considered  as  a  salvor,  and  entitled  to  remuneration. 

The  claim  of  the  steam-tug  stands  on  much  higher  ground.  She 
was  expressly  sent  for,  and  came  with  all  alacrity ;  and  her  services 
were  two-fold ;  first,  in  getting  the  vessel  off  the  rocks ;  and  secondly, 
in  towing  her  into  port,  and  for  that  purpose  her  ordinary  power  was 
increased  by  putting  an  additional  weight  on  the  safety-valve  —  a 
measure  which  was  attended  with  some  risk  to  the  machinery  and 
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to  the  lives  of  her  crew.  By  the  eflforts  of  this  tug,  and  with  the 
assistance  of  an  anchor  carried  oat  from  The  London  Merchant,  and 
of  her  own  crew,  this  valuable  vessel  was  got  off;  but  when  off,  the 
service  of  the  steam-tug  was  not  completed,  it  not  being  pretended 
that  the  boats  were  employed  in  towing,  or  that  without  towing  this 
vessel  could  have  been  got  into  harbor.  It  was  an  ebb  tide,  and  the 
wind  from  the  shore ;  i^o  that  there  was  some  danger  that  she  might 
have  been  carried  out  to  sea,  or  sunk  in  deep  water ;  for  she  had 
sprang  a  heavy  leak,  and  constant  pumping  was  required,  and  the 
fact  of  another  steamer  being  sent  for,  shows  that  there  were  appre- 
hensions for  her  safety. 

The  vessel  was  two  miles  from  the  harbor,  and  for  an  hour  the  tug 
was  the  sole  tower,  and  had  carried  her  three  quarters  of  the  distance 
before  any  attempt  was  made  to  hoist  sails.  The  boats 
•had  nearly  got  to  the  shore,  when  signals  were  made  for  [  '400  ] 
their  return ;  and  it  is,  I  think,  more  probable  that  the  crews 
were  wanted  to  work  at  the  pumps,  than  to  assist  a  crew  of  twenty- 
seven  men  in  hoisting  a  few  sails ;  but,  even  for  the  remaining  half 
mile,  the  steam-tug  was  employed  in  towing  the  vessel ;  and  how, 
indeed,  sails,  with  a  wind  out  of  the  harbor,  could  be  of  any  avail,  I 
cannot  quite  understand.  When  the  vessel  was  in  the  harbor,  what 
was  her  state  ?  She  remained  till  Tuesday  ;  she  underwent  consi- 
derable repairs,  and  then  only  went  to  Berwick,  and  that  with  the 
assistance  of  The  Soho.  The  court  regrets  to  see  the  discrepancies 
between  the  aflSdavits  and  the  protest ;  but,  without  further  noticing 
them,  I  am  quite  satisfied  that  a  considerable  reward  is  due  to  the 
salvors.  Here  is  a  property,  valued  at  12,000/.,  which  has  been  saved, 
and  a  tender  of  501.  to  the  tug,  without  any  offer  to  Lieutenant  Doo- 
ley.  It  is  by  no  means  free  from  doubt,  whether  this  property  would 
have  been  got  off  at  all  without  the  assistance  of  the  tug ;  or,  if  off 
the  rocks,  whether  she  could  have  got  into  the  harbor  with  an  adverse 
wind. 

A  great  steam  navigation  company  is  peculiarly  bound  to  encou- 
rage salvage  assistance  ;  they  owe  it  to  the  public  ;  they  are  particu- 
larly engaged  in  carrying  passengers ;  they  are  large  contractors  for 
carrying  the  mail ;  for  so  Mr.  Hamilton,  their  agent,  informed  Lieu- 
tenant Dooley.  It  is,  then,  also  peculiarly  their  duty  to  be  careful  in 
the  appointment  of  their  officers,  of  all  gradations ;  but  here  the  master, 
within  a  few  hours  after  quitting  Leith,  went  to  bed,  leaving  the  ves- 
sel in  charge  of  his  mate,  upon  whom  there  is  a  suspicion 
•  that  he  was  intoxicated ;  and  who,  on  a  fine  moonlight  [  *  401  ] 
night,  runs  her  upon  rocks. 

When  steamers  render  assistance,  they  are  considered  as  entitled 
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to  liberal  rewards.  Suppose  that  this  steamer  had  rendered  assist- 
ance to  a  valuable  merchantman  upon  these  rocks,  would  this  com- 
pany have  been  content  with  50/.,  the  amount  of  their  tender  ?  ^  The 
steam-tug,  it  is  true,  is  small,  (but  of  what  value  does  not  appear,) 
and  she  was  not  long  employed,  but  I  do  not  think  that  400/.  is  too 
much  for  her  services ;  —  services  which  contributed  most  materially 
to  the  release  of  this  vessel ;  and  in  respect  to  Lieut  Dooley,  he  acted 
with  promtitude  and  alacrity,  doing  his  duty,  and  indeed  more  than 
he  was  bound ;  and  I  give  to  him  and  to  his  men  100/.  These  sums, 
even  with  what  has  already  been  paid  to  the  boatmen,  amount  to 
little  more  than  five  per  cent,  upon  the  property.     Costs  as  usual. 

The  above  sentence  was  affirmed  with  costs,  save  as  to  5/.  to  Lieut 
Dooley's  five  men. 

Sir  W.  W.  Folletl  and  Dr,  Burnaby  for  the  appellants. 

The  QueerCs  Advocate  and  Lushington  for  the  steam-tug;  and 
Phillimore  and  Addams  for  Lieut  Dooley  and  the  men  under  his 
command. 


[•402]  •Percy,  Tanner. 

November  3,  1837. 

A  monition,  to  bring  in  freight,  refused  to  a  mortgagee  of  a  ship,  the  ship  haying  been  sold  at 
defraj  a  bottomry  bond  secured  upon  ship  and  freight,  and  where  a  warrant  of  arrest  had 
been  served  upon  the  freight  at  the  suit  of  the  bondholder,  and  there  were  owners  before 
the  court ;  held  also,  that  the  mortgagee  could  not  bar  payment  of  the  bond  out  of  the  pro- 
ceeds of  the  ship,  until  the  freight  was  in  the  registry.^ 

In  November,  1836,  a  warrant  of  arrest,  in  a  cause  of  bottomry, 


1  April  25,  1837. 

Salvage  to  a  dismasted  vessel  off  the  French  coast.    Conjoint  services  of  three  fishing  boats 
and  a  steamer  ]  award  to  the  latter  of  one  fifth  of  the  value  saved. 

In  The  United  Kingdom,  (Allen,)  of  London,  of  450  tons,  and  eighteen  hands,  which, 
bound  to  Jamaica,  got  on  a  sand,  on  3d  December,  ofi*  Wissant,  ten  miles  from  Calais, 
and  where  the  consul  could  not,  until  the  7th,  from  the  state  of  the  weather,  prevail 
upon  any  steamer  to  go  out  to  her,  she  being  without  a  rudder  and  dismasted,  (but  In 
the  mean  time  had  received  some  assistance  by  three  fishing  boats,)  and  on  that  day 
The  Britannia  steamer,  valued  at  about  6,000/.,  and  engaged  for  the  purpose,  brought 
her  into  Calais ;  there  was  an  award  to  the  steamer  of  800/.,  being  one  fifth  of  The 
United  Kingdom. 

*  [This  case  is  doubted  by  Dr.  Lushington,  in  The  Dowthorpe,  2  W.  Rob.  73  ;  and 
in  the  Fortitude,  2  W.  Rob.  221.    See  Leland  r.  The  Medora,  2  Wood  &  Min.  92.] 
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haying  been  executed  on  the  ship,  and  also  on  the  West  India  Dock 
Company  in  regard  to  the  freight,  and  no  appearance  given,  the  ship 
was  ultimately  sold,  under  a  decree  of  court,  and  the  proceeds,  1,053/. 
85. 10(Lj  paid  into  the  registry ;  the  bond  was  for  452/.  135.  4dl  An 
appearance  was  then  given  for  two  merchants  at  Cuba,  as  owners  of 
the  ship,  and  claiming  the  balance  of  the  proceeds ;  and  on  the  same 
day  there  was  an  appearance  also  for  Mr.  Read,  alleging  him  to  be  a 
mortgagee  of  one  fourth  of  the  ship,  by  assignment  from  Gerard,  while 
the  ship  was  at  sea,  for  a  debt  of  400/. ;  and  on  his  behalf,  and  upon 
his  affidavit,  in  which  he  stated  that  the  legal  property  was  in 
Gerard,  and  also  that  he  had  no  right  to  the  freight,  the  court  was 
moved  to  decree  a  monition  against  the  secretary  of  the  West  India 
Dock  Company  to  bring  in  the  freight;  but  the  court — observing 
that  it  was  an  attempt,  by  an  intervener,  to  introduce  a  new  practice, 
and  to  raise  a  question  between  a  mortgagee  and  the  owners  of  a 
ship,^  a  mortgagee  being  a  stranger  to  its  jurisdiction  unless  under 
special  drcumstances  —  made  no  order ;  but  intimated  that  the  bond- 
holder might  apply. 

An  appearance  was  then  given  for  Mr.  *  Howden,  alleging  [  *  403  ] 
him  to  be  mortgagee  in  trust,  for  himself  and  others,  of  one 
fourth  of  the  ship  and  freight ;  and,  on  the  part  of  the  two  mortgagees, 
caveats  were  entered  against  the  payment  of  the  proceeds  to  the 
bondholder;  and  on  this  day  an  application  was  made  that  the  court 
would  direct  the  amount  of  the  bond,  with  interest,  to  be  paid  to  the 
bondholder ;  while  Mr.  Read  applied  that  there  should  not  be  such  a 
decree,  until  the  freight  shall  have  been  brought  into  the  registry,  in 
part  disof^ge  of  the  bond. 

Hoffgardy  for  the  bondholder. 

Nicholly  for  Mr.  Read. 

Sir  J.  NicHOLL.  No  objection  is  made  to  the  bond;  and  there  is 
sufficient  to  discharge  it  out  of  the  proceeds  in  the  registry ;  the 
freight  is  part  of  the  bondholder's  security ;  but  he  is  not  compellable 
here  to  enforce  it  I  am  not  aware  that  this  court  has  taken  up 
questions  of  this  kind  as  between  mortgagees  and  owners ;  if  it  is 
bound  to  enter  upon  them,  the  mortgagee  should  get  an  injunction 
to  bar  the  payment  of  the  existing  proceeds  to  the  bondholder ;  but« 


1  See  The  Portoea,  2  Hagg.  Adm.  B.  pp.  8i,  88,  and  note ;  also  The  Prince  George 
tupra,  p.  S76;  and  8  &  4  Yict  0. 65, 88.^8, 4. 
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unless  the  court  is  so  stopped,  I  adhere  to  the  opinion  that  he  is 
entitled  to  have  his  bond  and  interest  paid  out  of  the  sale  of  the  ship, 
and  that  a  mortgagee  has  no  right  to  impede  the  payment. 
Application,  by  mortgagee,  rejected. 


[  •  404  ]        •  •  Herbey,^  Grimwood. 

November  27,  1837. 

To  render  a  bottomry-bond  yalid,  there  most  be  a  doable  necessity ;  first,  a  necessity  of  ob- 
taining supplies  in  order  to  prosecute  the  voyage ;  secondly,  the  impossibility  of  obtaining 
those  supplies  in  any  other  way  than  by  an  hypotliecation  of  the  ship. 

A  bottomry-bond,  given  at  Hobart  Town,  (under  a  threat  of  arrest,  by  the  owner's  agent, 
and  for  whose  benefit,  at  least  in  part,  the  bond  was  entered  into,^)  on  the  day  before  the 
vessel  sailed,  and  reciting  that  it  was  to  enable  the  master  to  pay  for  **  necessaries  supplied 
for  the  intended  voyage,  and  for  the  use  of  the  brig,"  such  bond  not  havTug  been  condi- 
tioned for  previously,  pronounced  against,  with  costs. 

The  Hersey  sailed  on  her  voyage  from  Leith  jin  March,  1834,  on  a 
general  trading  voyage ;  and  the  question  in  this  case  was  as  to  the 
validity  of  a  bottomry  bond,  bearing  date  the  4th  of  November,  1835, 
entered  into  by  the  master,  at  Hobart  Town,  in  the  prosecution  of 
her  voyage  to  England.  The  ship  arrived  in  London,  and  these  pro- 
ceedings were  commenced  by  the  Messrs.  Gore,  the  attorneys  of  the 
bondholder.     The  bond  was,  in  substance,  as  follows :        ^ 

'^  Know  all  men,  &c.,  that  I,  Joseph  Grimwood,  master  of  the  brig 
The  Hersey,  of  London,  of  the  burden  of  168  two  ninety-four  tons, 
now  at  her  moorings  in  the  river  Derwent,  oflF  Hobart  Town,  for  my- 
self and  James  Gardner,  of  London,  merchant,  and  James  M.  Baird, 
of  Old  Burlington-street,  in  the  county  of  Middlesex,  ship  owner, 
owners  of  the  said  brig,  am  bound  to  Thomas  Hewitt,  of  Hobart 
Town,  merchant,  in  the  sum  of  940i;  for  the  payment  of  which  said 
sum  to  Thomas  Hewitt,  his  executors,  &c.,  I  hereby  bind  myself,  &a, 
&c.  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this 
4th  of  November,  1835." 

"  Whereas  the  said  J.  Grimwood  is  upon  the  point  of  proceeding 

dto  sea  in  The  Hersey,  with  a  cargo  of  merchandise  from  this  port  to 

the  port  of  London ;  and  whereas  he  is  justly  indebted  to  persons  in 


1  [S.  C.  on  Appeal,  3  Moore  P.  C.  R.  79.] 
s  [The  Augusta,  i  Dod.  f  88.] 
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Hobart  Town  in  snms  of .  money  amounting  altogether  to 
470iL,  or  thereabouts,  *  for  provisions  and  other  necessaries  [  *405  ] 
supplied  in  and  on  board  the  said  brig,  for  the  support  of 
her  crew,  and  for  supplies  for  the  intended  voyage,  and  also  for 
necessaries  supplied  for  the  use  of  the  brig,  and  which  said  sum  he  is 
unable  to  pay ;  and  whereas  the  said  Grimwood,  being  unable  to  pay 
and  discharge  such  sum  of  money,  or  to  negotiate  his  bills  of  ex- 
change upon  the  owner  of  such  brig,  or  otherwise  to  raise  money  for 
the  payment  4l  the  said  sum,  hath  applied  to  and  requested  Thomas 
Hewitt  to  lend  and  advanfe  the  *sum  of  470Z.,  upon  bottomry  of  the 
said  brig,  at  the  rate  of  20?.  per  cent.,  for  the  voyage  from  the  port  of 
Hobart  Town  to  the  port  of  Londop,  for  the  purpose  of  enabling  him 
to  pay  the  said  debts,  and  which  the  said  Thomas  Hewitt  hath  con- 
sented and  agreed  to  do  ;  and  whereas  the  said  Grimwood  hath  this 
day  taken  up  and  received  of  and  from  the  said  Hewitt  the  full  and 
just  sum  of  470/.  sterling,  which  sum  is  to  run  ad  respondentia  upon 
the  block  and  freight  of  the  brig  Hersey,  from  the  port  aforesaid  on  a 
voyage  to  the  port  of  London,  having  permission  to  touch,  stay  at, 
and  proceed  to  all  ports  and  places  within  the  limits  x>f  the  voyage, 
at  the  rate  or  premium  of  20/.  per  cent,  for  the  voyage ;  in  considera- 
tion whereof,  the  usual  risks  of  the  seas,  rivers,  fires,  enemies,  and 
pirates,  are  to  be  on  account  of  the  said  Hewitt ;  for  the  further  secur- 
ity of  the  said  Hewitt,  the  said  Grimwood,  as  such  master,  doth  by 
these  presents  mortgage,  hypothecate,  and  assign  over  to  the  said 
Hewit^  bis  executors,  &c.,  &&,  the  said  brig,  and  also  her 
•  freight,  if  any,  payable,  together  with  her  tackle,  apparel,  [  *  406  ] 
and  appurtenances ;  and  it  is  hereby  declared,  that  the  said 
brig  and  her  freight  is  thus  assigned  over  for  the  security  of  the  said 
respandentiOj  and  shall  be  delivered  to  no  other  purpose  whatsoever 
until  payment  of  this  bond  is  first  made,  with  the  premium  due 
thereon.  Now  the  condition  of  this  obligation  is  such,  that  if  the 
above  bound  Joseph  Grimwood,  his  executors,  &X5.,  &c,  shall  and  do 
well  and  truly  pay,  or  cause  to  be  paid,  to  the  said  Hewitt,  or  to  his 
attorney  in  London,  legally  authorized  to  receive  the  same,  his  execu- 
tors, Sccy  icc^  the  full  and  just  sum  of  564/.  being  the  principal  of  this 
bond,  together  with  the  premium,  which  shall  on  arrival  become  due 
thereupon,  at  or  before  the  expiration  of  six  days  after  the  safe  arrival 
of  the  said  brig  at  her  moorings  in  the  river  Thames ;  or,  in  case  of 
the  loss  of  the  said  brig,  such  an  average  as  by  custom  shall  have 
become  due  on  the  salvage ;  then  this  obligation  to  be  void  and  of  no 
effect,  otherwise  to  remain  in  full  force  and  virtue. 
^  Signed,  sealed,  and  delivered  in  the  presence  of 

Jos.  Grimwood,  A.  J.  Stracey,  Robert  Gosson."     [seal.] 
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The  execution  of  the  bond,  and  the  signatures,  were  duly  verified. 

Addamsj  for  the  bondholder. 

NichoUj  corUrd, 

Sir  J.  NicHOLL.  This  is  a  suit  for  the  purpose  of  enforcing  pay- 
ment of  a  bottomry  bond,  given  by  the  master  of  The  Hersey  at  Ho- 
bart  Town.  The  bond  bears  date  the  4th  TUvember,  1835, 
[  *  407  ]  and  the  amount  *  for  which  it  wts  given  is  470/.  principal, 
besides  interest,  at  the  rate  of  20/.. per  cent.,  making  together 
564/.  The  Hersey  sailed  from  the  port  of  London  in  the  early  part 
of  1834,  and  returned  in  March,  1836;  and  the  bond  not  being  paid, 
a  suit  commenced  in  this  court  by  arresting  the  ship.  The  owners 
have  resisted  payment  on  the  ground  that  the  bond  is  invalid,  as  no 
sufficient  necessity  existed  for  hypothecating  the  ship  and  freight.  It 
thus  became  requisite,  in  support  of  the  bond,  to  send  to  Hobart 
Town  for  affidavits  and  accounts  in  verification.  Time  was  accord- 
ingly allowed,  which  has,  of  course,  delayed  the  proceedings ;  but  this 
was  necessary  for  the  purposes  of  justice ;  and  upon  the  affidavits  and 
documents  exhibited  on  both  sides,  the  whole  case  is  now  before  the 
court 

The  question  is,  whether  there  existed  a  sufficient  necessity  to 
authorize  the  master  to  borrow  money  on  bottomry,  and  to  hypothe- 
cate the  ship ;  for  that  is  the  true  principle  on  which  the  court  pro- 
ceeds in  enforcing  payment  of  bottomry  bonds.^  The  master  is  not 
the  owner  of  the  property  so  as  to  have  a  right  to  bind  it  at  hid  own 
will  and  pleasure.  He  is  not  to  hypothecate  without  a  necessity;  for 
the  hypothecation  may  be  unjust,  not  only  as  it  affects  the  property 
of  his  owners,  but  by  giving  a  priority  of  payment  to  one  creditor, 
and  thereby  operating  to  the  injury  of  other  creditors  and  of  mort- 
gagees ;  2  for  if  the  hypothecation  be  valid,  it  has  a  prefer- 
[  •408  ]  ence  to  all  *  other  liens,  except  seamen's  wages.  Hypothe- 
cation, therefore,  can  only  be  valid  if  bottomed  on  necessity, 
and  that  necessity  must  be  twofold ;  first,  a  necessity  of  obtaining 
supplies  in  order  to  prosecute  the  voyage ;  and,  secondly,  the  impos- 
sibility of  obtaining  those  supplies  in  any  other  way  than  by  an  hypo- 
thecation of  the  ship  itself ;  for  if  they  can  be  procured  upon  the 


1  See  The  Dunvegan  Castle,  supra,  333 ;  The  Prince  of  Saxe  Cobourg,  supra^  3S7 ; 
The  Orelia,  t5.  75. 

2  See  Duke  of  Bedford,  2  Hagg.  Ad.  R.  294. 
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credit  either  of  the  master  or  of  the  owners,  or  by  advances  on  the 
freight,  or  by  passage-money,  or  upon  any  other  credit  than  the  hypo- 
thecation of  the  ship,  the  bond  of  hypothecation  is  absolutely  Void. 
Necessity,  as  was  expressed  by  Lord  Stowell  in  the  case  of  The  Nel- 
son,^ is  the  vital  principle  of  hypothecation  bonds,  and  the  absence 
of  that  necessity  is  their  undoing ;  it  is  the  destruction  of  the  bond 
itself.  Such  is  the  principle  laid  down  by  Lord  Tenterden,  in  his 
book  on  Shipping,  by  Mr.  Holt,^  and  by  other  writers ;  and  the  prin- 
ciple is  supported  by  various  decisions  in  this  court,  and  very  strongly 
by  the  case  to  which  I  have  just  referred,  and  also  by  the  case  of  The 
Hero,'  which  was  cited  in  argument  It  becomes  necessary,  then,  to 
consider  the  history  of  this  voyage  by  the  master,  and  the  transactions 
which  occurred  in  the  course  of  it 

The  Hersey  was  a  new  brig,  and  therefore  not  so  liable  to  be 
affected  by  the  accidents  which  happen  in  a  long  voyage,  as  an  old 
vesseL    She  was  the  property  of  Alessrs.  Gardner,  Urquhart  &  Co., 
a  mercantile  bouse  in  London,  known  at  Hobart  Town ;  and 
she  sailed  £rom  this  country  *  on  a  trading  voyage  to  the  [  *  409  ] 
coast  of  Africa,  the  Mauritius,  and  back  agaiq  on  freight  to 
London.    Joseph  Grimwood  was  appointed  master  for  this  voyage. 
He  was  a  person  acquainted  with,  and  was  also  known  at,  Hobart 
Town,  for  be  had  been  there  on  a  former  voyage,  as  master  of  The 
Princess  Royal,  and  had  there  granted  a  bottomry  bond  on  that  ship, 
to  the  same  persons  as  appear  in  connection  with  the  present  bond. 
The  cargo  of  The  Hersey,  on  the  outward  voyage,  consisted  partly  of 
goods  on  freight  and  partly  of  goods  belonging  to  the  owners.     In 
February,  1835,  being  at  the  Cape  of  Good  Hope,  Grimwood,  with 
part  of  the  proceeds  of  his  owners'  cargo,  fitted  out  the  vessel  for  a 
a  voyage  to  Van  Diemen's  Land,  with  wine  on  freight,  and  partly 
with  the  other  part  of  the  owners'  cargo.    In  April  he  arrived  at  Ho- 
bart Town,  and  placed  himself  and  his  concerns  in  the  hands  of  Mr.  Orr, 
as  agent,  who  received  the  freight  and  proceeds  of  the  goods  landed 
and  sold,  and  with  the  remainder  of  the  cargo  the  master  went  on,  in 
May,  to  Sydney.  Before  the  master  quitted  Hobart  Town,  Mr.  Orr  ren- 
dered to  him  an  account  current,  in  which  he  gave  credit  for  185/.  135. 
&i,  the  amount  of  freight,  and  61L  9s.  2^,  the  proceeds  of  goods 
sold ;  but,  on  the  other  hand,  he  had  made  advances  to  the  master 
for  the  use  of  the  ship,  leaving  a  balance  in  her  favor  of  71.  Is.     This 
money,  however,  was  not  paid  to  the  master.     At  Sydney,  the  mas- 
ter disposed  of  the  remainder  of  the  owners'  cargo,  amounting  to 


1  1  Hagg.  Ad.  Bep.  169.  '  Shipping  and  Navigation  Laws,  p.  284. 

»  2]>od.^l89. 
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nearly  300t ;  of  this  sum,  he  expended  lOOL  in  the  parchase  of  coals ; 
and,  having  taken  in  a  few  goods  on  freight,  returned  to 
[  *  410  ]  Hobart  Town,  where  he  arrived  in  *  August,  and  again 
placed  himself  under  the  agency  of  Mr.  Orr.  Whilst  there 
he  obtained  a  cargo  of  oil  on  freight  to  London,  and  likewise  a  good 
many  passengers,  for  the  freight  and  passage*money  amounted  to 
about  800/.,  and  upon  that  sum  Mr.  Orr  has  charged  a  commission  at 
five  per  cent,  for  his  assistance  in  procuring  them  ;  that  appears  from 
the  accounts.  The  master  continued  at  Hobart  Town,  in  full  com- 
munication with  this  agent,  for  nearly  three  months.  On  the  27th 
of  October  the  vessel  was  ready  for  sea ;  but  the  excuse  of  the  mas- 
ter for  not  sailing,  is,  that  he  was  not  able  to  procure  the  accounts 
from  Orr,  though  Orr  complained  that  the  vessel  was  eating  her  head 
off;  and  it  is  not  until  the  3d  of  November,  the  day  before  the  vessel 
sailed  and  the  bond  was  execute(J|.  that  the  accounts  were  rendered. 
The  accounts  are  annexed  to  Mr.  Orr's  affidavit ;  and  in  one  account, 
headed  "  Captain  Grimwood  and  Owners  Hersey,  in  account  current 
with  William  Orr,  1835,  November,"  are  these  entries  — "  To  cash 
paid  disbursements  of  brig  Hersey,  at  Hobart  Town,  as  per  account, 
256/.  5^.  lid.  To  five  per  cent,  commission  on  freight  and  passage- 
money  procured  per  brig  Hersey  to  London,  (amount  806Z.  175.  9i,) 
40Z.  65.  lOd.  To  balance,  28/.  155.  7rf."  So  that,  according  to  this 
account,  there  was  a  balance  due  to  the  ship  of  28/.  155.  7d. ;  and  it 
is  expressly  sworn,  (and  it  is  an  extraordinary  fact,)  that  this  balance 
was  actually  paid  to  the  master  by  Orr.  The  account,  in  detail,  of 
these  disbursements,  is  headed,  "  Captain  Grimwood  and  Owners  of 
Hersey  to  William  Orr,  for  amount  of  said  brig's  disbursements  at 
Hobart  Town ; "  and  in  it  I  find,  apparently,  as  paid  for  the 
[•411]  •masters  private  account,  "August  26th,  Captain  Grim- 
wood, 10/. ;  September  12th,  20/. ;  October  6th,  30/. ;  Octo- 
ber 17tb,  20Z.;"  all  the  items  together,  exclusive  of  33/.  135.  SdL  for 
commissions,  amounting  to  222/.  125.  3d.  It  might  have  been  sup- 
posed that,  on  a  settlement  of  these  accounts,  and  a  payment  of  the 
balance  to  the  master,  all  the  charges  and  claims  of  Mr.  Onr  had  been 
satisfied,  and  that  the  ship  might  have  sailed;  but,  instead  of  that,  I 
find  a  further  account,  amounting  to  451/.  II5.  lld.j  and  among  the 
item?  are  — "  William  M.  Orr,  sundries,  83/.  25.  lOd,"  a  sum  due  to 
Mr.  Orr ;  then,  further  on;  there  is,  "  Sutherland,  Q.  and  R.,  sundries, 
46/.  25.  lOd. ;  Gaylor,  P.,  biscuit,  34/.  135.  6rf. ;  Sutheriand,  G.  and 
R.}'  again,  «  sundries,  16/.  65.  6rf. ;  Ditto,  ditto,  84/.  IO5.  Id"  These 
are  extraordinary  accounts,  and  they  are  without  any  vouchers  or 
bills  of  parcels. 
But  supposing  these  accounts  refer  to  supplies  and  necessaries  pro- 
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vided  for  the  ship,  in  what  way  does  it  appear  that  they  were  fur- 
nished on  the  credit  of  the  ship  ?     I  find  no  trace  of  any  intention, 
nor  any  necessity  to  raise  money  on  the  hypothecation  of  the  ship ; 
nothing  of  the  kind.     The  vessel  was  a  stout  vessel ;  it  had  met  with 
no  damage ;  it  required  no  repairs ;  it  had  never  been  in  distress ;  and 
the  master  was  in  no  want  of  funds,  nor  the  owners  of  credit     The 
master  was  intrusted  with  selling  the  owner's  goods,  receiving  the 
freight ;  and  there  is  no  advertisement  for  a  loan  or  advances  upon 
bills   or  otherwise;  though  certainly  Mr.  Hewitt   speaks  to  some 
unsuccessful  applications  of  that  kind.     However,  there  is 
*no  advertisement;  and  it  is  not  till  after  three  months,  [*412] 
during  which  time  the  master  was  in  full  communication 
with  Orr,  the  agent,  that  a  long  account  of  debts  due  from  the  ship 
is  produced,  and  a  bottomry  bond  taken.     Were,  then,  such  debts  so 
incurred  as  to  constitute  a  lien  on  the  ship,  and  to  give  the  master  a 
right  to  hypothecate  her  ?     If  the  funds  were  advanced  by  Mr.  Orr 
before  the  bottomry  bond  was  contemplated,  they  were  advanced  by 
him  on  the  credit  of  the  owners  or  master.     If  they  were  advanced 
on  the  guaranty  of  Orr,  the  debts  were  simple  contract  debts,  not 
entitled  to  priority  of  payment,  nor  authorizing  the  hypothecation  of 
the  ship.     Looking  further  into  this  transaction,  it  appears  to  be  a 
mere  contrivance  to  obtain  an  advantageous  mode  of  remittance  to 
London  without  risk,  and  with  a  premium  of  twenty  per  cent     In 
the  first  place,  who  is  Mr.  Orr  ?     He  is  the  agent,  charging  his  whole 
commission,  and  making  advances  on  the  credit  of  the  master  and 
owners.     Who  is  Mr.  Hewitt?     A  shipper  of  goods,  who  has  goods 
on  board  this  ship.     And  these  are  the  very  persons  to  whom  a  bond 
was  given  by  this  master  on  The  Princess  Royal.     That  bond  was 
given  jointly ;  here  Mr.  Orr  is  kept  out  of  sight,  and  the  name  of  Mr. 
Hewitt  alone  appears ;  but  a  letter,  inclosing  this  bond,  is  written  to 
the  agents  in  London,  and  directing  them,  on  the  receipt  of  the 
money,  to  pay  over  200t  to  the  credit  of  Mr.  Orr,  of  Hobart  Town. 
It  is  said  that,  in  the  former  transaction,  the  bond  was  paid ;  but  if  I 
understand  the  fact,  it  was  paid  by  a  mortgagee  of  the  ship ; 
and  it  was  not  his  interest  •to  resist  the  payment  of  the  [  •413  ] 
bond,  there  being  a  surplus  for  that  purpose  after  the  dis- 
charge of  the  mortgage. 

On  the  whole  of  this  case,  I  have  no  doubt  that  the  transaction  is 
correctly  stated  by  Mr.  Gosson,  in  his  affidavit  Mr.  Gosson  was  a 
sorgeon,  and  a  passenger  on  board  ;  and  he  states  that,  on  the  3d  No- 
Tembeti  Orr  threatened  to  arrest  the  master,  and  prevent  the  ship 
from  sailing,  unless  he  gave  a  bottomry  bond,  and  that  it  was  by 
oompQlsioU)  and  under  this  threat  of  airest,  that  the  master  executed 
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this  bond.  Bat  a  compulsion  of  that  sort  will  not  make  a  bottomry 
bond  valid ;  and  indeed,  if  this  transaction  were  upheld,  it  would,  as 
Lord  Stowell  observed  in  The  Augusta,^  "go  the  length  of  turning 
every  case  into  a  case  of  hypothecation."  I  am,  then,  of  opinion  that 
there  was  no  necessity  for  this  bond,  and  I  therefore  dismiss  the  appli- 
cation to  enforce  payment  of  it ;  and  as  I  think  the  vessel  has  been 
improperly  arrested,  and  that  the  owners  have  been  put  to  consider* 
able  inconvenience  and  expense  in  examining  this  bond,  I  am  further 
of  opinion  that  they  are  entitled  to  their  costs. 

From  this  sentence  there  was  an  appeal,  by  reason  ''  that  the  bond 
was  proved  to  have  been  given  for  necessary  disbursements  on  ac* 
count  of  the  ship,  in  a  port  where  the  owners  had  no  personal  credit; 
and  that  there  was  no  proof  whatever  of  the  fraud  ^nd  other  miscon- 
duct imputed  to  the  obligee  of  the  bond,  in  order  to  impeach 
[  •  414  ]  its  validity,"  but  after  counsel  had  been  *  heard  for  the  appel- 
lants, the  sentence  was  afiirmed,  with  costs.^ 

Sir  Frederick  Pollock  and  Addams^  for  the  appellants. 

Sir  W.  W.  FoUeU  and  NichoU,  contrd. 


Perth,  Spink. 

January  12, 1838. 

Collision.  Principles  applicable  to  steam- vessels.  Hdd^  that  a  steamer — which,  going  in  a 
fog  with  nnahated  speed,  in  a  track  frequented  by  coasters,  did  not,  when  hailed,  order  her 
engines  to  be  stopped,  and  a  collision  ensued  —  was  liable  to  the  amount  of  damage  and 
costs.' 

This  was  a  suit,  by  the  sole  owner  of  The  Ariel,  a  collier,  of  South 
Shields,  for  damage  to  the  amount  of  127t,  by  The  Perth,  a  Dundee 
steamer. 

Bumaby  and  Haggard^  for  The  Ariel. 


1  1  Dod,  288.  .  »  [8  Moore,  P.  C  R  79.] 

<  [The  Londonderry,  4  Notes  of  Cases,  Snpp.  xxzi ;  The  Europa,  2  Law  &  £q.  B. 
667.] 
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Phxllimore  and  Addams^  for  the  steamer. 

Sir  J.  NrcHOLL.  The  Ariel,  a  brig  of  215  tons  and  nine  men, 
with  a  cargo,  alleges  *'  that  she  was  struck  and  damaged,  about 
seven  P.  M.  on  the  4th  of  January,  while  standing  out  from  the 
shore,  at  nearly  high  water,  (off  Size  well  Bank,)  on  the  starboard 
tack,  and  all  hands  on  deck,  the  wind  being  W.  N.  W., —  adverse  to 
the  collier,  —  the  night  dark,  and  the  weather  hazy  ;  that  upon  hear- 
ing the  noise  of  paddles  to  windward,  she  was  put  about  to  stand  for 
the  shore  on  the  larboard  tack,  and  a  lighted  candle  held  on  the 
weather  side  of  the  quarter-deck ;  that  as  soon  as  the  steamer  was 
descried,  the  crew  of  the  brig  shouted,  "  Keep  your  helm  hard  a-port ;" 
that  there  was  no  answer,  the  engines  were  not  stopped,  nor 
was  her  *  speed  diminished,  nor  course  altered ;  and  that  the  [  *  415  ] 
steamer  struck  the  brig  violently,  and  then  pursued  her 
course;  that  the  brig,  the  weather  being  favorable,  got  into  Harwich." 
The  rejoinder  added,  "  that  the  collision  was  from  the  steamer  not 
keeping  more  to  the  eastward,  the  place  of  collision  being  directly  in 
the  track  of  coasters  between  Yarmouth  and  Orfordness,  and  that  many 
vessels  were  drawing  up  towards  the  land,  to  anchor  during  the  ebb." 

On  the  part  of  the  steamer  it  was  alleged,  "she  was  of  399  tons, 
had  two  engines  of  150  horse  power,  thirty-two  men,  and  two  strong 
lights ;  that  the  large  bell  was  rung  about  half-past  six,  and  thence 
every  half  minute ;  that  a  good  look-out  was  ordered,  and  the  helms- 
man to  be  careful ;  that  the  master  and  mate  were  on  deck,  and  that 
as  soon  as  the  mate  heard  voices,  and  saw  the  topgallant  sails,  be 
called  out,  Port  the  helm  and  go  astern ;  but  that  before  the  order 
could  be  given  to  stop  the  engines,  both  vessels  had  come  in  contact, 
and  that  they  soon  separated,  each  going  opposite  courses."  The 
Perth  denied  "that  she  was  asked  to  stay  by  The  Ariel,  or  was 
blamable." 

Sach  is  an  outline  of  the  statements  on  either  side,  and  there  are 
alBdavits  pretty  much  to  the  same  effect 

Respecting  steamers  generally,  they  are  a  new  species  of  vessel, 
and  call  forth  new  rules  and  considerations :  they  are  of  vast  power, 
liable  to  inflict  great  injury,  —  and  particularly  dangerous  to  coast- 
ers,—  if  not  most  carefully  managed  ;  yet  they  may,  at  the  same 
time,  with  due  vigilance,  easily  avoid  doing  damage,  for 
they  are  much  *  under  command,  both  by  altering  the  helm,  [  ^416  ] 
and  by  stopping  the  engines ;  they  usually  belong  to  great 
and  opulent  companies,  and  are  fitted  out  at  great  cost,  and  on  these 
considerations,  when  they  afford  assistance,  they  obtain  a  large  re- 
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maneration.  The  owners  of  sailing  vessels  have,  I  think,  a  right  to 
expect  that  steamers  will  take  every  possible  precaution. 

Sach  are  the  principles  necessary  to  be  observed  in  administering 
justice,  in  cases  of  this  description,  in  the  Court  of  Admiralty ;  and 
it  is  desirable  that  they  should  be  known. 

It  is  admitted  that  the  weather  was  hazy  and  foggy,  and  Barney, 
a  passenger  in  the  steamer,  proves  that  they  did  not  see  the  brig  until 
her  topgallant  sails  were  visible ;  they  then  were  close  upon  her,  bat 
did  not  see  the  hull ;  the  fog,  therefore,  was  dense  and  low,  lying  on 
the  water,  so  that  even  the  strong  light  on  the  bow  would  be  useless, 
and  even  that  on  the  funnel  head  would  hardly  be  sufficiently  visible. 
The  steamer,  too,  was  going  through  the  fog  at  the  rate  bf  twelve 
miles  an  hour,  in  a  course  where  coasters  are  numerous,  and  yet  she 
did  not  abate  her  speed,  nor  did  she  keep  further  out  from  the  shore, 
and  more  to  the  eastward  —  which  she  could  easily  have  done. 
Again,  it  is  admitted  by  the  steamer  that  she  heard  shouting,  and 
that  an  order  was  given  to  port  the  helm  —  a  very  proper  precaution 
at  that  time  —  (and  without  which  the  brig  might  have  been  struck 
amidships) ;  but  was  that  all  that  could  have  been  done  ?  Some 
time  elapsed— -the  master  went  forward,  and  yet  no  orders  were 
given  to  stop  the  engines ;  and  I  cannot  understand  why 
[  *417  ]  they  were  not  directed  to  *  be  stopped ;  it  would  have  been 
a  common  precaution.  My  opinion  is,  that  vessels  of  this 
class  are  bound  to  use  the  utmost  care. 

The  court  then  addressed  Captain  Stanley  Clarke  and  Captain 
Weller,  two  of  the  Elder  Brethren  of  the  Trinity  House:  — 

Having  now  stated  the  principles  which  the  court  is  disposed  to 
uphold,  and  that  it  is  incumbent  upon  the  steamer  to  show  that  there 
was  no  mismanagement,  no  blame  imputable  to  her,  your  opinion  is 
requested,  whether,  in  this  case,  the  steamer  is  answerable  for  the 
damage,  or  whether  she  is  completely  exonerated,  as  having  done  all 
in  her  power  to  avoid  the  collision  ? 

The  senior  Trinity  Master  replied :  —  We  are  of  opinion  that,  con- 
sidering the  fog  and  other  circumstances,  the  steamer  ought  to  have 
reduced  her  speed  one  half;  such  a  preoaution  was  due  to  the  safety 
of  the  upward  bound  vessels ;  as  soon  also  as  the  shouting  was 
heard,  the  engines  should  have  beeb  stopped :  by  our  own  experience, 
we  know  that  a  steamer  can  be  stopped  in  nearly  her  own  length ; 
the  force  of  the  blow  would  at  least  have  been  much  weakened. 

The  court  condemned  The  Perth  in  the  damages  and  costs. 
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•  Lagan,  otherwise  Mimax.  [•418  ] 

January  12, 1838. 

Possession  of  a  ship,  time  haying  been  allowed  for  an  appearance  bj  the  purchaser,  decreed, 
in  panam  to  former  owners,  upon  affidarits  that  the  ship,  haying  been  abandoned  by  the 
master  was  sold  without  their  concurrence  or  consent. 

In  September,  1837,  this  ship  was  arrested,  in  a  cause  of  posses- 
sion,^ at  the  instance  of  Steen  &  Co.,  of  Belfast,  and  upon  an  affi- 
davit of  one  of  the  partners,  that  she  had  been  sold  at  Archangel 
without  the  consent  or  concurrence  of  the  owners ;  and  subsequently 
upon  another  affidavit,  it  appeared  that  in  September,  1836,  the  ship 
got  upon  a  sand  at  the  mouth  of  the  river,  close  to  the  port  of  Arch- 
angel, there  abandoned  by  the  master,  and  sold  by  auction  under  the 
directions  of  Lloyd's  agent,  and  bought  for  45^  (though  stated  to 
have  been  worth  250^)  by  a  partner  of  Steen  &  Co.'s  agents ;  and 
that  the  purchaser  had  changed  her  name. 

A  certificate  of  registry  of  ownership  in  Steen  &  Co.  was  ex- 
hibited, and  on  the  4th  default  being  granted,  AddamSy  on  the  17th 
November,  moved  for  a  decree  of  possession  ;  but  the  court  durected 
the  application  to  stand  over,  in  order  that  the  purchaser  at  Arch- 
angel, who  had  been  communicated  with  on  the  arrest  of  the  vessel, 
might  have  further  time  to  appear. 

On  this  day,  there  being  no  such  appearance,  the  motion  was 
renewed  and  granted.^ 


•  Rapid,  Cochrane.  [  •419  ] 

February  8,  1838. 

Ships  of  war  assisting  British  merchantmen  are  entitled  to  salvage  for  important  services ; 
but  aliter  if  slight,  and  not  promptly  demanded.'  A  claim — made  after  a  delaj  of  eight 
months — not  in  rem^  but  by  monition  against  owners  and  consignees,  dismissed.* 

On  the  21st  of  January,  1837,  a  monition  was  applied  for  against 
the  owner  of  The  Rapid,  and  the  owners  and  consignees  of  the 

1  See  The  John,  2  Hagg.  Adm.  R.  305. 

*  See  3  &  4  Vict  c.  65,  s.  4. 

3  [For  cases  a| to  salvage  hj  king's  ships,  see  The  Maiy  Ann,  1  Hagg.  Ad.  R.  158.] 

«  [The  Samud,  4  Law  &  Eq.  Rep.  581 ;  The  Clifton,  3  Hagg.  R.  117.] 
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cargo,  to  appear  and  show  cause  in  a  salvage  suit^  The  application 
was  made  upon  an  affidavit,  from  the  agent  of  Captain  Rowley  and 
the  officers  and  crew  of  H.  M.  S.  Sapphire,  with  this  certificate :  — 

"  I  hereby  certify  that  the  brig  Rapid,  of  Teignmouth,  w^hereof  I 
am  the  master,  bound  to  London,  with  a  cargo  of  cotton,  silk,  &cc^ 
grounded  oh  Long  Island,  in  the  Gulf  of  Smyrna,  on  the  evening  of 
the  3d  of  May  instant ;  on  the  4th,  at  six,  P.  M.,  made  the  signal  of 
distress  to  H.  M.  S.  Sapphire,  who  anchored  immediately,  and 
through  her  assistance  was  hove  off  the  following  morning,  and 
anchored  in  safety. 

"  (Signed)     Geo.  A.  Cochrane." 

This  certificate  was  addressed,  "  To  Mr.  Warren,  of  Teignmouth, 
owner,  and  all  others  whom  it  may  concern;"  and  was  dated  on 
board  The  Rapid,  at  anchor,  5th  May,  1836. 

Per  Curiam.  The  services  do  not  appear  of  great  merit,  and  a 
considerable  time  has  elapsed  since  they  were  rendered ;  it  is  a  pity 
the  matter  has  not  been  settled.  The  affidavit  does  not  verify  the 
certificate ;  when  it  is  amended  in  that  respect  I  will  allow  the  moni- 
tion to  issue. 

On  the  18th  of  April,  the  warrant  having  been  executed  on  the 
owner  and  thirteen  consignees,  was  returned :  and  an  ap- 
[  *  420  ]  pearance  being  given  for  *  the  parties  monished,  the  case 
came  on  upon  petition  and  affidavits.     The  value  of  the  pro- 
perty saved  was  put  at  12,000i.     No  bail  was  given. 

QueerCs  Advocate  and  Phillimorej  for  H.  M.  S.  Sapphke,  in  ac- 
counting for  the  lapse  of  time  since  the  service,  stated  that  at  first 
Captain  Rowley  was  not  aware  that  the  Sapphire  was  entitled  to 
salvage ;  but  that  he  had  since  directed  these  proceedings,  in  order 
not  to  sacrifice  the  interests  of  his  officers  and  men. 

Burnaby  and  Addams^  for  the  parties  cited. 

Sir  J.  NicHOLL.  On  the  morning  of  the  4th  of  May,  1836,  The 
Rapid  was  on  shore  in  the  Gulf  of  Smyrna,  with  a  signal  of  distress : 
H.  M.  S.  Sapphire,  not  on  any  special  service,  went  to  her  assistance, 
and  came  to  an  anchor,  as  near  as  she  could  for  her  own  safety.  Cap- 
tain Rowley  sent  his  first  lieutenant  to  inquire  the  cause  of  the  signal. 


See  The  Meg  Merrilies,  suproj  346. 
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when  Captain  Cochrane,  the  master,  stated  that  he  had  got  on  shore 
by  missing  stays,  —  therefore,  a^ightly  and  easily,  I  apprehend,  as 
could  be,  —  that  he  had  applied  all  his  ship's  force  to  get  her  off,  but 
it  was  of  no  avail,  and  he  should  be  glad  of  assistance.  Upon  this 
report,  Captain  Rowley  sent  boats  with  a  stream  cable  and  two 
hawsers ;  and  the  crews  of  the  boats,  and  also  The  Rapid's  own 
crew,  applied,  that  evening,  all  their  force  to  heave  her  off,  but  with- 
out success ;  they  gave  over  at  midnight,  and  on  the  next  morning, 
at  five,  they  again  set  to  work  ;  they  hove  upon  the  cables,  and  parts 
of  the  cargo  were  landed  to  lighten  the  vessel  abaft ;  and  at 
length,  while  preparing  to  make  a  further  effort,  the  tide  •sud-  [  •421  ] 
denly  carried  her  off,  at  nine,  A.  M.,  and  she  anchored  in  . 
safety.  The  master  then  signed  a  certificate  of  the  service  he  had 
received ;  but  the  certificate  was  not  required  nor  given  with  a  view 
to  salvage.  At  ten,  A.  M.,  The  Sapphire  hove  up  anchor  and  pur- 
sued her  destination. 

This  transaction,  then,  is  completed  on  the  5th  of  May,  1836,  and 
no  proceedings  are  commenced  here  until  the  21st  of  January,  1837 ; 
and  it  is  said  that  Captain  Rowley  erroneously  considered  that  it 
was  bis  duty  to  render  salvage  services  to  British  merchantmen  with- 
out remuneration;^  but  if  naval  officers  are  in  ignorance  of,  or  mis- 
take their  own  legal  rights,  and  for  eight  months,  as  here,  delay  to 
assert  them,  it  is  their  own  fault,  and  the  consequences  must  fall 
upon  themselves ;  however,  if  Captain  Rowley  had  applied  in  due 
time  it  would  have  been,  by  his  own  showing,  a  very  slight  case  for 
remuneration. 

To  entitle  H.  M.  ships  to  a  salvage  remuneration  for  services  to  a 
private  ship,  the  services  must  be  important,  and  even  then  the  remu- 
neration would  be  less  than  to  a  merchant  ^ip  ;  and  the  same  princi- 
ple applies  in  war  salvage ;  —  and  for  many  reasons :  they  lose  no 
time*;  and  they  run  no  risk  of  property  —  both  are  at  the  expense  of 
the  public.     In  this  case,  also,  there  was  no  special  assistance ;  no 
bad  weather ;  no  personal  danger ;  no  peculiar  skill ;  no  great  labor. 
The  Rapid  had  taken  steps  to  lighten  herself,  and  there  is  no  help' 
either  in  reshipping  or  in  guarding  the  cargo ;  some  ac- 
knowledgment might  be  *due  to  Captain  Rowley  and  the  [  *422  ] 
ofiicers,  and  something  to  distribute  among  those  of  the 
men  who  bad  particularly  exerted  themselves ;  but  I  cannot  easily 
describe  a  case  of  less  salvage  merit  in  a  ship  in  the  public  service : 
the  claim  therefore,  even  if  it  bad  been  made  recenti  faclo^  would 
hardly  have  been  sustainable. 

1  See  ThetiB,  svpra,  14 ,  Lustre,  155 ;  Ewell  Grove,  209. 
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The  letter  of  Captain  Rowley  to  the  agents,  authorizing  this  claim, 
has  not  been  produced  to  the  couft;  and  certainly,  if  a  real  claim 
had  been  intended,  the  ship  should  have  been  arrested ;  but  instead 
of  that,  the  agents  try  to  negotiate  a  remuneration,  and  failing,  these 
proceedings  are  commenced  —  and  how?  Not  in  rem  —  the  real 
foundation  of  this  jurisdiction,  though  there  may  be  some  cases  of 
special  circumstances  where  salvors  have  been  allowed  to  proceed  by 
monition ;  but  generally  the  ship  and  freight  are  alone  liable,  and 
where  they  can  be  proceeded  against,  I  am  not  disposed  to  regard 
salvors  as  having  a  right,  to  follow  cargo,  as  prize  goods  may  be  fol- 
lowed to  abide'the  final  adjudication. 

In  this  case  there  is  not  sufficient  proof  that  the  cargo  itself  was 
rescued  froni  peril ;  yet  after  the  consignees  have  parted  with  the 
property  —  no  doubt,  at  least,  with  the  greater  part  —  and  may  have 
remitted  the  proceeds,  and  upon  that  which  may  remain  on  hand 
they  may  have  made  advances,  monitions  at  considerable  expense  are 
served  upon  them  and  upon  the  owner  of  the  ship,  which  in  the 
interval  of  time  may  have  passed  into  other  hands  or  have  been 
mortgaged.  If  Captain  Rowley  had  been  left  to  his  own  honorable 
mind,  he  probably  would  not  have  instituted  this  suit,  and  I  dis- 
miss it. 


I  M23  ]  •  Hope,  Norman. 

February  17,;  1838. 

Salvage  of  caigo  and  crew,  by  trai^hipment  (on  board  a  raloable  Indiamao)  from  an  Ameri- 
can  ship  in  a  sinking  itate,  about  three  hundred  miles  eastward  of  the  Cape  of  Good  Hope. 
Property  saved  7,000/.  Salvage,  2,000/.  Apportionment  among  owners,  officers,  passen- 
gers, and  crew. 

This  was  a  proceeding  against  an  American  vessel  for  salvage. 
On  the  17th  November,  an  action  was  entered  by  the  late  steward 
and  eighteen  of  the  crew  of  The  Duke  of  Roxburgh,  and  the  usual 
warrant  of  arrest  extracted;  on  the  18th,  a  similar  action  having  been 
entered  on  behalf  of  the  master,  owners,  officers,  passengers,  and  crew, 
and  a  warrant  extracted,  these  actions  were  consolidated;  and  upon  an 
appearance  for  the  master  of  The  Hope,  and  the  owners  of  the  goods 
saved,  alleged  to  be  of  the  value  of  6,997/.,  besides  goods  sold  at  St 
Helena  for  $573 ;  bail  was  given  in  4,000/.,  and  a  tender  made  of 
1,500/.  The  original  action  was  entered,  as  a  compromise,  it  was 
stated,  was  arranging  to  the  prejudice  of  those  who  entered  it 
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The  facts  were  as  follows:  —  The  D.  of  Roxburgh,  417  tons  and 
twenty-four  men,  on  a  voyage  from  Madras  to  London,  with  cargo, 
Talaed  at  upwards  of  20,000Z.,  saw  at  11  A.  M.  of  29th  July,  about 
twenty-five  miles  off  Algoa  Bay,  The  Hope,  of  Philadelphia,  from 
Canton  to  New  York,  with  signal  of  distress ;  that  upon  four  men  of 
The  D.  of  R.  being  put  on  board,  they  found  she  had  a  valuable  cargo 
of  tea  and  silk,  a  crew  of  seventeen,  exhausted,  and  a  passenger,  and 
four  and  a  half  feet  water  in  the  hold  ;  that  they  assisted,  and  on  the 
next  day,  the  leak  gaining,  the  two  captains  agreed  to  transship  the 
silks,  and  such  other  cargo  and  stores  as  could  be  effected ;  and  in 
the  afternoon  it  came  on  to  blow,  so  that  The  Hope,  having 
thirteea  and  a  half  feet  water,  was  necessarily  •  abandoned.  [  *  424  ] 
The  D.  of  R.,  with  the  master,  crew,  and  passenger  of  The 
Hope,  and  such  goods  as  had  been  transshipped,  reached  St.  Helena 
on  28th  August,  where  part  of  the  goods  were  sold  to  meet  disburse- 
ments from  the  increased  victualling  and  other  expenses ;  she  arrived 
in  London  on  31st  October. 

Queeris  Advocatey  Phillimore^  Addams,  and  Hoffgard^  for  the  differ- 
ent claimants. 

Bumaby.zxid  Jenner  for  The  Hope. 

Sib  J.  NiCHOLL  —  [Stated  the  proceedings  and  the  facts.]     The 
case  is  rather  under  singular  and  unusual  circumstances,  and  perhaps 
calling  for  the  jealousy  of  the  court.    What  excites  that  jealousy,  are, 
first,  the  transshipments ;  they  may  lead  to  deception  on  the  owners 
and  underwriters.     Secondly,  the  statement  of  the  American  master, 
that,  on  29th  July,  he  was  preparing  to  run  into  Algoa  Bay,  and  that 
the  master  of  The  D.  of  R.  declined  to  assist  him  in  that  respect. 
Now  it  certainly  is  to  be  vigilantly  watched  how  far  a  ship,  giving 
assistance  in  distress,  adopts  the  best  measures ;  and  if  The  Hope 
could  have  been  conducted  into  Algoa  Bay  without  risk  to  The  D.  of 
R,  it  i?70uld  detract  much  from  the  amount  of  remuneration.     But 
considering  that  this  statement  did  not  find  its  way  into  the  earlier 
history,  (there  being  no  mention  of  it  either  in  the  correspondence  at 
St  Helena,  or  in  Norman's  first  affidavit,)  and  that  The  D.  of  R.  had 
a  valuable  cargo,  there  is  not  sufficient  evidence  to  satisfy  the  court 
that  there  was  any  refusal  on  the  part  of  The  D.  of  R.  to  do 
what  was  most  proper.     I  must  then  take  the  case  *  as  one  [  *  425  ] 
in  which  every  thing  was  properly  done ;  and. the  service  is 
certainly  very  meritorious. 

Bearing,  then,  in  mind,  that  The  D.  of  R.  was  so  fully  laden,  that 
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in  order  to  receive  the  transshipments,  she  was  obliged  to  throw  some 
things  overboard  ;  the  inconvenience  from  the  accession  of  numbers ; 
the  time  and  labor  in  the  removal  of  cargo ;  its  preservation ;  the  de- 
tention at  St.  Helena ;  and,  finally,  the  preservation  of  life ;  I  think 
1,500/.  is  too  little  in  reference  to  the  merit  of  the  transaction,  and 
the  rate  of  remuneration  in  former  cases ;  and  I  give  2,000/.  and  costs. 
On  2d  March,  the  parties  not  agreeing  as  to  the  apportionment, 
two  statements  were  submitted  to  the  court  for  its  award. 

Sir  J.  NicHOLL.  It  is  difiiQult  for  the  court,  in  apportioning  sal- 
vage, to  satisfy  the  owners,  and  the  seamen,  and  also  itself.  In  this 
instance,  the  owners  had  no  personal  merit,  and  if  they  take  850/.  it 
is  ample.  To  the  300/.  proposed  for  the  representatives  of  the  cap- 
tain, I  add  50/. ;  and  I  give  100/.  to  the  first,  and  50/.  to  the  second 
mate;  they  each  had  additional  responsibility.  Of  the  650/.  that 
remain,  I  am  of  opinion  that  the  passengers  are  entitled  to  share  as 
able-bodied  seamen ;  they  were  delayed  and  experienced  some  incon- 
venience.^ The  crew  will  take  in  proportion  to  their  wages ;  they 
had  some  extra  labor,  but  only  for  a  few  hours ;  there  are  also  three 
apprentices,  and  they  will  take  shares  equal  with  the  seamen  at  the 
lowest  rate. 


[  •  426  ]  •  Piratical  Proahs. 

March  2, 1838. 
Upon  the  destrnction  of  piratical  gun-boats,  bonntiea,  in  respect  of  their  crews,  decreed. 

The  Queen^s  Advocate^  in  moving  for  a  decree  under  6  Greo.  IV. 
c.  49,  upon  the  destruction  of  some  piratical  gun-boats,  in  order  that 
the  respective  bounties  of  20/.  for  each  man  on  board  who  was  killed, 
and  5/.  for  each  of  the  remainder,  might  be  obtained,  said,  that  in  two 
cases,  (they  were  those  of  Sir  John  Pechell  and  Hon.  Capt  Abbott,) 
bounties  had  been  held  to  be  due  even  when  the  actions  where  on 
land. 

The  motion  was  supported  by  affidavit  and  documents  annexed 

Sir  J.  NicHOLL,  observing  that  there  was  very  active  and  gallant 
I  See  Hie  SaU(»a,  2  Hagg.  Adm.  B.  S69. 
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condact  on  the  part  of  Captain  Vassall  and  the  officers  and  crew  of 
The  Harrier,  granted  the  motion.*     The  decree  was  as  follows :  — 

The  court  pronounced  two  armed  piratical  proahs,  and  three 
sampans  to  have  been,  at  the  time  of  their  destruction,  manned  and 
navigated  by  pirates,  or  persons  engaged  in  acts  ^f  piracy;  to  have 
been  attacked  and  destroyed  at  the  island  of  Soogie,  by  H.  M.  sloop 
Harrier,  Sir  Spencec  L.  H.  Vassall,  commander;  and  that  there  were 
alive  and  on  board  one  hundred  men,  of  whom  four  were  killed,  and 
ninety-six  effected  their  escape. 

There  was  a  similar  decree  as  to  one  hundred  men  on  board  other 
piratical  vessels,  also  destroyed  by  The  Harrier  at  the  island  of  Ar- 
roa,  of  whom  thirty-five  were  killed,  and  the  re^  escaped. 


•  Isabella,  Monro.  [  *  427  ] 

March  2, 1838. 

A  Tetie],  tiiddetily  dismasted,  was,  while  at  anchor,  and  with  jury-nasts,  taken  in  tow  hj  a 
Talnable  steamer,  (engaged  on  purpose,)  for  nine  hoars ;  npon  the  facts,  the  Trinity  Mas- 
ters being  of  opinion  that,  naatically,  the  service  was  towing,  without  risk  on  either  side, 
the  court  upon  a  raloe  of  21,000/.  awarded  600/.  and  costs. 

This  East  Indiaman,  of  600  tons,  going  down  channel,  was  com- 
pletely dismasted,  on  the  night  of  the  28th  of  November,  by  a  sadden 
sqnall ;  she  had  fonr  anchors  and  412  fathoms  of  chain-cable,  and  she 
anchored  in  mid-channel,  off  Dnngeness ;  on  the  next  day,  the  weather 
was  fine,  jury-masts  were  rigged,  and  about  noon,  a  collier  took  the 
second  mate,  and  landed  him  at  Dover  to  engage  a  steamer;  the  pas- 
sengers remained  on  board.  After  some  negotiation,  The  Dutchess  of 
Kent  steamer,  of  140  horse  power,  was  engaged  at  Ramsgate,  (from 
whence  she  was  to  have  gone  to  London  with  passengers,)  and  she 
Teached  the  ship  about  nine  A.  M.  of  the  30th,  (the  wind  being  S. 
W.  and  S.  W.  by  W.,)  took  her  in  tow,  brought  her  to  an  anchor  in 
the  Queen's  Channel  at  five,  P.  M.,  and  remained  by  her  that  night. 

The  ^alue  of  the  ship  and  cargo  was  21,000/. ;  the  value  of  the 
steamer,  12,000;  the  action  was  in  3,000/. ;  the  tender  400/. 

The  question   being,  whether   The   Isabella,  under  jury  rigging, 


^  See,  as  to  a  distribotioii  of  bounties  upon  a  capture  of  plrateB,  2  Hagg.  Adm.  B. 
407. 

24* 
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would,  unless  with  the  assistance  of  a  steamer,  have  probably  got 
into  safety  without  considerable  risk  of  being  driven  on  the  Goodwin 
Sands,  or  into  the  North  Sea,  the  court  was  attended  by  Captain 
Welbank  and  Captain  Nelson,  Trinity  Masters.^ 

Phillimore,  and  AddamSy  for  the  salvors. 

l^aeefCs  Advocate  and  Haggard^  contrd. 

[  *  428  ]  *  Sir  J.  Nicholl.  In  taking  the  opinion  of  the  Trinity 
Masters  upon  the  above  point,  after  stating  the  facts  and 
principles  of  law,  observed  to  them,  that  to  estimate  a  salvage 
service,  all  the  circumstances  must  be  taken  into  consideration  in  a 
combined  view;  and  that  if  towage  led  to  the  rescue  of  a  vessel  from 
danger,  it  should  be  remunerated  as  salvage ;  or  if  an  engagement 
even  were  made  in  port  to  go  out  and  to  tow,  yet  that  unforseen  cir- 
cumstances might  convert  such  towage  into  a  salvage  service.^ 

The  Trinity  Masters  were  of  opinion  that,  as  seamen,  the  service 
was  merely  towage ;  that  there  was  no  risk,  no  straining  of  engines, 
the  wind  being  fair  during  the  whole  time,  and  the  vessel  jury  rig- 
ged ;  y^t  that  the  services  of  the  steamer,  though  not  essential  to  the 
safety  of  The  Isabella,  should  be  handsomely  rewarded. 

Award  of  600/.  and  costs. 


Columbia,   Thornton. 

April  26,  1838. 

A  Batch  ship  going  to  the  assistance  of  a  British  merchantman  almost  in  a  sinking  state,  tnd 
whose  crew  refused  any  longer  to  stay  by  her,  receives  on  board  the  master,  officers,  pas- 
sengers, and  crew,  and  yaluablo  treasure,  and  brings  them  to  England,  held  entitled  to  sal- 
vage as  for  a  derelict. 

A  moiety  of  the  treasnre  decreed  and  apportioned. 

This  was  a  case  of  salvage  for  bullion  transshipped,  in  The  At- 
lantic, from  a  British  merchantman,  and,  together  with  the  captain, 
officers,  crew,  and  passengers  of  the  same  vessel,  brought  to  England 
by  The  Phenomene,  a  Dutch  brig. 


^  See  The  Salacia,  in  notis,  2  Hagg.  Adm.  B.  270.    City  of  £dizibiu|;h,  Id.  333. 
See  London  Merchant,  supra,  d98. 
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Queen^s  Advocate  and  PhiUimore  for  the  Salvors. 

Bumaby^  Addams^  JBoffffard,  and  Robinson^  for  the  several  con- 
signees of  cargo. 

*  Sir  J.  NicHOLL.  This  is  a  case  of  high  merit ;  the  only  [  *  429  ] 
question  is  as  to  the  amount  of  remuneration  for  the  facts 
are  not  controverted ;  it  is  desirable  to  state  them  succinclly.  The 
Phenomene,  a  Dutch  ship,  of  500  tons  and  26  men,  was  on  her  voyage 
with  a  cargo  from  Batavia  to  Rotterdam  ;  and  on  the  morning  of  the 
28th  of  January,  in  lat.  42°  53'  N.,  long.  240'25'  W.,  she  saw  a  ship 
with  a  flag  of  distress,  and  reached  her  about  5,  P.  M.  This  was 
The  Ck>lumbia,  of  500  tons,  with  a  cargo  from  Bombay  to  London  ; 
her  rudder  had  been  unshipped  on  the  21st,  and  the  efforts  of  the 
crew  to  substitute  a  temporary  one  had  failed ;  the  vessel  was  thus 
ungovernable,  rolling  excessively,  and  with  the  sea  occasionally 
breaking  over  her,  so  that  she  was  expected  to  founder ;  and  the  crew, 
by  working  at  the  pumps,  and  by  other  fatigue  and  exposure,  had 
become  exhausted  and  reduced,  eight  being  sick ;  and  altogether  the 
ship  was  in  so  hopeless  a  state,  that  on  The  Phenomene  coming  up 
she  was  requested  to  remain  by  her  during  the  night ;  and  on  the  fol- 
lowing morning  the  crew  of  The  Columbia  informed  the  master,  in 
a  very  respectful  manner,  that  they  could  no  longer  stay  by  the  ves- 
sel ;  and  Captain  Hoed  took  the  master  of  the  Columbia,  with  his 
officers,  passengers  and  crew,  on  board  The  Penomene,  together 
with  some  provisions,  stores,  and  bullion  ;  and  on  the  13th  of  Febru- 
aiy,  they  arrived  in  her  at  Plymouth. 

The  case  is  one  of  very  considerable  humanity,  and,  indeed,  has 
every  ingredient  to  support  a  liberal  reward.     The"  Phe- 
nomene had  herself  •received  some  damage;  she  is  a[*430] 
foreign  vessel,  and  had  not  therefore  an  obligation  towards 
fellow-subjects  to  render  this  assistance  ;  and  I  must  remember  that, 
upon  the  27th,  signals  of  distress  had  been  made  to  another  sail,  and 
no  Attention  paid  to  them.     The  circumstances  then  justify  my 
regarding  this  ship  as  derelict :  she  had  been  from  necessity  aban- 
doned :  both  ship  and  cargo  were  lost  to  the  underwriters :  the  pro- 
perty saved  is  about  10,000/. ;  and  I  direct  it  to  be  divided  in  moieties 
between  the  owners  of  the  property  and  the  salvors,  the  costs  and 
necessary  expenses  being  first  deducted.^ 


1  Not.  10, 1837.  The  Helene,  Breckwoldt,  -was  a  schooner  found  capsized,  and  a 
derelict,  (with  only  the  starboard  quarter  above  water,)  near  the  Owers,  by  the  smack 
Fhilippa,  on  the  1 1th  of  Jane,  and  after  towing  her  with  much  difficnlly  for  seversl  hours, 
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[  *  431  ]  The  court  is  asked  to  apportion  the  salvage ;  *  and  not 
being  aware  that  any  rule  prevails  in  Holland,  that  should 
induce  me  to  vary  the  simple  one  adopted  in  this  country  in  the  case 
of  The  Waterloo,  (2  Dod.  443,)  I  shall  here  follow  that  precedent, 
and  allot  half  the  salvage  to  the  owners,  one  fourth  to  Captain 
Hoed  ;  and  one  fourth  to  the  officers  and  men,  in  proportion  to  their 
wages,  as  specified  in  the  muster  roll. 


Richmond,  West 

Jane  IC,  1838. 

The  responsibility  of  ship-owners,  in  an  ^action  for  damage  by  collision,  is  limited,  by  53 
Geo.  III.  c.  159,  to  the  value  of  the  wrong-doing  yessel,  and  to  the  freight  due  or  to  grow 
dae  for  the  then  voyage ;  nor  is  such  responsibility  extended  by  having  given  bail,  nn- 
conditionally,  in  a  sum  plus  the  real  value,  to  answer  the  action.^ 

This  was  a  question  under  53  Geo.  III.  c.  159,  as  to  the  responsi- 
bility of  ship-owners,  who,  in  a  suit  for  collision,  had  appeared  to  the 
action  and  given  bail  in  2,500/.  "  to  answer  the  action,"  ^  being  the 
sum  in  which  the  action  was  entered.  The  ship  was  not  arrested. 
The  original  suit  was  brought  by  the  owner  of  The  Boreas,  and  het 


received  some  assistance  from  2  luggers  of  18  tons  each,  and  on  the  12th  got  into  Little 
Hampton.  Lieut  Roberts,  R.  N.,  of  the  coast  guard,  with  two  boats  and  ten  men,  ren- 
dered very  effective  aid.  The  owners  appeared ;  the  agreed  value  was  1,6001. ;  and 
the  court  decreed  a  moiety ;  giving  four  sixteenths  to  The  Philippa,  two  sixteendis  to 
the  luggers,  and  two  sixteenths  to  the  coast  guard ;  and  of  those  parts  half  to  Lieut. 
Roberts. 

In  The  Flora,  of  Barth,  found  a  derelict  on  the  21st  of  June,  in  the  chops  of  the 
Channel  by  a  Prussian  vessel,  taken  in  tow,  assisted  by  H.  M.  S.  Cracker,  and  carried 
into  Portsmouth  with  risk  and  considerable  labor,  the  court,  upon  an  appearance  for 
the  owner,  and  on  a  value  of  1,800/.,  decreed  all  expenses  to  be  deducted,  and  then  a 
moiety  between  the  salvors. 

In  The  Twee  Gebroeders,  Zeven,  a  derelict,  where  the  total  proceeds  were  102t  12*. 
a  moiety,  deducting  costs  and  expenses,  was  decreed  to  the  master,  owners,  and  crew 
of  a  smack. 

1  [The  Mellona,  3  W.  Rob.  16.] 

s  In  a  bail  bond,  in  an  action  for  collision,  the  sureties  submit  themselves  to  the 
jurisdiction,  and  bind  themselves,  their  heirs,  &c.,  in  the  sum  of  — *-,  to  answer  the 
action,  to  abide  the  hearing  of  the  cause,  and  likewise  to  pay  what  shall  be  ac^'udged, 
with  expenses. 
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late  master  and  crew,  for  their  private  property  on  board  at  the  time 
she  was  run  down  and  sunk.  The  Richmond  was  a  brig  of  158  tons, 
bound  to  Trieste ;  The  Boreas,  a  brig  of  2W3  tons,  with  a  cargo  of 
granite  coming  from  Guernsey ;  each  claimed  to  be  close-hauled,  and 
that  the  other  had  a  free  wind.  The  court,  assisted  by  Captain  Tim- 
brell  and  Captain  Weynton,  pronounced  for  the  damage  and  costs. 

•  An  act  on  petition,  (supported  by  affidavits,)  now  in  sub-  [  *  432  ] 
stance  alleged,  on  behalf  of  The  Richmond,  '<  that  the  value  of 
the  brig  Richmond,  her  tackle,  apparel,  furniture,  stores,  and  appurte- 
nances, with  the  freight  due  for  the  voyage  which  was  in  prosecution 
at  the  tiriae  of  the  happening  of  the  loss  or  damage,  does  not  exceed 
900L,  and  that  the  owners  and  the  bail  given  are  not  subject  or  liable  to 
answer  for  or  make  good  the  loss  or  damage  sustained  by  The  Boreas, 
further  than  the  value  of  the  said  brig,  and  the  freight  due  for  the  voy- 
age which  was  in  prosecution  at  the  time  of  the  happening  of  such 
damage ;  and  the  proctor  of  The  Richmond  therefore  prayed  leave  to 
pay  into  court  the  said  sum  of  900/.,  and  that  the  amount  of  the 
valae  of  the  said  brig,  her  appurtenances  and  freight  may  be  ascer- 
tained, and  the  amount  thereof  paid  or  distributed  ratably  amongst 
the  several  persons  claiming  recompense,  according  to  the  rules  of 
equity ;  and  on  such  distribution  being  made,  that  the  owners  and 
the  bail  might  be  dismissed  from  all  further  observance  of  justice  in 
this  cause." 

The  900/.  were,  by  the  permission  of  the  court,  paid  into  the  re- 
gistry.    The  Boreas  claimed  2,073/. 

For  the  Boreas  it  was  submitted,  <^  that  the  owners  of  The  Rich- 
mond and  the  bail  were  liable  to  make  good  the  damage  to  the 
extent  of  such  bail  given  by  law  and  the  custom  of  this  court,  with- 
out any  reference  to  the  prete/ided  less  value  of  The  Richmond,  her 
tackle,  &a,  now  alleged  to  be  worth  little  more  than  one  third  of  the 
sum  in  which  bail  was  given,  in  virtue  whereof  the  brig  was  re- 
leased." 

Queeris  Advocate^  for  The  Richmond.  By  giving  bail,  [  *  433  ] 
the  owner  neither  admitted  that  he  was  in  fault;  nor,  if 
found  to  be  in  fault,  that  he  was  liable  to  the  extent* pf  the  bail :  the 
bail  was  given  in  the  same  amount  as  the  action  was  entered,  and 
with  a  view  to  avoid  the  arrest  and  detention  of  the  ship,  either 
daring  the  whole  suit,  or  while  a  preliminary  question  of  value  was 
decided.     The  53  Geo.  IIL  c.  159,  limits  the  responsibility  of  ship- 
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owners,  and  governs  this  question.     Dobree  v.  Schroeder,  6  Sim.  291 ; 
Wilson  V.  Dickson,  2  Barn.  &  Aid.  2. 

AddamSf  contra.  The  Boreas  is  entitled  to  the  amount  of  the  bail. 
The  only  point  now  to  be  ascertained  is  the  amount  of  the  loss. 
When  bail  was  given,  there  was  no  protest ;  no  suggestion  that  the 
value  of  the  ship  and  freight,  due  or  to  grow  due  for  and  during  the 
then  voyage,  was  not  equal  to  2,5002.  If  the  real  value  had  been 
ascertained,  then  by  the  letter  and  the  spirit  of  the  statute,  the  re- 
sponsibility would  be  limited  by  the  extent  of  the  bail.  Here  the 
bail  is  unconditional,  and  it  is  conclusive  of  the  value  of  The  Rich- 
mond as  against  the  owners.  If  the  value  is  to  be  questioned,  how 
can  it  be  but  upon  a  cotistat  of  value  at  the  time  of  the  damage  — 
not  after  the  wear  and  tear  of  a  voyage  ?  He  cited  The  Dundee,  2 
Hagg.  Adm.  R.  137. 

Sir  J.  NicHOLL.  The  object  of  the  statute  is  to  limit  the  responsi- 
bility of  ship-owners ;  it  carries  out  the  intention  of  the  legislature 
as  shown  by  former  statutes ;  and  is  so  express  that  the  court 
[  •434  ]  has  not  power  to  adjudge  more  to  be  due  than  the  *  value 
of  the  ship  and  freight ;  when  that  value  has  been  ascertained 
I  must  abide  by  it.  If  exorbitant  bail  may  have  been  given,  that  will 
not  affect  the  responsibility.  There  is  no  claim  made  by  the  owners 
of  the  cargo  on  board  The  Boreas ;  but  the  master  and  mariners 
have  a  demand  for  nautical  instruments,  and  for  their  clothes  and 
other  things. 

The  court  allowed  the  petition;  and  referred  to  the  registrar  to 
ascertain  the  value  of  the  ship,  appurtenances,  and  freight  The 
registrar  reported  that  value  at  1,336Z.  10^.,  and  the  damage  at  2,lol/L 
65. :  he  also  brought  in  a  distributable  schedule ;  and,  on  the  16th  of 
June,  the  court  confirmed  the  report. 


Martha,  Viner. 

Jnly  4,  1838. 


Where  a  yeasel  postponed  her  homeward  voyage  in  search  of  freight,  went  oat  of  port  to  a 
wreck  about  500  miles  distant,  and  there,  with  great  risk  and  exertion  for  seyetal  days, 
saved  yalnable  property,  and  was  afterwards  compelled  by  weather  to  pat  back  U>  the 
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same  port,  there  sold  the  property,  and  transmitted  the  p!;oceeds  here  to  abide  saWage.  the 
court  awarded  and  apportioned  a  moiety  among  the  owners,  the  master,  mate,  and  crew. 
To  entitle  owners  of  a  salvage  vessel  to  a  primary  lien  upon  the  property  as  a  compensation 
for  losses,  such  losses  must  be  actual ;  but  if  merely  speculative  and  consequential,  they 
are  only  ingredients  in  estimating  the  remuneration,  of  which  they  receive  an  allotment. 

This  was  a  case  of  salvage  by  the  master,  owners,  and  crew  of  The 
Blakely,  against  the  proceeds  of  goods  and  stores  saved  out  of  The 
Martha,  a  wreck  on  Triton  Island,  in  lat.  15°  47/  N.,  long.  111°  11'  E. 

Queen^s  Advocate  and  Addams,  for  the  salvors. 

Haggard^  contrd. 

Sir  J.  NicHOLL.     The  Martha,  on  a  voyage  from   Liverpool  to 
Canton,  with  a  very  valuable  cargo,  v^as  wrecked  in  the  China  Sea, 
about  500  miles  S.  S.  W.  of  Macao,  on  the  reef  of  Triton  Island, 
only  a  few  feet  above  the  level  of  the  sea  —  surrounded 
•  perpendicularly  by  coral  rocks,  and  by  very  forcible  cur-  [  *  435  ] 
rents ;  it  is  therefore  hardly  possible  to  imagine  a  situation 
in  which  a  vessel  could  be  more  exposed  to  total  Toss.     The  master 
and  crew  got  to  Macao  on  the  15th  of  September ;  they  there  found 
The  Blakely,  a  vessel  of  314  tons  and  twenty  in  crew,  delivering  her 
cargo,  and  destined  to  Manilla  for  a  freight  to  Europe.     Captain 
Snipe,  the  master  of  The  Blakely,  at  the  suggestion  of  the  agent, 
undertook  to  make  an  attempt  to  save  part  of  the  cargo,  and  with 
much  exertion  he  got  ready  and  sailed  on  the  next  day,  and  on  the 
21st  reached  the   island.     The  Blakely  herself  there  incuned  great 
risk.    Her  mate  and  part  of  the  crew  were  put  on  board  the  wreck, 
and  communications  by  boats  were  kept  up  with  it  till  the  26th ;  and 
it  is  not  easy  to  imagine  a  case  of  more  danger  and  exertion  than  is 
described.     On  the   26th,  the  weather  made  further  perseverance 
hopeless,  and  it  was   prudent  for  The  Blakely  to  quit;   she  then 
attempted  to  proceed  to  Manilla,  but  was  prevented  by  bad  weather, 
and  she  put  back  to  Macao  on  the  11th  of  October.     The  goods 
saved  ^were  there   sold  by  public   auction;   and  the  net  proceeds, 
amounting  to  2,7312.  85.,  have  been  paid  into  the  registry,  to  abide 
the  award  of  this  court     It  is  scarcely  possible  to  have  a  more  meri- 
torious case  ;  the  property  was  saved,  not  merely  from  probable  risk, 
but  absolute  loss ;  and  the  master,  the  mate,  and  the  crew  of  The 
Blakely  have  the  merit  of  saving  it.     I  am  not  aware  that  in  any 
case,  except  that  of  The  Jonge  Bastaan,^  under  its  peculiar  circum- 

i  6  Rob.  822. 
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[  *  436  ]  stances,  a  larger  proportion  than  a  moiety  has  *  been  given 
where  the  owners  have  appeared ;  certainly  in  this  case  I  am 
not  disposed  to  award  less ;  and  I  decree  a  moiety. 

An  application  has  been  made  to  the  court  to  apportion  the  sal- 
vage. The  owners  of  The  Blakely  claim  compensation  for  losses, 
which  they  estimate  at  1,340/.,  in  consequence  of  this  service ;  and 
they  ask  that  this  compensation  should  in  the  first  instance  be 
deducted  out  of  the  property ;  but  they  have  not  incurred  any  actual 
loss,  except  of  an  anchor  and  part  of  a  chain  cable ;  and  they  paid  a 
small  sum  for  extra  insurance ;  but  these  items  together  make  only 
about  loot ;  the  other  losses  are  merely  speculative,  as  for  insurance 
risk,  loss  af  time,  hire  of  the  ship,  diminution  in  value  of  freight, 
such  as  what  are  generally  termed  consequential  losses ;  at  all  events 
^hey  are  not  actual  losses,  but  are  usually  ingredients  (aken  into  con* 
aideration,  among  the  other  circumstances,  in  an  award  of  salvage, 
and  in  which  the  owners  participate.  In  effecting  this  salvage,  the 
owners  had  no  personal  merit,  and  I  must  also  remember  that  if  such 
a  compensation  is  to  be  deducted,  one  half  of  the  proceeds  will  be 
taken  from  the  actual  salvors.  I  do  not  think  that  there  is  sufficient 
ground  for  the  claim  ;  but  I  give  to  the  owners  half  the  moiety ;  to 
the  captain  a  quarter ;  and  to  the  mate,  who  was  on  the  wreck,  and 
had  the  responsibility  of  superintending  the  removal  of  the  cargo,  I 
give  50/.  as  an  extra  remuneration.  The  remaining  250i  will  be 
divided  among  the  crew,  including  the  mate,  in  proportion  to  their 
wages. 
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3  &  4  Vict.  Cap.  05. 

AN  ACT  to  improve  the  Practice  and  extend  the  Jurisdiction  of  the  High 
Court  of  Admiralty  of  England,    1th  August^  1840. 

Whekeas  the  jurisdiction  of  the  High  Court  of  Admiralty  of  England  may 
be  in  certain  respects  advantageously  extended,  and  the  practice  thereof  im- 
proved ;  Be  it  therefore  enacted  by  the  queen's  most  excellent  majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  that  it  shall  be  lawful  for  the  dean  of  the  Arches  for  the  time  being  to 
be  assistant  to  and  to  exercise  all  the  power,  authority,  and  jurisdiction,  and  to 
have  all  the  privileges  and  protections  of  the  judge  of  the  said  High  Court  of 
Admirahy,  with  respect  to  all  suits  and  proceedings  in  the  said  court,  and  that 
all  such  suits  and  proceedings,  and  all  things  relating  thereto,  brought  or  taking 
place  before  the  dean  of  the  Arches,  whether  the  judge  of  the  said  High 
Court  of  Admiralty  be  or  be  not  at  the  same  time  sitting  or  transacting  the 
business  of  the  same  court,  and  also  during  any  vacancy  of  the  office  of  judge 
of  the  said  court,  shall  be  of  the  same  force  and  effect  in  all  respects  as  if  the 
same  had  been  brought  or  had  taken  place  before  the  judge  himself;  and  all 
such  suits  and  proceedings  shall  be  entered  and  registered  as  having  been 
brought  and  as  having  taken  place  before  the  dean  of  the  Arches  sitting  for  the 
judge  of  the  High  Court  of  Admiralty. 

II.  And  be  it  declared  and  enacted,  that  all  persons  who  now  are  or  at  any 
time  hereafter  may  be  entitled  to  practise  as  advocates  in  the  Court  of  Arches, 
are  and  shall  be  entitled  to  practise  as  advocates  in  the  said  High  Court  of 
Admiralty ;  and  that  all  persons  who  now  are  or  hereaf\er  may  be  entitled  to 
act  as  surrogates  or  proctors  in  the  Court  of  Arches,  shall  be  entitled 
respectively  to  practise  and  act,  or  •  to  be  admitted  to  practise  and  act,  [  •  438  ] 
as  the  case  may  be,  as  surrogates  and  proctors  in  the  said  High  Court 
of  Admiralty,  according  to  the  rules  and  practice  now  prevailing  and  observed, 
or  hereafter  to  be  made  in  and  by  the  said  High  Court  of  Admiralty,  touching 
the  admission  and  practising  of  advocates,  surrogates,  and  proctors  in  the 
said  court  respectively. 
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III.  And  be  it  enacted,  that  after  the  passing  of  this  act,  whenever  any 
ship  or  vessel  shall  be  under  arrest  by  process  issuing  from  the  said  High 
Court  of  Admiralty,  or  the  proceeds  of  any  ship  or  vessel  having  been  so 
arrested  shall  have  been  brought  into  and  be  in  the  registry  of  the  said  court, 
in  either  such  case  the  said  court  shall  have  full  jurisdistion  to  take  cognizance 
of  all  claims  and  causes  of  action  of  any  person  in  respect  of  any  mortgage  of 
such  ship  or  vessel,  and  to  decide  any  suit  instituted  by  any  such  person  in 
respect  of  any  such  claims  or  causes  of  action  respectively. 

IV.  And  be  it  enacted,  that  the  said  Court  of  Admiralty  shall  have  jurisdic- 
tion to  decide  all  questions  as  to  the  title  to  or  ownership  of  any  ship  or  vessel, 
or  the  proceeds  thereof  remaining  in  the  registry,  arising  in  any  cause  of  pos- 
session, salvage,  damage,  wages,  or  bottomry,  which  shall  be  instituted  in  the 
said  court  after  the  passing  of  this  act. 

V.  And  be  it  enacted,  that  whenever  any  award  shall  have  been  made  by 
any  justices  of  the  peace,  or  by  any  person  nominated  by  them,  or  within  the 
jurisdiction  of  the  Cinque  Ports  by  any  commissioners,  respecting  the  amount 
of  salvage  to  be  paid,  or  respecting  any  claims  and  demands  for  services  or 
compensation,  which  such  justices  and  commissioners  within  their  several  juris- 
dictions are  empowered  to  decide  under  the  provisions  of  two  acts  passed  in 
the  second  year  of  the  reign  of  King  George  the  Fourth,  for  remedying  cer- 
tain defects  relative  to  the  adjustment  of  salvage,  or  whenever  any  sum  shall 
have  been  voluntarily  paid  on  any  such  account  of  salvage,  services,  or  com- 
pensation, it  shall   be  lawful  for  any  person  interested  in  the  distribution  of 

the  amount  awarded  or  paid,  to  require  distribution  to  be  forthwith 
[  •  439  ]  made  thereof,  and  the  person  or  persons  by  whom  *  such  amount 

shall  be  awarded,  or  in  the  case  of  voluntary  payment  the  person 
by  whom  the  same  shall  have  been  received,  shall  forthwith  proceed  to  the 
distribution  thereof  among  the  several  persons  entitled  thereunto,  to  be  certified 
in  the  case  of  an  award  under  the  hand  of  the  person  or  persons  by  whom 
such  amount  shall  be  awarded,  and  an  account  of  every  such  distribution  shall 
be  annexed  to  the  award ;  and  if  any  person  interested  in  the  distribution  shall 
think  himself  aggrieved  on  account  of  its  not  being  made  according  to  the 
award,  or  otherwise,  it  shall  be  lawful  for  him,  within  fourteen  days  after  the 
.  making  of  the  award,  or  payment  of  the  money,  but  not  afterwards,  to  take 
out  a  monition  from  the  said  High  Court  of  Admiralty,  requiring  any  person 
being  in  possession  of  any  part  of  the  amount  awarded  or  voluntarily  paid  to 
bring  in  the  same,  to  abide  the  judgment  of  the  court  concerning  the  distribu- 
tion'thereof ;  and  in  the  case  of  an  award,  the  person  or  persons  by  whom  the 
award  shall  have  been  made  shall,  upon  monition,  send  without  delay  to  tlie 
said  High  Court  of  Admiralty  a  copy  of  the  proceedings  before  him  and  them, 
and  of  the  award,  on  unstamped  paper,  certified  under  his  or  their  hand; 
and  the  same  shall  be  admitted  by  the  court  as  evidence,  and  the  amount 
awarded  or  voluntarily  paid  shall  be  distributed  according  to  the  judgment  of 
the  court. 

VI.  And  be  it  enacted,  that  the  High  Court  of  Admiralty  shall  have  juris- 
diction  to  decide  all  claims  and  demands  whatsoever  in  the  nature  of  salvage, 
for  services  rendered  to  or  damage  received  by  any  ship  or  sea-going  vessel. 
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or  in  the  nature  of  towage,  or  for  necessaries  supplied  to  any  foreign  ship  or 
sea-going  vessel,  and  to  enforce  the  payment  thereof,  whether  such  ship  or 
vessel  may  have  been  within  the  body  of  a  county,  or  upon  the  high  seas,  at 
the  time  when  the  services  were  rendered  or  damage  received,  or  necessaries 
furnished,  in  respect  of  which  such  claim  is  made. 

VII.  And  be  it  enacted,  that  in  any, suit  depending  in  the  said  High  Court 
of  Admiralty,  the  court  (if  it  shall  think  fit)  may  summon  before  it,'  and 
examine  or  cause  to  be  examined  witnesses  by  word  of  mouth,  and 

either  •  before  or  after  examination  by  deposition,  or  before  a  com-  [  •  440  ] 

missioner,  as  hereinafter  mentioned;  and  notes  of  such  evidence 

shall  be  taken  down  in  writing  by  the  judge  or  registrar,  or  by  such  other 

person  or  persons,  and  in  such  manner,  as  the  judge  of  the  said  court  shall 

direct. 

VIII.  And  be  it  enacted,  that  the  said  court  may,  if  it  shall  think  fit,  in  any 
such  suit,  issue  one  or  more  special  commissions  to  some  person,  being  an 
advocate  of  the  said  High  Court  of  Admiralty  of  not  less  than  seven  years' 
standing,  or  a  barrister-at-law  of  not  less  than  seven  years'  standing,  to  take 
evidence  by  word  of  mouth,  upon  oath,  which  every  such  commissioner  is 
hereby  empowered  to  administer,  at  such  time  or  times,  place  or  places,  and 
as  to  such  fact  or  facts,  and  in  such  manner,  order,  and  course,  and  under  such 
limitations  and  restrictions,  and  to  transmit  the  same  to  the  registry  of  the 
said  court,  in  such  form  and  manner  as  in  and  by  the  commission  shall  be 
directed ;  and  that  such  commissioner  shall  be  attended,  and  the  witnesses 
shall  be  examined,  cross-examined,  and  reexamined  by  the  parties,  their  coun- 
sel, proctors,  or  agents,  if  such  parties,  or  either  of  them,  shall  think  fit  so  to 
do;  and  such  commission  shall,  if  need  be,  make  a  special  report  to  the  court 
touching  such  examination,  and  the  conduct  or  absence  of  any  witness  or  other 

^person  thereon  or  relating  thereto;  and  the  said  High  Court  of  Admiralty  is 
hereby  authorized  to  institute  such  proceedings,  and  make  such  order  or  orders, 
upon  such  report,  as  justice  may  require,  and  as.may  be  instituted  or  made  in 
any  case  of  contempt  of  the  said  court. 

IX.  And  be  it  enacted,  that  it  shall  be  lawful,  in  any  suit  depending  in  the 
said  Court  of  Admiralty,  for  the  judge  of  the'  said  court,  or  for  any  such 
commissioner  appointed  in  pursuance  of  this  act,  to  require  the  attendance  of 
any  witnesses,  and  the  production  of  any  deeds,  evidences,  books,  or  writings, 
by  writ,  to  be  issued  by  such  judge  or  commissioner  in  such  and  the  same  form, 
or  as  nearly  as  may  be,  as  that  in  which  a  writ  of  subpcsna  ad  testificandum^ 
or  of  suhpcma  duces  tecum^  is  now  issued  by  her  Majesty's  Court  of  Queen's 
Bench  at  Westminster ;  and  that  every  person  disobeying  any  such  writ 

so  to  be  issued  by  the  said  judge  or  commissioner  shall  be  •  con-  [  •  441  ] 
sidered  as  in  contempt  of  the  said  High  Court  of  Admiralty,  and 
may  be  punished  for  such  contempt  in  the  said  court. 

X.  And  be  it  enacted,  that  all  the  provisions  of  an  act  passed  in  the  fourth 
year  of  the  reign  of  his  late  majesty,  intituled,  ^  "An  Act  for  the  further 
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Amendment  of  the  Law,  and  better  Administration  of  Justice,"  with  respect 
to  the  admissibility  of  the  evidence  of  witnesses  interested  on  account  of  the 
verdict  or  judgment,  shall  extend  to  the  admissibility  of  evidence  m  any  suit 
pending  in  the  said  Court  of  Admiralty,  and  the  entry  directed  by  the  said  act 
to  be  made  on  the  record  of  judgment,  shall  be  made  upon  the  document  con- 
taining the  final  sentence  of  the  said  court,  and  shall  have  the  like  effect  as 
the  entry  on  such  record. 

XL  And  be  it  enacted,  that  in  any  contested  suit  depending  in  the  said 
Court  of  Admiralty,  the  said  court  shall  have  power,  if  it  shall  think  fit 
so  to  do,  to  direct  a  trial  by  jury  of  any  issue  or  issues  on  any  question  or 
questions  of  fact  arising  in  any  such  suit,  and  that  the  substance  and  form  of 
such  issue  or  issues  shall  be  specified  by  the  judge  of  the  said  court  at  the 
time  of  directing  the  same ;  and  if  the  parties  difier  in  drawing  such  .issue  or 
issues,  it  shall  be  referred  to  the  judge  of  the  said  court  to  settle  the  same ; 
and  such  trial  shall  be  had  before  some  judge  of  her-Majesty's  superior  courts 
of  common  law  at  Westminster,  at  the  sittings  at  Nisi  Prius  in  London  or  Mid- 
dlesex, or  before  some  judge  of  assize  at  Nisi  Prius,  as  to  the  said  court  shall 
seem  fit. 

XII.  And  be  it  enacted,  that  the  costs  of  such  issues,  or  of  such  commis- 
sion as  aforesaid,  as  the  judge  of  the  said  High  Court  of  Admiralty  shall  under 
this  act  direct,  shall  be  paid  by  such  party  or  parties,  person  or  persons,  and 
be  taxed  by  the  registrar  of  the  said  High  Court  of  Admiralty,  in  such  manner 
as  the  said  judge  shall  direct,  and  that  payment  of  such  costs  shall  be  enforced 
in  the  same  manner  as  costs  between  party  and  party  may  be  enforced  in  other 
proceedings  in  the  said  court. 

XIII.  And  be  it  enacted,  that  the  said  Court  of  Admiralty,  upon  application 

to  be  made  within  three  calendar  months  after  the  trial  of  any  such 
[  •  442  ]  issue  by  any  party  •  concerned,  may  grant  and  direct  one  or  more  , 

new  trials  of  any  such  issue,  and  may  order  such  new  trial  to  take 
place  in  the  manner  hereinbefore  directed  with  regard  to  the  first  trial  of 
such  issue,  and  may  by  order  of  the  same  court  direct  such  costs  to  be  paid 
as  to  the  said  court  shall  seem  fit  upon  any  application  for  a  new  trial,  or  upon 
any  new  trial,  or  second  or  otfier  new  trial,  and  may  direct  by  whom  and  to 
whom  and  at  what  times  and  in  what  manner  such  costs  shal]  be  paid. 

XIV.  And  be  it  enacted,  that  the  granting  or  refusing  to  grant  an  issue, 
or  a  new  trial  of  any  such  issue,  may  be  matter  of  appeal  to  her  Majesty  in 
council. 

XV.  And  be  it  enacted,  that  at  the  trial  of  any  issue  directed  by  the  said 
High  Court  of  Admiralty,  either  party  shall  have  all  the  like  powers,  rights, 
and  remedies  with  respect  to  bills  of  exceptions  as  parties  impleaded  before 
justices  may  have,  by  virtue  of  the  statute  made  in  that  behalf  in  the  thirteenth 
year  of  the  reign  of  King  Edward  the  First,  with  respect  to  exceptions  alleged 
by  them  before  such  justices,  or  by  any  other  statute  made  in  the  like  behalf; 
and  every  such  bill  of  exceptions,  sealed  with  the  seal  of  the  judge  or  judges 
to  whom  such  exceptions  shall  have  been  made,  shall  be  annexed  to  the  record 
of  the  trial  of  the  said  issue. 

XVI.  And  be  it  enacted,  that  the  record  of  the  said  issue,  and  of  the 
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verdict  therein,  shall  he  transmitted  by  the  associate  or  other  proper  officer  to 
the  registrar  of  the  said  Court  of  Admiralty  ;  and  the  verdict  of  the  jury  upon 
any  such  issue  (unless  the  same  shall  be  set  aside)  shall  be  conclusive  upon 
the  said  court,  and  upon  all  such  persons ;  and  in  all  further  proceedings  in 
the  cause  in  which  such  fact  is  found,  the  said  court  shall  assume  such  fact  to 
be  as  found  by  the  jury. 

XVII.  And  be  it  enacted,  that  every  person  who,  if  this  act  had  not  been 
passed,  might  have  appealed  and  made  suit  to  her  Majesty  in  council,  against 
any  proceeding,  decree,  or  sentence  of  the  said  High  Court  of  Admiralty,  under 
or  by  virtue  of  an  act  passed  in  the  third  year  of  the  reign  of  his  late  Majesty, 
intituled,!  "An  Act  for  transferring  the  Powers  of  the  High  Court  of 
Delegates,  both  in  ecclesiastical  and  maritime  causes,  to  his  •  Majesty  [  •  443  ] 
in  Council,"  may  in  like  tnanner  appeal  and  make  suits  to  her  Majesty 

in  council,  against  the  proceedings,  decrees,  and  sentences  of  the  said  court, 
in  all  suits  instituted  and  proceedings  had  in  the  same  by  virtue  of  the  pro- 
visions of  this  act,  and  that  all  the  provisions  of  the  said  last-mentioned  act 
shall  apply  to  all  appeals  and  suits  against  the  proceedings,  decrees,  and  sen- 
tences of  the  said  court  in  suits  instituted  and  proceedings  had  by  virtue  of 
the  provisions  of  this  act ;  and  such  appeals  and  suits  shall  be  proceeded  in 
the  manner  and  form  provided  by  an  act  passed  in  the  fourth  year  of  the 
rergn  of  his  late  majesty,  intituled,  *'An  Act  for  the  better  administration  of 
justice  in  his  Majesty's  Privy  Council ;"  and  all  the  provisions  of  the  said  last- 
mentioned  act  relating  to  appeals  and  suits  from  the  High  Court  of  Admiralty 
sfihlf  be  applied  to  appeals  and  suits  from  the  said  court  in  suits  instituted  and 
proceedings  had  by  virtue  of  the  provisions  of  this  act :  Provided  always,  that 
in  any  such  appeal  the  notes  of  evidence  taken  as  hereinbefore  provided  by  or 
under  the  direction  of  the  judge  of  the  said  High  Court  of  Admiralty  shall  be 
certified  by  the  said  judge  to  her  Majesty  in  council,  and  shall  be  admitted  to 
prove  the  oral  evidence  given  in  the  said  Court  of  Admiralty,  and  that  no 
evidence  shall  be  admitted  on  such  appeal  to  contradict  the  notes  of  evidence 
so  taken  and  certified  as  aforesaid  ;  but  this  proviso  shall  not  enure  to  prevent 
the  judicial  committee  of  the  privy  council  from  directing  witnesses  to  be 
examined  and  reexamined  upon  such  facts  as  to  the  committee  shall  seem  fit, 
in  the  manner  directed  by  the  last  recited  act. 

XVIII.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  judge  of  the  said 
High  Court  of  Admiralty  from  time  to  time  to  make  such  rules,  orders,  and 
regulations  respecting  the  practice  and  modes  of  proceeding  of  the  said  court, 
and  the  conduct  and  duties  of  the  officers  and  practitioners  therein,  as  to  him 
shall  seem  fit,  and  from  time  to  time  to  repeal  or  alter  such  rules,  orders,  or 
regulations :  Provided  always,  that  no  such  rules,  orders,  or  regulations  shall 
be  of  any  force  or  effect  until  the  same  shall  have  been  approved  by  her 
Majesty  in  council. 

•  XIX.  And  be  it  declared  and  enacted,  that  no  action  shall  lie  [  •  444  ] 
against  the  judge  of  the  said  High  Court  of  Admiralty  for  error  in 
judgment,  and  that  the  said  judge  shall  be  entitled  to  and  have  all  privileges 
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and  protections  in  the  exercise  of  his  jurisdiction  as  judge  of  the  said  court, 
which  by  law  appertain  to  the  judges  of  her  Majesty^s  superior  courts  of  com- 
mon law,  in  the  exercise  of  their  several  jurisdictions. 

XX.  And  be  it  enacted,  that  the  keeper  for  the  time  being  of  every  common 
gaol  or  prison  shall  be  bound  to  receive  and  take  into  his  custody  all  persons 
who  shall  be  committed  thereunto  by  the  said  Court  of  Admiralty,  or  who  shall 
be  committed  thereunto  by  any  coroner  appointed  by  the  judge  of  the  said 
Court  of  Admiralty,  upon  any  inquest  taken  within  or  upon  the  high  seas  adja- 
cent to  the  county  or  other  juiisdiction  to  which  such  gaol  or  prison  belongs ; 
and  every  keeper  of  any  gaol  or  prison  who  shall  refuse  to  receive  into  his 
custody  any  person  so  committed,  or  wilfully  or  carelessly  sufifer  such  person 
to  escape  and  go  at  large  without  lawful  warrant,  shall  be  liable  to  the  like 
penalties  and  consequences  as  if  such  person  had  been  committed  to  hb  cus- 
tody by  any  other  lawful  authority. 

XXI.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  judge  of  the  said  High 
Court  of  Admiralty  tp  order  the  discharge  of  any  person  who  shall  be  in  cus- 
tody for  contempt  of  the  said  court,  for  any  cause  other  than  for  non-payment 
of  money,  on  such  conditions  as  to  the  judge  shall  seem  just :  Provided 
always,  that  the  order  for  such  discharge  shall  not  be  deemed  to  have  purged 
the  original  contempt  in  case  the  conditions  on  which  duch  order  shall  be  made 
be  not  fulfilled. 

XXII.  And  be  it  enacted,  that  the  said  High  Court  of  Admiralty  shall  have 
jurisdiction  to  decide  all  matters  and  questions  concerning  booty  of  war,  or  the 
distribution  thereof,  which  it  shall  please  her  Majesty,  her  heirs,  and  successors, 
by  the  the  advice  of  her  and  their  privy  council,  to  refer  to  the  judgment  of 
the  said  court ;  and  in  all  matters  so  referred,  the  court  shall  proceed  as  in 
cases  of  prize  of  war,  and  the  judgment  of  the  court  therein  shall  be  binding 

upon  all  parties  concerned. 
[  •  445  ]     •  XXIII.  Provided  always,  and  be  it  enacted,  that  nothing  herein 

contained  shall  be  deemed  to  preclude  any  of  her  Majesty^s  courts 
of  law  or  equity  now  having  jurisdiction  over  the  several  subject-matters  and 
causes  of  action  hereinbefore  mentioned  from  continuing  to  exercise  such  juris- 
diction as  fully  as  if  this  act  had  not  been  passed. 

XXIV.  And  be  it  enacted,  that  this  act  may  be  repealed  or  amended  by  any 
act  to  be  passed  in  this  session  of  parliament. 


APPENDIX  B.    (p.  339.) 

At  the   Court  at   Carlton  Housty  the  SOth  of  Aprils  1813 ;  present,  his 
Royal  Highness  the  Prince  Regent  in  CovnciL 

Whereas  it  has  been  represented  to  his  Royal  Highness  the  Prince  Regent, 
that  on  the  recapture  of  ships  and  goods  belonging  to  his  Majesty's  subjects, 
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whereof  the  owners  and  proprietors  are  entitled  to  the  restitution  on  salvage 
as  by  law  established,  losses  have  been  occasioned  by  the  sale  of  ships  and 
caj^oes,  on  the  unlivery  thereof  by  the  authority  of  the  Courts  of  Vice-Admi- 
ralty ;  /or  the  purpose  of  settling  the  salvage  due  thereon,  in  cases  wherein 
the  owners  and  proprietors,  or  their  agents  especially  authorized,  are  not  pre- 
sent to  claini,  — 

His  Royal  Highness  the  Prince  Regent,  in  the  name  and  on  the  behalf  of 
his  Majesty,  is  pleased,  by  and  with  the  advice  of  his  Majesty ^s  privy  council, 
to  order,  and  it  is  hereby  ordered,  that  in  the  cases  aforesaid,  on  a  claim  being 
given  for  the  ship  by  the  master,  or  in  his  absence  by  the  mate  ;  and  for  the 
cargo,  by  the  supercargo  or  master,  or  by  the  mate  in  the  absence  of  the 
master;  the  court  shall  direct  a  valuation  of  the  ship  and  cargo  to  be  made  by 
appraisement  without  sale  or  unlivery,  as  far  as  the  same  shall  be  practicable  ; 
and  on  such  valuation,  to  be  approved  and  confirmed  by  the  court,  shall  direct 
the  ship  and  cargo  to  be  restored  to  the  person  or  persons  aforesaid,  claim- 
ing the  same,  on  payment  of  the  proportion  decreed  to  be  paid 
to  ♦the  captors,  in  lieu  of  salvage,  and  of  such  costs  and  expenses  as  [  •  446 J 
shall  be  directed  by  the  court ;  and  in  default  of  such  payment,  the 
court  shall  order  and  direct  so  much  of  the  cargo  to  be  sold  as  shall  be  suffi- 
cient for  the  payment  of  the  salvage  and  expenses  due  thereon  ;  and  further, 
so  mijch  of  the  said  cargo  as  shall  be  sufficient  to  pay  the  salvage  and 
expenses  due  on  the  ship,  if  the  person  or  persons  to  whom  the  cargo  shall  be 
restored  by  decree  of  the  court  shall  consent  thereto. 

And  it  is  further  ordered,  that  in  no  case  shall  the  court  proceed  to  order 
the  ship  or  goods  to  be  sold  or  unlivered,  save  as  aforesaid,  unless  such  sale  or 
unlivery  shall,  owing  to  special  circumstances,  become  necessary  ;  in  which 
case  the  reasons  on  which  the  judge  shall  proceed  to  make  such  order  shall  be 
noted  summarily  in  the  minutes  of  court :  and  the  right  honorable  the  Lords 
Commissioners  of  the  Admiralty,  the  judge  of  the  High  Court  of  Admiralty, 
and  the  judges  of  the  Courts  of  Vice- Admiralty,  are  to  take  the  necessary 
measures  herein  as  to  them  may  respectfully  appertain. 

Jas.  Buller. 


APPENDIX  C. 

Donna  Barbara,  Luiz. 

From  the  rejection  of  the  claim  upon  petition,  of  Sir  F.  A.  Collier,  (see 
2  Hagg.  Adm.  R.  360,)  that  officer  appealed  to  the  delegates,  when  an 
appearance  for  the  lords  commissioners  of  his  Majesty ^s  treasury  was  given 
under  protest ;  and  the  act  on  petition,  on  their  behalf,  aAer  setting  forth  the 
circumstances  of  the  capture,  the  claim,  the  memorial  to  the  treasury  for 
bouoties,  the  reference  to  the  High  Court  of  Admiralty,  and  the  decree  in  that 
court,  farther  alleged,  "  that  the  said  cause  was  brought  before  and  deter- 
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mined  by  the  said  court,  under  and  in  virtue  of  the  5th  Geo.  IV.  c.  1 13,  in- 
tituled, An  Act  to  amend  and  consolidate  the  Laws  relating  to  the 
[•447]  Abolition  of  the  Slave  Trade,  whereby  it  is  enacted,  in  •the  71st 
clause  thereof,  as  follows : "  That  any  party  or  parties  claiming 
any  benefit  by  way  of  bounty  or  share  of  the  proceeds,  for  thd  seizure  of  any 
Spanish,  Portuguese,  or  Netherlands  vessels,  for  violation  of  treaty  or  conven- 
tion, shall  and  may  resort  to  the  High  Court  of  Admiralty,  for  the  purpose  of 
obtaining  the  judgment  of  the  said  court  in  that  behalf;  and  that  it  shall  and 
may  be  lawful  for  the  judge  of  the  said  High  Court  of  Admiralty  to  determine 
thereon,  and  also  to  hear  and  determine  any  question  of  joint  capture  which 
may  arise  upon  any  seizure  of  slaves,  and  enforce  any  decree  or  sentence  of 
any  of  the  mixed  commission  courts  established,  or  to  be  established,  in  pur- 
suance of  treaties  or  conventions  with  foreign  powers,  and  the  decrees  or  sen- 
tences of  the  Vice-Adnnralty  Court,  relating  to  any  seizure  under  this  act. 

"  And  Nicholl  humbly  submitted,  that  this  is  not  a  cause  civil  or  maritime, 
within  the  ordinary  jurisdiction  of  the  High  Court  of  Admiralty  ;  that  as  the 
act  of  parliament  by  which  the  power  of  hearing  and  determining  such  cause 
is  given  to  that  court,  does  not  provide  for  any  appeal  from  the  sentence  or 
decree  given  or  pronounced  in  virtue  of  such  authority,  the  inhibition  and  cita- 
tion issued  under  seal  of  his  Majesty^s  High  Court  of  Delegates,  is  null  and 
void  to  all  intents  and  purposes  in  the  law  whatsoever ;  and  that  his,  the  said 
NicholPs,  parties  are  not  bound  to  appear  thereto :  wherefore  Nicholl  prayed 
the  judges  delegate  to  pronounce  for  his  protest,  and  to  dismiss  his  parties  from 
this  pretended  appeal,  and  from  all  further  observance  of  justice  therein.'^ 

In  the  presence  of  Pulley^  dissenting  and  submitting  "  that  the  inhibition  and 
citation  is  not  null  and  void  in  law,  but  that  the  same  has  rightly  and  duly 
issued,  even  admitting  it  to  be  true,  as  alleged  by  Nicholl,  that  this,  in  the  first 
instance,  was  not  a  cause  civil  and  maritime,  under  the  ordinary  jurisdiction  of 
the  High  Court  of  Admiralty,  and  that  the  act  of  parliament  referred  to,  giv- 
ing the  said  High  Court  of  Admiralty  jurisdiction  in  such  causes,  does  not 
make  any  mention  of  the  appellate  jurisdiction  therein  of  this  court  :*  where- 
fore Pulley  prayed  the  judges  delegate  to  overrule  the  protest  made 
[  •  448  ]  and  interposed  in  this  cause,  and  to  direct  Nicholl  to  appear  abso- 
lutely." 

The  sentence  of  condemnation  pronounced  by  the  Mixed  Commission 
Court  at  Sierra  Leone  was  as  follows : — 

British  and  Brazilian  Court  of  Mixed  Commission^  Sierra  Leone. 

Before  George  Jackson,  Esq.,  H.  B.  M.  commissary  judge  in  the  said 
court,  and  William  Smith,  Esq.,  H.  B.  M.,  commissioner  of  arbitra- 
tion in  the  said  court,  as  associated  with  the  commissary  judge 
aforesaid,  in  the  absence  of  either  of  the  commissioners  on  the 
part  of  H.  I.  M.  the  Emperor  of  Brazil.  Present,  Joseph  Keffell, 
Esq.,  registrar,  13th  April,  1829. 
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Donna  Barbara,  Luiz,  master. 

Our  Sovereign  Lord  the  King  against  the  schooner  or  vessel  Donna 
Barbara,  whereof  Thomas  Luiz  was  master,  her  tackle,  apparel, 
and  furniture,  and  all  and  singular  the  goods,  wares,  merchandise, 
and  slaves  on  board  the  same,  and  therewith  seized  and  taken 
by  a  tender  of  H.  B.  M.  ship  Sybille,  Francis  Augustus  Collier, 
C.  B.,  commander,  and  brought  to  Sierra  Leone,  and  against  all 
persons  in  general. 

"  Thomas  Luiz,  master  of  the  said  vessel,  prayed  the  claim  by  him  given 
to  be  admitted,  and  the  said  schooner,  cargo,  and  slaves,  to  be  restored  as 
claimed,  as  the  sole  property  of  Winceslao  Miguel  de  Almeida,  of  Bahia, 
together  with  costs,  damages,  and  expenses.  John  Samo,  proctor  on  behalf  of 
the  captors,  prayed  the  said  claim  to  be  rejected,  and  the  said  schooner  and 
cargo  to  be  condemned,  and  the  slaves  to  be  emancipated.  The  said  com- 
missary judge  and  commissioner  of  arbitration  having  heard  the  said  claim  and 
proofs  read,  pronounced  the  said  schooner  Donna  Barbara,  her  tackle,  apparel, 
and  furniture,  and  the  goods,  wares,  and  merchandise  laden'therein,1o  have 
been,  at  the  time  of  the  capture  and  seizure  thereof,  engaged  in  the 
illicit  traffic  in  slaves,  and  as  such  •  subject  and  liable  to  confisca-  [  •  449  ] 
tion,  and  condemned  the  said  schooner,  her  tackle,  apparel,  and  fur- 
niture, and  the  goods,  wares,  and  merchandise  laden  therein,  as  taken  in  such 
illicit  traffic  by  a  tender  of  H.  B.  M.  ship  of  war  Sybille,  Francis  Augustus 
Collier,  C.  B.,  commander  ;  and  moreover  pronounced  the  said  slaves,  natives 
of  Africa,  to  be  emancipated  from  slavery,  and  to  be  employed  as  servants  or 
free  laborers  ;  and  also  that  it  had  been  proved,  that  at  the  time  of  passing 
the  said  sedtence,  86  men,  129  women,  76  boys,  and  60  girls,  children  under 
fourteen  years  of  age,  did  compose  the  whole  of  the  slaves  so  decreed  to  be 
emancipated  from  slavery  ;  and  that  it  had  been  further  proved,  that  at  the 
time  of  the  said  capture  357  slaves  were  seized  and  found  on  board  of  the  said 
schooner  Donna  Barbara,  and  that  six  of  the  said  slaves  had  died  between  the 
time  of  the  capture  and  of  the  condemnation  of  the  said  schooner." 

This  protest  was  argued  before  Mr.  Justice  Park,  Mr.  Justice  Littledale,  Mr. 
Baron  Vaughan,  Dr.  Burnaby,  Dr.  Daubeny,  Dr.  Lushington,  Dr.  Haggard, 
and  Dr.  Curteis. 

KingU  Advocate  and  Dodson^  for  the  protest. 

AddamSy  Nicholly  and  Mr,  Butt^  contra. 

The  protest  was  overruled  ;  and  on  the  9th  January,  1834,  after  argument 
by  the  same  counsel,  it  being  held  that,  independently  of  the  merits,  the  sen- 
tence of  the  Mixed  Commission  Court  was  conclusive  as  to  the  legality  of  the 
capture,  the  decree  appealed  from  was  reversed. 
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The  references  in  this  Index  are  to  the  marginal  paging. 


A.  P»«e 

Actions,  consolidation  of.     1.  In  wages 15S 

2.  In  salvage 423 

Admiral,  Lord  High,  olSice  of,  its  rights  and  duties 279 

(See  Salvage,  4.) 
Admiralty.     (See  Droits.    Salvage,  6.) 
Court  of.     (See  Practice,  2.) 

1.  No  power  to  enforce  an  award  of  salvage  unappealed,  (but 

see  3  &  4  VicL  c.  B5,  s.  5.     Appendix  A.)       ....  91 

2.  No  jurisdiction  in  questions  of  mortgage,  (but  see  3  &  4  Vict 

c.  65,  s.  3.     Appendix  A.) 133 

3.  Governed  genelldly  bj  the  civil  law,  the  law  marine,  and  the 

law  merchant 135 

Guided  by  the  principles  of  international  law    ....       189 

4.  Will  not  direct  money,  arising  from  the  condemnation  of  slaves 

by  Vice- Admiralty  Court  at  Sierra  Leone,  and  which  had 
been  paid  into  the  registry  by  treasury  warrant,  to  be  paid 
out  on  ex  parte  application  by  seizor,  not  showing  a  legal 
title 206 

5.  Its  jurisdiction  on  the  coast 282 

6.  Appeal  from  not  barred  by  5  Geo.  IV.  c.  113,  Slave  Abolition 

Act    (See  Appendix  C.) 
Appeal.    (See  Salvage,  9,  32.    Admiralty  Court,  6.    Protest,  8.) 

1.  Peremption  of,  established 123 

2.  Protest  to,  (also  Appendix  C.) 126 

Appportionment.    (See  Salvage,  25,  26,  29,  38,  40,  41.) 

^  Of  accidental  loss .....  ...       293 

Appraisement,    (See  Salvage,  14.) 

Salvors  stopped,  under  decree  of  appraisement,  (after  bail  has 
been  given,)  from  unloading  cargo  at  an  ontport,  {Appen- 
dix B.)  339 

Arrest,    (See  SJdp,     Warrant  of  Arrest.)  y 

Attachment,    (See  Ship,  1.) 

for  non-payment  of  salvage 1^^ 

B. 

BaU  Bond.    (See  Collision,  10.    Practice,  5.) 
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Bail,  for  safe  return.    (See  5Ai>,  1.)  .    Pag© 

Bankrupt.    (See  Bottomry  Bondf  14.    Mortgagee,  2.) 

Bottomry  Bond,  1.  The  owner  having  abandoned,  a  bond,  given  by  a  sub- 
stituted master  (whether  appointed  by  the  underwrit- 
ers' agent  or  by  the  owners'  agent,  or  both  not  ap- 
pearing) to  the  holder  of  a  collateral  security,  sus- 
tained    1 

Semble,  the  bond  would  have  been  supported,  if  master 
had  been  substituted  by  underwriters  alone  .  8 

2.  Bond,  given  by  a  substituted  master  to  the  merchant 
who  had  appointed  him,  sustained,  although  the  mer- 
chant was  consignee  of  the  cargo,  and  the  charter- 
party  contained  a  stipulation  that  disbursements  for 
the  ship  should  be  made  free  of  commission  "  by  the 

charterer's  agent " 9 

8.  Where  no  absolute  necessity  is  shown  for  the  bond,  and 
bondholders  acted  as  the  agents  of  the  master,  bond 
given  by  master  invalid        .       \        .         .        .        .  66 

4.  A  favored  instrument,  and  if  given  bond  fide  and  for 

legitimate  purposes,  liberally  protected         .        .        .      7,  74 

5.  A  bond  given  within  three  days  of  sailing,  by  part 

owner,  the  de  facto  master,  to  a  stranger  who  took  no 
steps  to  ascertain  whether  the  loan  was  required  for 
the  purposes  of  the  ship,  invalid 75 

6.  Qticere,  whether  a  lender  on  bottomry  is  bound  to  see  to 

the  application  of  the  money  he  advances    ...  84 

,  7.  A  lender  on  bottomry  bond  bound  to  ascertain  the 

necessity      .        .        .         .     • 86, 387 

8.  Freight  earned  from  sub-shippers  of  goods,  by  permis- 

sion of  charterers  of  whole  ship,  liable  as  against 

them  in  payment  of  a  bottomry  bond   .        .        .        .  87 

9.  Of  two  bonds,  the  latter  has  priority        ....  89 

10.  Commission  on  value  of  ship  and  cargo,  being  an  item 

in  the  account  for  which  bond  was  given,  disallowed ; 
but  a  sum,  as  remuneration  for  care  and  superintend- 
ence, allowed 162 

1 1.  The  court,  where  no  fraud  or  collusion  is  suggested,  will 

not  look  narrowly  into  the  various  items  covered  by  a 

bond '  .        .        164 

12.  Motion,  that  a  bondholder  in  a  suit  in  panam^  against  a 

foreign  ship,  may  pay  wages  of  crew  and  deduct  the 

same  from  proceeds  of  sale,  rejected    .        .        .        .        249 

13.  Given  to  consignees  of  charterers  sustiuned,  it  being 

held  that  the  bond  was  originally  contemplated,  that 
bills  of  exchange  did  not  afiect  it,  and  that  owner's 
bankruptcy  was  not  known  at  the  date  of  bond    .  250 

14.  In  opposing  bond,  assignees  of  bankrupt  owner  are  in 

no  better  situation  than  owner  would  have  been  if  not 
bankrupt 258 

15.  Bond  given  by  executor  of  deceased  owner,  and  the  mas- 

ter appointed  by  him,  pronounced  against,  though 
without  costs,  as  against  prior  mortgagee ;  bondholder 
having  full  knowledge  of  the  mortgage,  and  there 
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Bottomry  Bond^  Continued.  '  ^^ 

•  being  no  actual  necessity.  Qucerey  whether  if  there 
had  been  assets  after  paying  mortgage,  bondholder 
would  have  been  entitled,  as  against  executor?    .        .       331 

16.  Pronounced  agaiast,  though  bondjide  purchased  at  pub- 

lic auction,  under  public  advertisement,  the  purchaser 
being  bound  to  make  reasonable  inquiry  as  to  the 
existence  of  an  "unprovided  necessity"  367 

17.  Where  ship  was  sold,  and  proceeds  paid  into  registry 

under  warrant  of  arrest  in  a  bottomry  cause,  the  court 
would  not  delay  payment  to  bondholder,  at  the  in- 
stance of  mortgagee,  until  proceeds  of  freight  should 
be  paid  in 40S 

18.  To  render  a  bond  valid,  there  must  be  a  double  neces- 

sity :  First,  of  obtaining  supplies  in  order  to  prosecute 
voyage ;  Secondly,  the  impossibility  of  obtaining  them 
otherwise  than  by  an  hypothecation  of  ship;  and, 
therefore,  bond  given  by  master,  under  threat  of 
arrest,  the  day  before  the  ve^el  sailed,  for  the  partial 
benefit  of  owner's  agent,  prpnounced  against,  with 
costs ;  and  decision  affirmed  on  appeal  ...  404 
Bounties.    (See  Protest^  3.) 

Upon  the  destruction  of  piratical  gun-boats,  decreed  in  respect  of 

their  crews,  6  Geo.  IV.  c.  49 426 


Cinque  Ports.    (See  Salvage,  7.) 

Coast  J  what  is ;  is  subject  to  divisum  imperium 275 

Collision.    (See  Practice,  S,  5.    Protest,  I,  2.    Pilot.     Warrant  of  Arrest,  % 
3  &  4  Vict.  c.  65,  s.  6.) 

1.  A  foreign  ship,  though  in  charge  of  a  licensed  pilot,  is  liable 

for  the  full  amount  of  damage  arising  from  a  collision  for 
which  she  alone  was  to  blame,  notwithstanding  1  &  2  G.  IV. 
c.  75 ;  and  6  G.  IV.  c.  125 169 

2.  A  foreign  ship,  in  charge  of  a  licensed  pilot,  and  her  course 

free,  ran  down  a  barge,  beating  up  the  river  with  a  westerly 

wind,  held  liable  for  the  damage  and  costs       ....        244 

3.  A  vessel,  with  the  wind  beam  on  the  larboard  tack,  ran  foul  of 

and  sunk  another  close-hauled  on  the  starboard  tack,  the 
former  condemned  in  damages  and  costs         .  .        .        316 

4.  Of  two  vessels  beating  to  windward  on  opposite  tacks,  it  is 

the  duty  of  the  one  on  the  starboard  \x4t  to  continue  her 
course,  and  that  on  the  larboard  to  give  way ;  action  dis- 
missed, with  costs 320 

5.  Where  the  vessel  lost  was  the  blamable  cause  of  the  collision, 

but  the  master  of  the  other  vessel  was  blamable  in  not  ren- 
dering assistance  after  collision,  court  decreed  the  owner  of 
other  vessel  not  liable  to  loss,  but  condemned  him  in  costs  of 
suit S21 

6.  Where  both  vessels  are  blamable,  the  loss  is  equally  appor- 

tioned ;  if  accidental,  each  bears  his  own        ....         328 

7.  A  foreign  vessel,  in  charge  of  a  pilot,  on  the  starboard  tack^ 
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OoKsm,  Continued.  Page 

having  run  down  a  baige  on  the  larboard  tack,  being  hailed 
"  to  keep  her  luff,"  condemned  in  the  damage  and  costs        843,  note 
8.  Vessel  at  anchor,  run  foul  of  by  foreign  vessel  with  pilot 
aboard ;  owners  of  foreign  vessel  held  liable  to  make  good 
the  inmiediate  but  not  the  consequential  damage;  protest 

waved S67 

^  9.  Principles  applicable  to  steamers.  Held,  where  steamer  going 
with  unabated  speed  in  a  fog,  in  a  track  firequented  by  coast- 
ers, did  not,  when  hailed,  order  her  engines  to  be  stopped, 
and  collision  ensued,  she  was  liable  to  the  damage  and  to 

costs 414 

10.  The  responsibility  of  8hipK>wner8,  in  an  action  for  damage, 
limited  by  53  Geo.  m.  c.  159,  to  the  value  of  the  wrong- 
doing vessel,  and  to  the  freight  due,  or  to  grow  due,  on  the 
then  voyage ;  nor  is  such  responsibility  extended  by  having 
given  bail  unconditionally  in  a  sum  plus  the  real  value  .  481 

Cohn,  illegal ;  master  of  British  merchantman  condemned  in  penalty  and 

costs  for  wearing 96 

Conten^L    (See  Ship,  1.) 

All  parties  and  privies  to  the  carrying  off  a  vessel,  while  in  legal 

possession  of  the  court,  guilty  o£ 801 

ComU,    (See  ColKsian.    Sdtvagey  10,  25,  84.) 

1.  Decreed  to  owners,  where  bottomry  bond  invalid    ...        .  75 

2.  There  being  no  makt  fides  in  bondholder,  court  declined  to  con- 

demn him  in  costs  of  assignees,  where  bond  decreed  invalid  76 

Crown.    (See  Droits*    Lord  of  Manor.) 

1.  QiMEre,  whether  crown  has  power  to  grant  away  rights  and  per- 

quisites of  an  office  of  state  to  a  private  person  ?       .  270, 287 

2.  Bule  of  construction  of  grants  from  the  crown     .        .        .        .        271 
8.  In  claim  agamst ,  the  party  must  either  show  actual  grant, 

or  usage  from  which  such  grant  may  be  presumed  297 


Damage,    (See  Collision,) 

CUum  for,  as  consequential,  refused 367 

DereHcL    (See  Droits,  1.    Prize  Agent.    5aZi?ay«,  14,  17, 18, 19,  20,  28,  40, 
41.     Wages,  13.     Wreck,  2.) 

Moiety  for  salvage  of 158,430,484 

Whole,  where  value  small  and  no  owner 168 

Droits.  (See  Derelict.   Greenuneh  Hospital.  Pirates.   Wages,  13.   Wreck,  2.) 

1.  By  general  lan^all  goods  found  afloat  and  derelict  on  the  high 

seas  are  droito,  and  belong  to  the  crown,  in  its  office  of  admi- 
ralty     270 

Q^oere,  if  they  have  touched  the  ground,  but  are  still  moved  by  the 

sea? 292 

2.  By  1  Will.  IV.  c.  25,  carried  to  consolidated  fund  ....        280 

3.  Ssm^,  grant  of  droits  by  crown  void 287 

E. 

Evidence.    (See  Wages,  10.) 

VOL.  III.— HAOO.  26 
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Flag^fficer.    (See  Salvage,  4.) 

Flotsam,  Jetsam,  and  Ligan,  in  what  they  di£fer  from  toreccum  maris 

Foreigners.    (See  Wages,  9.) 

Municipal  law  extends  to,  only  in  certain  cases   . 
Freight.    (See  Bottomry  Bond,  8,  17.     Collision,  10.    Monition,  S.     Wa^«, 

6,  8,  9.) 


Page 

277 

189 


Chreenwich  Hospital,  entitled  to  five  per  cent  on  all  prizes,  grants  to  navy  or 
marines,  and  on  bounty  money  and  seizures ;  also  on 
droits  of  the  admiralty 


330 


M. 

Manor,  lord  ot    (See  Wreck,) 

1.  Ckum,  by  grant  from  crown,  to  flotsam,  &c.,  not  exceeding  three 

miles  beyond  low-water  mark,  rejected      .        *.        .        .        257, 294 

2.  His  duty,  with  regard  to  wreck  of  sea 290 

8.  His  franchises  may  be  lost,  by  non-user  or  mis-user       .        .        .       290 

Master.  (See  Colors,  illegal.  Monition,  Mutiny,  Pilot.  Practice.  Sal- 
vage, 38.  Seamen's  Hospital  Ship.  Wages,  14,  18,  19.  War- 
rant of  Arrest.) 

Material  Men.    1.  Payment  to,  out  of  proceeds,  decreed ;  decree  reversed    .       129 

2.  Cannot  arrest  an  English  ship  for  cost  of  materials  sup- 

plied in  England     139 

3.  Have  no  lien  on  ship  without  actual  possession  .        .        .145 
(See  3  &  4  Vict  c.  65,  s.  6.    Appendix  A.) 

Monition.    (See  Attachment.     Warrant  of  Arrest,  2.) 

1.  Imprisonment  of  master  (part  owner)  for  disobedience  to  .        .       11 '' 

2.  Upon  a  claim  for  salvage,  the  ship  being  on  her  voyage, 

decreed  against  the  owner 346, 419 

8.  To  bring  in  freight,  refused  to  a  mortgagee  of  the  ship,  which 
had  been  sold  to  defray  bottomry  bond  secured  upon  ship  and 

freight   . 402 

Mortgagee.  (See  Bottomry  Bond,  16,  17.     Wages,  19.) 

1.  Defensive  allegation  by,  in  a  suit  for  mariner's  wages,  rejected 

with  costs 380 

2.  (^oRre,  whether,  where  owner  is  bankrupt,  the  ship  has  been 

sold,  and  the  proceeds  are  insufficient  to  pay  mortgagees,  a 
principal  mortgagee  has  sufficient  interest  to  oppose  a  mari- 
ner's claim  for  wages -  .  *^2 

MyOiny.    (Se^  Wages,  15.) 

Holding  up  fists  to  strike  a  captain  so  near  an  act  of,  as  to  justify 
the  captain  in  striking  the  first  blow  for  the  purpose  of  quell- 
ing it .        .        .        .        .  853 


O. 

Owner.    (See  Attachment.    Monition.    Salvage.    Ship.    Wages,  9, 12, 19.) 
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Ovmer^  Continaed.  Page 
To  entitle  owners  to  compensation,  for  losses  incidental  to  a  salvage 
senrice,  as  a  primary  lien  on  the  proceeds,  such  losses  should  be 
not  merely  consequential,  but  actual,  otherwise  they  are  an  ingre- 
dient only  in  estimating  the  remuneration 485 

P. 

Part  Owner,    (See  Monition,  1.    5fttj>,  1.) 

Patsengers.     (See  Salvage,  88.) 

PUot.    (See  CoUision,  1,  2,  7,  8.    Salvage,  21.) 

In  cases  of  obvious  danger,  the  master  is  bound  to  interfere  in  the 
management  of  the  vessel,  although  pilot  in  charge,  semhle      .        .        176 
Pirates,  unclaimed  residue  of  proceeds,  after  payment  of  salvage,  on  recap- 
ture from  pirates,  are  droits 208 

Pleading,  allegation  by  owner  in  a  suit  for  wages 807 

Posuision.    (See  Material  Men,  3.     Ship,  2.) 

Pracdce.    (See  Adm.  C,  4.    Bottomry,  12.     Wages,  10;) 

1.  Motion  for  warrant  of  arrest,  by  master,  to  receive  out  of  pro- 

ceeds wages  to  seamen  who  had  died  on  the  voyage,  and 
which,  under  4  &  5  Will.  lY.  c.  52,  s.  SO,  he  was  called  upon 
to  pay  to  the  Seaman's  Hospital ;  motion  to  stand  over,  there 
being  no  appearance  for  representative  of  the  owner      .        .        329 

2.  Where  the  court  has  clearly  no  jurisdiction,  it  will  prohibit 

itself 835 

3.  In  collision  suit,  the  most  regular  mode  of  proceeding  is  by  plea 

and  proof 842 

4.  A  decree  for  wages,  with  costs,  to  a  mariner,  when  deceased, 

may  be  renewed  to  his  administrator,  semUe    .        .  382 

5.  In  a  Wl  bond,  in  an  action  for  collision,  the  sureties  submit  them- 

selves to  the  jurisdiction,  and  bind  themseves,  their  heirs,  &c., 
in  the  sum  of to  answer  the  action,  to  abide  the  hear- 
ing the  cause,  and  likewise  to  pay  what  shall  be  adjudged, 

with  the  expenses 431,  note 

Prize,    (See  Greenwich  Hospital,) 

Proceeds  of  capture,  by  a  conjoint  British  and  Sicilian  force,  not 
distributable  without  sentence  of  condemnation ;  claim,  on  behalf 

of  Sicilian  force  exclusively,  rejected 192 

Prize  Agents,  are  to  retain  and  pay  over  to  the  treasurer  of  the  navy  five  per 
cent  on  the  net  proceeds,  out  of  civil  salvage,  derelict,  and 

moneys  arising  therefrom 228 

Protest,    (See  Appeal,  2.    Collision,  8.     Wages,  18.) 

1.  Appearance  under,  in  coUision,  on  the  ground  that  it  was  infra 

corpus,  overruled S85 

2.  In  collision,  a  foreign  vessel,  having  pilot,  overruled,  with  costs    840,  867 

3.  On  the  ground  that  there  is  no  appeal  from  the  High  Court  of 

Admiralty,  under  the  Slave  Abolition  Act,  5  Geo.  lY.  c.  113, 

8.  71,  oveiTuled Appendix  C 

Pvrger,    (See  Wages,  19.) 

S. 

Salvage.     (See  Actions,  2.     Appraisement.     Attachment.     Monition^  2. 
Owner,    Prize  Agent,) 
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Salvage,  Ck)ntinne<L  Pa^b 

1.  Of  priTate  treasure  and  govemment  stores,  (lost  on  board  a  M-  * 

gate,)  bj  officers  and  men  of  royal  navy U  -  66 

2.  In  ita  piinuuy  character,  at  least,  is  personal        ....        48 
8.  A  sale,  duty  free,  in  respect  to  saJrage,  not  allowed      ...        45 

4.  Claims  of  admiral  of  station  to,  allowed ;  role  by  which  his  share 

was  estimated 58-61 

5.  Claims  of  admiralty,  for  wages  of  men  and  wear  and  tear  of 

ships,  whilst  employed  in,  allowed ^1 

6.  Estimate  of  rewud  in,  goTemed  by  the  peculiar  circumstances 

of  each  case 62 

7.  Where  owner  refused  to  pay  award  of  commissioners  of  Cinque 

Porte,  but  did  not  appeal,  on  suit  brought,  a  similar  award 
decreed  with  costs 90 

8.  Is  not  merely  payment  for  work  and  labor 95 

9.  An  inhibition,  in  an  appeal  by  some  salvors,  does  not  necessarily 

preclude  other  distinct  salvors,  who  do  not  appeal,  from  receiv- 
ing their  proportionate  remuneration,  setnhle      ....        98 

10.  Where  the  tender  is  sufficient,  and  salvors  are  out  of  the  juris- 

diction, the  sum  paid  into  the  registry  by  the  owners,  as  the 
tender,  was  directed  to  be  paid  out  to  tiiemi  in  discharge  of 
costa 117 

11.  What  are  the  ingredients  of  salvage  ? 120-204 

12.  Persons  employed  in  the  public  service  should  render  aid  to  the 

trade  of  the  country 121,419 

IS.  In  assistance  rendered  to  steam-vessels,  with  passengers,  the 
court  will  give  a  reward  exceeding  the  mere  proportion  of 
value,  in  ordinary  cases 151 

14.  In  derelict,  a  moiety,  and  the  expenses  of  appraisement  out  of 

the  other  moiety,  decreed 153 

15.  A  stipulation  to  be  reimbursed  all  expenses,  ariang  from  da- 

mage to  govemment  steamer  or  stores,  no  bar  to  salvage  com- 
pensation     154 

16.  In  derelict,  where  there  were  two  sets  of  salvors,  and  the  first 

in  possession  claimed  and  was  awarded  salvage  summarily 
before  magistrates,  and  the  second,  though  cogaizant  of  such 
claim,  sued  in  the  Admiralty  Court,  the  award  was  affirmed, 
and  the  action  dismissed  on  tiie  merits,  on  the  ground  tiiat  the 
second  set  of  salvors  ought  to  have  intervened  before  the 
magistrates 156 

17.  In  derelict,  seldom  more  than  half  or  less  than  one  third  ia  given, 

and  the  court  will  apportion  the  salvage  according  to  the  ser- 
vices of  salvors 165 

18.  No  vessel,  except  from  strong  necessity,  is  entitled  to  interpose 

with  first  occupant  of  derelict,  who,  if  equal  to  the  service,  has 

a  right  of  exclusive  possession   .        ....         168, 243,  SS5 

19.  In  derelict,  where  property  is  very  small,  (no  owner  appearing,) 

whole  net  value  awarded 168 

20.  Upon  an  appeal  by  salvors,  two  fifUis,'a^r  deducting  certain 

chaiges,  decreed 194 

21.  The  amount  fixed  by  commissioners  of  pilots,  under  a  bond  of 

reference,  to  be  paid  for  salvage  to  pilot  and  his  crew,  decreed 

with  costs 203 
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Sakage,  Continned.  Page 

22.  In  aalvage  hj  government  Bteamer  and  200  men,  to  a  vessel  on 

sboal  off  Jamaica,  magistrates,  upon  a  value  of  6,000/.,  awarded 
one  third,  bat  the  owners  refbsing  to  abide  by  award,  the  court, 
in  an  action  bj  salvors,  gave  1,200/.  and  costs    ....        209 

23.  Rule  as  to  salvage  in  recapture  in  derelict,  what  .  .  221 

24.  In  derelict,  after  restitution  to  owners,  ship  was  sold,  and  of  250/. 

net  proceeds,  two  fifths  given  to  principal  salvors ;  out  of  re- 
mainder, 30/.  to  a  smack,  for  saving  ship's  crew,  (see  1  &  2 
Geo.  IV.  c.  75,  s.  8,)  and  5/.  to  a  cutter,  besides  all  costs  and 
expenses 242 

25.  In  salvs^  of  ship  with  government  stores,  by  thirty-two  salvors 

at  great  risk  to  all,  and  loss  of  lif^  to  three,  the  court,  (adopting 
the  tender  for  ship  and  freight,  400/.,)  gave  900/.  on  the  stores, 
making,  together,  about  one  fiflh  of  the  whole  value,  and  appor- 
tioned this  sum  among  surviving  salvors  and  &milies  of  those 
who  perished.  Costs  decreed,  pro  ratdf  between  ship  and 
cargo 246 

26.  Out  of  a  value  of  4,600/.,  1,000/.  given  for  the  services  of  a  fish- 

ing smack  to  a  dismasted  vessel,  and  100/.  to  a  second  smack, 

and  expenses 254 

Apportionment  between  the  owner,  master,  and  crew  of  the 
smack 256 

27.  Clium  against  foreign  ship  for  salvage  remuneration  in  impend- 

ing danger,  dismissed  with  costs.     Qticrrg,  whether  in  any  case 

would  be  allowed  ?    .  .        .        .        .  344,345,386 

28.  Salvage  by  towing,  750/.  awarded  and  costs         ....        346 

29.  Salvage  by  towing  by  steamer,  apportionment  of  .  .        .        363 
SO.  Eighty  guineas  awarded  and  ^portioned  between  pilot  and  six 

men,  upon  a  value  of  3,000/ 369 

31.  1,000/.  awarded  to  a  steamer,  upon  a  value  of  12,246/. ;  the  stipu- 
lated payment  to  another  steamer,  hired  to  bring  her  into  port, 

is  no  criterion  for  a  salvage  remuneration 370 

^2.  2,000/.  awarded  where  the  salvors  were  numerous,  in  a  case 
involmg  great  risk,  on  a  value  of  10,500/. ;  claim  of  a  Deal 
boatman  (intervening  in  the  cause)  rejected ;  affinned  on 
appeal .378 

33.  While  the  master  is  yet  in  command,  prior  salvors  have  no  right 

in  themselves  to  interfere  with  fur^er  asmstance,  and  to  at- 
tempt to  exclude  subsequent  salvors,  and  such  misconduct 
diminishes  their  title  to  salvage 383 

34.  Claim  fi>r  salvage  dismissed,  and  tender  pro  opere  sustained,  with 

costsfrom  the  time  of  its  refusal 386 

35.  Salvage  of  100/.  awarded  to  officer  of  coast-guard  and  men,  and 

400/.  to  steam-tug,  in  the  case  of  a  valuable  steamer  on  the 
rocks,  the  master  having  paid,  under  agreement,  150/.  for  the 
services  of  numerous  boatmen 394 

36.  One  fiftii  value  awarded  to  steamer  in  case  of  dismasted  vessel, 

she  having  rendered  her  services  conjointly  with  three  fishing 

boats 401 

37.  Ships  of  war  assisting  British  merchantmen  are  entitled  to  salvage 

for  important  services,  but  alUer  if  slight,  and  not  promptly 
demanded 419 


458  INDEX. 

Salvage,  Continued.  ^*^ 

38.  Salvage  of  cargo  and  crew,  by  transsliipment  on  board  of  valn- 

able  Indiaman,  from  an  American  ship  in  a  sinking  state,  about 
800  miles  eastward  of  the  Cape  of  Good  Hope;  property 
saved,  7,000/. ;  salvage  decreed,  2,000Z. ;  apportioned  among 
owners,  officers,  passengers,  and  crew 423 

39.  Where  a  vessel,  suddenly  dismasted  while  at  anchor,  was  taken 

in  tow  by  a  valuable  steamer  (engaged  on  purpose) ;  upon  the 
facts,  the  Trinity  Masters  being  of  opinion  that,  nautically,  the 
service  was  mere  towing,  without  risk  on  either  side,  the  court 
upon  21,000/.  awarded  600/.  and  costs 427 

40.  Foreign  vessel  going  to  the  assistance  of  a  British  merchantman, 

almost  in  a  sinking  state,  and  whose  crew  refused  any  longer  to 
stay  by  her,  entitied  to  salvage,  as  for  a  derelict,  on  the  trea- 
sure, &c.,  saved  by  such  vessel ;.  a  moiety  of  the  treasure  de- 
creed and  apportioned 429 

41.  Where  a  vessel  postponed  her  homeward  voyage  in  search  of 

freight,  and  went  out  of  port  to  a  wreck  five  hundred  miles 
distant,  and  at  great  risk  and  exertion,  for  several  days,  saved 
valuable  property,  and  ailerwards,  being  compelled  by  the 
weather  to  put  back  to  the  same  port,  sold  the  property  saved, 
transmitting  the  proceeds  to  the  court  to  abide  salvage,  the 
court  awarded  and  apportioned  a  moiety  (to  cover  aU  losses)  .  434 
Salvors.  (See  AppraisemenL) 
Seaman,  foreign.    (See  Wages^  9.) 

Seaman's  Hospital,  master  of  vessel  liable,  under  4  &  5  Will.  IV.  c  62,  s.  30, 
to  double  the  amount,  if  he  neglect  to  pay  the  wages  of 
deceased  seaman  to  hospital,  within  three  months  after 

arrival .        .        •       329 

Ship.  1.  Where  vessel,  under  arrest  for  l)ail  at  the  instance  of  one  part 
owner,  and  after  a  commission  to  take  bail,  at  the  instance  of  the 
master,  the  other  part  owner,  is  removed  by  the  master  and  otiiers 
to  Jersey  and  sold,  court  decreed  an  attachment  against  the  mas- 
ter and  mate  for  contempt,  and  they  were  imprisoned  ...  299 
2.  Possession  of  ship,  time  having  been  allowed  for  an  appearance  by 
the  purchasers,  decreed  in  pcenam  to  former  owners,  upon  affida- 
vits that  the  ship,  having  been  abandoned  by  the  master,  was  sold 

without  their  concurrence 418 

Ships  of  War.    (See  Salvage,  1,  12,  22,  87.) 
Slaves,  condemnation  of.    (See  Admiralty  Court,  4.) 

Sentence  of  Mxed  Commission  Court ,.  Appendix  C 

Statutes,  cited  and  observed  on : 

58  tjrco.  ni.  c.  159,  limiting  responsibility  in  collision         ...       431 
57  Geo.  m.  c.  127,  ss.  1  &  2,  giving  percentage  on  prize  derelicts, 

&c.,  to  Greenwich  Hospital 229 

1  &  2  Geo.  rV.  c.  75,  s.  82,  as  to  pilots 169 

Ditto,  s.  81,  as  to  admiralty  jurisdiction 387 

5  Geo.  IV.  c.  118,  Slave  Abolition  Act.    (See  Appendix,  C.) 

6  Geo.  IV.  c.  49,  as  to  distribution  of  bounties 426 

6  Geo.  rV.  c.  110,  ss.  45  &  46,  as  to  not  rendering  mortgagee  in  pos- 
session of  ship-owner 133 

6  Geo.  rV.  c.  125,  8.  55  (Pilot's  Act) 169, 841 

1  Will.  IV.  c.  25,  as  to  droits  being  made  part  of  consolidated  funds  .       280 
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4  Will  IV.  c.  IS,  s.  11,  penalty  for  illegal  colors         ....  96 

4  &  5  Will.  lY.  c.  52,  8.  30,  as  to  payment  of  wages  of  deceased 

seamen  to  Seaman's  Hospital 329 

4  &  5  Will.  IV.  c.  89,  8.  4,  as  to  sales  in  respect  of  salvage  being  no 

longer  duty  free 45 

5  &  6  Will.  IV.  c.  19,  ss.  2,  7,  9,  11, 14, 15,  and  16,  as  to  the  reco- 

very and  regulation  of  wages  191,  305,  307,  313,  315,  350,  364,  376 

3  &  4  Vict  c.  65,  as  to  admiralty  practice,  jurisdiction.    (See  Appen- 
dix A.) 


Tender.    (See  Salvage.) 25, 34 

W. 

Wages.    (See  Pleading.    Practice j  1, 4.) 

1.  A  ship's  articles  contained  the  clause  usual  in  the  Baltic  trade, 

that,  should  the  ship  winter  abroad  on  account  of  the  ice,  the 
officers  and  seamen  should  accept  half  wages  during  the  time 
of  such  detention ;  the  ice  prevented  the  ship  from  getting 
cai^,  but  not  from  ssdling  without  one ;  held,  crew  only  enti- 
tled to  half  wages  during  the  detention      100 

2.  Actions  for  wages  consolidated 153 

3.  Seaman  entering  as  second,  and  becoming  first  mate  at  foreign 

port,  entitled,  while  acting  as  first  mate,  to  a  similar  rate  of 
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5.  Ship  and  cargo  (insured)  destroyed  by  fire  in  homeward  voyage, 

petition  for  wages  rejected 196 
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18.  The  object  of  5  &  6  W.  lY.  c.  19,  being  to  give  summary  juris- 
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ADVERTISEMENT. 


In  continuing  the  series  of  the  Admiralty  Reports  commenced  by 
his  father,  the  late  Sir  Christopher  Robinson,  the  editor  has  endea- 
vored to  confine  himself  as  much  as  possible  to  those  cases  in  which 
some  principle  of  law  is  involved,  or  some  point  of  practice  has  been 
laid  down  in  the  decision  of  the  court. 

With  respect  to  a  large  class  of  cases  which,  in  the  time  of  peace, 
form  the  subjects  of  litigation  in  the  Instance  Court  of  Admiralty, 
namely,  claims  of  salvage  and  causes  of  damage  by  collision,  it  is 
well  known  that,  in  the  great  majority  of  instances,  the  questions 
raised  are  strictly  questions  of  fact,  and  the  decisions  of  the  court 
necessarily  turn  upon  the  particular  circumstances  of  each  individual 
case.  Important  as  such  cases  may  be  to  the  parties  immediately 
concerned  in  them,  it  is  obvious  that  the  publication  of  their  details 
could  prove  neither  interesting  nor  profitable  to  the  professional 
reader.  The  insertion  of  these  cases,  therefore,  except  in  particular 
instances,  has  been, studiously  avoided  by  the  reporter. 

As  regards  the  cases  which  form  the  present  selection,  care  and 
attention  have  been  bestowed  in  the  execution  of  the  undertaking,  to 
state  with  accuracy  the  facts  of  each  case  upon  which  the  judgment 
of  the  court  has  been  delivered.  And  the  reporter  takes  this  oppor- 
tunity of  expressing  his  obligation  to  those  members  of  the  profession 
who  have  rendered  him  their  assistance,  and  more  especially  to  the 
learned  judge  of  the  court,  under  whose  sanction  this  volume  of 
reports  is  now  presented  to  the  public. 

Doctors'  Commons,  December,  1843. 
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REPORTS  OF  CASES 


DETERMINED    IN    THE 


HIGH  COURT  OF  ADMIRALTY. 


ViBiLiA,  Richardson. 

December  5,  1838. 


A  bottomiy  bond,  granted  by  the  master  of  a  British  Tcssel  to  a  merchant  of  Philadelphia, 

who  had  consented  to  act  as  mercantile  agent  for  the  ship  and  cargo  daring  the  progress  of 

repairs  in  the  port  of  Philadelphia,  upheld. 
The  fact  of  a  lien  on  the  ship  existing  by  the  law  of  the  conntiy  in  which  the  bond  is  given, 

is  an  important  ingredient,  and  famishes  a  presnmption  in  favor  of  bottomry,  and  against 

penonal  credit.^ 
Small  advances,  originally  made  withont  any  express  stipulation  for  a  bond,  but  followed 

by  a  bond  of  bottomry,  may  be  inclnded  in  the  bond.* 
It  is  not  incombent  upon  a  foreign  merchant  advancing  money,  upon  bottomry  for  the  repairs 

of  a  vessel  to  calculate  the  expediency  of  such  repairs.' 

Tbis  was  the  case  of  a  British  ship  bound  from  Belize,  in  the  bay 
of  Hondnrasi  with  a  cargo  of  mahogany,  for  the  port  of  London. 

In  the  course  of  her  homeward  voyage,  the  vessel  being  much 
damaged  by  stress  of  weather,  was  compelled  to  put  into  Philadel- 
phia, and  the  master,  upon  his  arrival,  having  placed  himself  under 
the  direction  of  the  British  consul  and  the  agent  for  Lloyd's  at  that 
port,  was  introduced  by  them  to  Mr.  Baldwin,  a  merchant  of  Phila- 
delphia, who  consented  to  act  as  mercantile  agent  for  the  ship  and 
cargo  during  the  progress  of  the  necessary  repairs. 

The  master  being  wholly  unprovided  with  funds  or  credit,  endea- 
vors were  made  in  the  first  instance,  but  without  success,  to  meet  the 
expenses  of  the  repairs  by  raising  money  upon  bottomry. 

A  sale  of  the  cargo  was  then  resorted  to,  and  during  the  repairs, 


1  IThe  Lochiel,  2  W.  Bob.  45 ;  The  Osmanli,  8  W.  Rob.  198 ;  The  Augosta,  1  Dod. 
283.] 
>  [The  Trident,  1  W.  Bob.  34.]  '  [See  note  to  The  Jane,  1  Dod.  461.] 
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The  Vibilia.    1  W.  Rob. 


the  whole  of  the  cargo  was  sold  at  three  distinct  sales,  the  proceeds 
being  received  by  Mr.  Baldwin,  and  disbursed  by  him  in  the 
[  •  2  ]  service  *  of  the  ship,  with  the  sanction  and  concurrence  of 
Captain  Richardson,  the  master. 
Previous  to  the  last  sale  of  the  cargo,  it  became  evident  that  the 
whole  of  the  proceeds  would  not  be  sufficient  to  meet  the  costs  of 
the  completion  of  the  repairs  and  the  outfit  of  the  ship.     Upon  this, 
attempts  were  again  made  to  raise  money  upon  bottomry,  by  applica- 
tion to  several  merchants  of  Philadelphia.     Failing  in  these  attempts, 
the  master  then  applied  to  Mr.  Baldwin  to  take  upon  himself  the 
responsibility  of  the  expenses  beyond  the  proceeds  which  might  arise 
for  the  further  sale  of  the  cargo,  the  master  undertaking  to  give  a  bot- 
tomry bond  for  the  balance.    Upon  the  faith  of  this  promise,  the  repairs 
were  completed  by  Mr.  Baldwin,  and  the  vessel  was  furnished  with 
supplies  for  her  homeward  voyage ;  and  upon  the  13th  of  January, 
1838,  a  bond  was  executed  by  the  master  in  favor  of  Mr.  Baldwin,  to 
the  amount  of  (3,060,  with  maritime  interest  at  the  rate  of  fifteen 
per  cent. 

The  vessel  sailed  from  Philadelphia  on  the  16th  of  January,  1888, 
and  arrived  at  the  port  of  London  on  the  27th  of  February  follow- 
ing, w^hen,  payment  of  the  bond  being  resisted  by  the  owners,  the 
proceedings  in  the  cause  were  instituted  by  the  bondholder,  on  whose 
behalf, 

Haggard  and  Robinson,  submitted  — 

That  the  owners'  admissions  in  the  cause  established  a  clear  case 
of  unprovided  necessity  for  the  foundation  of  a  bottomry  transaction, 
and  the  bond  in  question  embraced  upon  the  face  of  it  every  essen- 
tial requisite  of  a  bond  of  bottomry.  That  the  conduct  of  Mr.  Bald- 
win had  been  fair  and  honorable  throughout  the  whole  of 
[  *  3  ]  the  proceedings,  *  and  was  supported  by  a  strong  balance  of 
testimony  in  his  favor,  whilst  the  case  set  up  on  the  other 
side  rested  solely  upon  the  unsupported  evidence  of  Captain  Richard- 
son, the  master,  whose  present  depositions  wegre  at  variance  with  his 
own  conduct  at  the  time.  Lastly,  that  it  was  important  for  the  secur- 
ity and  promotion  of  the  commercial  interests,  that  bonds  of  this 
description  should  be  supported  ;  that  they  had  ever  been  regarded  as 
of  a  high  and  sacred  character,  and  there  was  nothing  in  the  circum- 
stances of  the  present  case  to  detract  from  the  favor  with  which 
such  instruments  had  heretofore  been  regarded  by  the  court  in  the 
cases  of  The  Rhadamanthe,^  and  The  Alexander.^ 

1  1  Dod.  203.  a  1  Dod.  278, 
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The  ViWlia.    1  W.  Rob. 


For  the  ship-owners,  Queer/s  Advocate  and  Addams,  contrd,  con- 
tended — 

That  the  master  had  been  superseded  in  his  authority,  and  imposed 
upon  in  the  present  transaction ;  that  the  repairs  were  inexpedient 
nnder  the  circumstances  of  the  case,  and  the  owners'  interests  had 
been  improperly  compromised,  inasmuch  as  the  expenses  of  the 
repairs  amounted  to  the  sum  of  4,000/.,  and  the  value  of  the  ship  on 
her  arrival  in  England  was  only  2,300/. ;  that  neither  the  master  him- 
self, nor  any  person  acting  on  his  behalf,  had  power  to  sell  the  whole 
cargo,  as  had  been  done  in  this  case.^ 

Lastly,  that,  by  the  law  of  America,  Mr.  Baldwin,  the  bond- 
holder, had  a  lien  upon  the  ship,  which*  he  had  thought  fit  to  relin- 
quish. 

•  That  some  of  the  items  in  the  bond  were  for  advances  [  *4  ] 
made  before  the  bond  was  contemplated ;  and  the  bond  in 
itself  was  an  attempt  to  convert  a  transaction  of  personal  credit  into 
a  bond  of  bottomry,  which  could  not  be  supported  under  the  authority 
of  the  principles  laid  down  by  Lord  Stowell  in  the  case  of  The 
Angusta.2 

Judgment. 
Dr.  Lushington.     The  question  arises  upon  the  validity  of  a  bot- 
tomry bond,  dated  13th  January,  1838,  and  executed  by  the  master 
at  Philadelphia,  in  which  port  the  vessel  had  taken  refuge  in  conse- 
quence of  having  sustained  severe  injuries  at  sea.     The  ship  belonged. 
to  the  port  of  London,  and  was  proceeding  on  a  homeward  voyage 
from  Honduras  when  she  suffered  the  damage  which  compelled  her 
to  put  into  Philadelphia.     The  bond  is  duly  executed,  and,  primd 
facie^  all  is  regular,  but  its  validity  has  been  impugned  upon  grounds 
of  law  and  also  of  fact,  which  I  must  presently  examine.    Before, 
however,  entering  upon  the  discussion  of  circumstances  peculiar  to 
this  case,  it  may  not  be  unadvisable  to  consider  what  is  meant  by 
that  dictum  so  often  cited,  and  again  urged  in  this  cause,  that  bot- 
tomry bonds«are  of  a  high  and  sacred  character.^     All  legal  engage- 
ments, all  contracts  sanctioned  by  the  law,  are  sacred ;  that  is,  they 
are  to  be  enforced  by  every  court  of  law  and  equity ;  the  expression, 
therefore,  so  often  repeated,  must,  I  think,  have  some  other  meaning 
more  appropriate  -and  peculiar  to  the   subject  itself,  than    merely 


'  Allen  V.  Sugrae,  8  Bam.  &  Cr.  561 ;  Cambridge  v.  Anderton,  2  Bam.  &  Cr.  691 ; 
Gratitudine,  3  Rob.  241. 
«  1  Dod.  283.  «  [The  Mary  Ann,  4  Notes  of  Cases,  876.] 
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[  •  5  ]  to  denote  the  character  which  *  a  bottomry  bond  enjoys 
in  common  with  other  legal  instruments. 

I  may  also  further  observe  that  this  expression,  so  often  quoted, 
cannot  refer  to  priority  of  payment ;  for  of  that,  when  the  bond  is 
admitted  to  be  valid,  no  doubt  is  ever  entertained.  The  only  mean- 
ing which,  with  satisfaction  to  my  own  mind,  I  can  attach  to  this 
observation  is,  that  where  once  the  transaction  is  proved  to  have  been 
clearly  and  indisputably  of  a  bottomry  character,  that  is,  where  the 
distress  is  admitted  or  established,  the  want  of  personal  credit  beyond 
question,  and  the  bond,  in  all  essentials,  apparently  correct,  then  that 
under  such  circumstances  the  strong  presumption  of  law  is  in  favor 
of  its  validity,  and  it  shall  not  be  impugned  save  when  there  shall  be 
clear  and  conclusive  evidence  of  fraud,  or  where  it  shall  be  proved 
beyond  all  doubt  that,  though  purporting  in  form  to  be  a  bottomry 
transaction,  the  money  was  in  truth  and  in  fact  advanced  upon  differ- 
ent considerations. 

And  it  appears  to  me  that  this  view  of  the  question  is  confirmed 
by  the  very  nature  of  bottomry  transactions.  There  must  be  in 
all  such  transactions  the  act  of  the  master,  the  agent  of  the  owner, 
evinced  by  the  execution  of  the  bond ;  and  the  presumption  is,  that 
he  would  perform  his  duty  honorably,  and  not  unnecessarily  subject 
the  property  of  his  principal  to  heavy  burdens.  Again,  the  transac- 
tion taking  place  in  distant  countries,  where  it  may  be  often  difficult 
for  the  foreign  merchant  who  advances  on  bottomry  to  furnish  ade- 
^quate  proof  as  to  all  parts  of  the  res  gesta^  this  furnishes  another 
reason  for  presumption  in  favor  of  a  bond  necessarily  signed  by  the 
master.  It  is  foic  the  general  advantage  of  the  shipping 
[  ^6  ]  interests  of  the  world,  that  *  bottomry  transactions  should 
not  be  rendered  too  difficult ;  and,  in  ordinary  transactions 
of  this  kind,  there  is  less  reason  to  complain,  because  the  interest  of 
the  owner  can  never  be  affected  save,  as  I  have  already  observed,  by 
the  act  of  his  own  selected  agent,  except,  indeed,  in  the  few  cases  of 
the  original  master  no  longer  having  the  command. 

Another  question  has  been  raised  in  argument,  of  considerable  im- 
portance in  itself,  though  not,  perhaps,  necessarily  requiring  a  decision 
in  this  case.  I  now  refer  to  the  question,  how  far  the  law  of  the 
country  where  the  bond  is  given,  allowing  a  lien  on  the  ship,  may  in 
any  way  affect  the  validity  of  a  bottomry  bond. 

A  lien  may  exist  in  three  ways :  — 

1st  The  creditor  having  actual  possession  of  the  ship  may  retain 
it  till  paid,  as  a  ship-builder  having  the  ship  in  his  own  dock.  This 
lien  to  retain  exists  in  England. 

2dly.  A  lien  for  the  benefit  of  all  material  men  to  take  possession 
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till  their  debt  be  paid.     This  is  not  the  law  of  England,  but  ia  un- 
questionably the  law  of  many  foreign  countries. 

The  third  case  is  where  a  person  has  lent  money  to  be  employed 
in  repairing  or  fitting  out  a  ship ;  then,  by  the  ancient  civil  law,  and, 
as  I  apprehend,  by  the  law  of  very  many  maritime  states  except  Eng- 
land, the  benefit  of  a  lien  is  permitted  to  subsist. 

Now,  assuming  the  law  at  Philadelphia  to  be  the  most  extensively 
favorable  to  the  doctrine  of  lien,  and  to  give  such  a  right  to  the  per- 
son who  advances  money  or  becomes  responsible  for  repairs,  what 
effect  would  such  circumstance  have  on  the  present  case  ?  Accord- 
ing to  the  authority  of  Lord  Stowell,  that  circumstance, 
namely,  the  power  of  arrest  or  *  detention  alone,  would  not  [  *  7  ] 
be  sufficient  to  convert  an  advance  of  money  into  a  bot- 
tomry transaction.  Look  at  the  facts  of  the  case,  and  mark  the 
words  of  that  learned  judge  in  the  case  of  The  Augusta,  where  it  had 
been  alleged,  and  not  denied,  that  the  right  of  lien  subsisted  by  the 
law  of  that  country.^  "  The  master  had  carried  out  a  letter  of  credit 
to  Messrs.  Beerbohn,  of  Memel ;  on  the  faith  of  that  letter  of  credit, 
moneys  had  been  advanced,  and  a  bill  drawn  ;  on  that  bill  being  dis- 
honored, then,  and  for  the  first  time,  Messrs.  Beerbohn  call  on  the 
master  to  execute  a  bond  for  moneys  already  advanced  on  personal" 
credit.  The  original  transaction  was  on  personal  credit;  the  mer- 
chant wished  to  convert  it  (a  most  appropriate  phrase  used  by  Lord 
Stowell)  into  that  which  was  not  its  primary  character." 

I  agree  with  Lord  Stowell,  that  the  law  giving  a  lien  may  not 
alone  be  sufficient  for  such  conversion,  and  for  this  reason  ;  if  Messrs. 
Beerbohn  had  refused  to  advance  the  money  on  personal  credit,  the 
master  had  then  his  option  to  try  whether  he  could  not  raise  it  firom 
other  sources  on  personal  credit,  and  from  persons  ready  to  waive 
their  right  of  lien ;  of  this  option  the  master  could  not  be  justly 
deprived. 

But  does  it  therefore  follow,  that  in  a  case  of  totally  different 
nature  —  where  money  has  not  been  proved  to  have  been  lent  on  per- 
sonal security ;  wheie  there  is  no  question  of  conversion ;  where  the 
question  is  whether  the  advances  were  on  personal  security  or  not ;  I 
say,  does  it  follow  that  in  such  a  case,  the  fact  of  a  lien  existing  by 
the  law  of  the  foreign  state,  is  no  ingredient,  no  important 
circumstance  in  ascertaining  the  true  nature  of  the  •transac-  [  *  8  ] 
tion  ?     I  am  of  a  contrary  opinion,  and  so  I  think  was  Lord 
Stowell.     When  such  is  the  state  of  the  law,  and  where  the  question 


1  Dodson's  Admiralty  Reports,  vol.  I  p.  283. 
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is  personal  credit  or  not;  it  is,  in  my  opinion,  most  important  to  bear 
that  law  in  mind,  because  it  is  a  state  of  things  rendering  bottomry 
more  probable ;  it  furnishes  a  presumption  in  favor  of  bottomry  and 
against  personal  credit ;  for  why  should  a  merchant,  without  some 
such  consideration  as  that  of  bottomry,  abandon  the  lien  the  law  of 
his  own  country  affords  him,  and  trust  to  the  credit  of  an  owner 
in  a  foreign  country,  of  whom  by  the  very  case  supposed  he  know:? 
nothing  ?  Of  this  way  of  thinking,  I  conceive,  was  Lord  Stowell 
when  he  pronounced  his  judgment  in  the  case  of  The  Alexander,^ 
and  the  doctrines  laid  down  in  that  case  bring  to  my  attention 
another  point  which  has  been  suggested  as  possibly  affecting  this 
case.  I  now  refer  to  the  possibility  of  a  part  of  the  items  having  been 
advanced  without  any  express  stipulation  for  a  bottomry  bond.  When 
there  has  been  an  advance  clearly  on  personal  credit,  the  authority  of 
The  Augusta  would  strikingly  apply ;  but  where  the  advances  have 
been  to  some  small  extent  without  direct  evidence  as  to  original 
understanding  or  contract,  but  followed  by  a  bottomry  bond,  what  is 
the  principle  of  law  applicable  to  such  a  case  as  this  ?  Is  the  court 
to  enter  into  a  consideration  of  minute  items,  and  separate  some  few 
from  the  general  bulk,  because  there  is  not  direct  evidence  of  a  bot- 
tomry agreement  with  respect  to  them  ?  I  think  not ;  and  I  conceive 
my  opinion  to  be  supported  both  upon  authority,  sound  principle, 
and  the  convenience  of  all  maritime  states. 
[  •  9  ]  Upon  authority,  because  I  never  remember  Lord  *  Stowell 
to  have  entered  into  any  such  nice  and^difBcult  disquisitions 
of  items ;  on  the  contrary,  his  opinions  expressed  in  The  Alexander 
evidently  go  still  farther,  even  to  the  extent  of  saying,  that  the  taking 
the  bond  might  be  postponed,  at  least  where,  as  in  the  present  case, 
the  law  of  lien  exists,  until  the  ship  is  about  to  sail. 

Upon  sound  principle,  because  I  think,  that  when  the  general 
character  of  the  transaction  is  clearly  that  of  bottomry,  the  whole 
is  to  be  presumed  to  be  of  the  same  character,  unless  expressly  dis- 
proved. 

Upon  the  convenience  of  maritime  states,  because  the  expenses 
absolutely  necessary  on  the  immediate  arrival  of  a  ship  in  port,  as 
custom  dues,  could  never  be  made  the  subject  of  bottomry,  for  the 
payment  thereof  is  too  ^urgent  .to  allow^of  the  discussion  and  inquiry 
incidental  to  a  bottomry  transaction.  If  they  coul^  not  be  so  covered, 
the  result  might  be  that  no,  advances,  however  small,  however  urgent, 
could  be  made,  and  great  loss  and  ruin  might  accrue;  and  lastly, 


1 1  Dodson's  Admiralty  Reports,  280. 
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because  the  investigation  of  such  items  would  in  almost  all  cases 
entail  a  minute  inquiry  generally  wholly  unwarranted  by  the  amount 
in  dispute. 

Having  thus  stated  what  occurs  to  me  on  the  important  questions  of 
law  which  have  been  raised  in  this  case,  I  now  proceed  to  apply  them 
to  the  facts,  which  are  few  and  simple,  and  can  occupy  but  a  short 
space  of  time  in  the  investigation,  though  in  so  doing  it  may  be 
necess^y  to  advert  to  some  other  considerations  which  have  been 
introduced  into  the  argument. 

Looking,  then,  to  the  facts  of  the  case  before  the  court,  I  may  first 
observe,  that  there  are  two  very  essential  particulars  admit- 
ting of  no  doubt.  The  *  absence  of  any  personal  credit  is  [  *  10  ] 
beyond  all  question,  and  the  distress  is  not  only  admitted  to 
have  been  extreme,  but  it  is  contended  that  the  injuries  done  were  so 
great,  and  the  expense  oT  the  necessary  repairs  to  enable  the  vessel 
to  come  home  so  enormous,  that  no  repairs  ought  to  have  been  done ; 
but  that  the  vessel  should  have  been  abandoned.  Now  assuming  this 
to  be  the  true  conclusion  to  be  drawn  from  evidence,  namely,  that  it 
was  inexpedient  to  repair ;  the  first  question  is,  can  such  a  circum- 
stance aiSect  the  validity  of  a  bottomry  bond  ?  It  is  very  true,  that  to 
enable  a  tradesman  who  repairs  or  supplies  a  ship  to  sue  the  owner, 
be  must  show  that  the  expenses  was  necessary  and  reasonable.  But 
the  necessity  and  the  price  are  not  at  issue  here ;  the  question  is  as 
to  the  expediency  under  the  circumstances  of  furnishing  what  was 
necessary  to  enable  the  ship  to  complete  her  voyage.  I  greatly  doubt 
whether  it  is  the  duty  of  a  tradesman  to  form  a  judgment  of  such 
expediency,  often  depending  on  the  probable  value  of  the  cargo,  and 
many  complicated  considerations,  but  I  conceive  it  would  be  wholly 
a  new  doctrine  to  impose  such  a  burden  on  a  foreign  merchant  who 
advances  his  money  on  bottomry,  unless,  indeed,  the  case  is  so  glar- 
ing that  the  advances  under  such  circumstances  must  necessarily  be 
imputed  to  fraud. 

But  does  the  evidence  in  this  case  satisfy  the  court  either  that 
Mr.  Baldwin  has  been  guilty  of  fraudulent  conduct  in  advancing  this 
money,  or  been  deficient  in  the  exercise  of  that  caution  which  the 
most  rigorous  principle  of  law  could  exact  from  him  ? 

I  am  decidedly  of  a  contrary  opinion.     He  acts  with  the 
concurrence,  advice,  and  authority  of  the  *  very  individuals  [  *  1 1  ] 
from  whom  is  to  be  expected  the  most  anxious  desire  to  pro- 
tect the  property  of  the  absent  British  owner,  the  authorized  agent  of 
Lloyd's,  and  the  gentleman  acting  as  consul  with  the  approval  of  the 
British  minister. 

Surely  it  is  not  to  be  believed  on  slight  grounds,  that  these  gentlemen 
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betrayed  their  trast,  and  confederated  with  the  American  merchant  to 
defraud  the  British  owner. 

Again,  look  at  the  terms  on  which  the  money  was  advanced, 
remembering,  too,  that  it  was  so  advanced  at  a  period  when  money 
was  by  no  means  in  superabundance  in  the  United  States.  I 
find  the  commission  on  the  disbursements  and  freight  charged  2i  per 
cent  only,  amounting  in  the  whole  to  little  more  than  $250 ;  and  the 
maritime  interest  at  15  per  cent.  Looking  at  all  the  facts,  I  think  I 
am  bound,  and  I  do  without  hesitation  come  to  the  conclusion  that 
whatever  else  may  be  predicated  of  this  transaction,  it  is  not  tainted 
with  fraud  or  a  corrupt  desire  unreasonably  to  profit  by  the  distress 
of  the  vessel. 

It  is  said,  however,  that  the  transaction  has  proved  ruinous  to  the 
British  owner,  that  the  expediency  of  abandoning  the  vessel  was  clear, 
and  that  master  was  desirous  of  pursuing  this  course,  but  that  the 
whole  cargo  has  been  improperly  sold,  and  the  owner  is  saddled  with 
a  demand  for  repairs  above  the  value  of  the  vessel. 

That  this  adventure  has  turned  out  most  unprofitable  for  the  owner, 
there  can  be  little  doubt ;  but  the  question  is  whether  this  circum- 
stance will  invalidate  the  bond  ?  If  I  was  satisfied,  from  the  evidence, 
that  the  master  had  been  compelled  by  Mr.  Baldwin  to  repair 
[  *  12  ]  the  vessel  against  his,  the  master's,  •remonstrance,  and  for 
Mr.  Baldwin's  advantage,  the  case  would  assume  a  very  dif* 
ferent  aspect ;  it  would  then  clearly  approach  a  case  of  fraud.  Bat 
this  representation  of  the  master  rests  for  its  sole  foundation  upon  his 
own  statement  made  now  in  court,  wholly  unsupported  by  any  act 
whatsoever  prior  to  the  date  of  the  bond,  and  not  only  unsupported,  but 
in  opposition  to  his  own  conduct.  If  such  was  the  master's  clear  convic* 
tion  at  the  time,  what  was  his  duty  ?  To  enter  his  protest  —  to  write 
to  his  owners  —  to  ask  further  advice.  In  the  total  absence  of  any 
of  these  measures  on  the  part  of  the  master,  I  must  say,  that  I  see  no 
reason  for  concluding  that  he  declared  or  avowed  any  such  conviction, 
or  made  known  to  Mr.  Baldwin  any  such  objection. 

The  account  which  the  master  gives  of  the  transaction  in  his  affi- 
davit before  the  court  is  inconsistent  and  improbable  upon  the  face  of 
it ;  and  with  respect  to  the  imputations  he  advances  against  Mr.  Jor- 
dan, the  acting  British  consul  at  Philadelphia,  and  against  Mr. 
Vaughan,  the  agent  for  Lloyd's,  as  having  acted  in  concert  to  super- 
sede him  in  his  authority,  I  see  no  reason  to  think,  that  either  Mr. 
Jordan  or  Mr.  Vaughan  have  lent  themselves  to  the  transaction,  except 
on  a  pure  conviction  that  the  course  which  was  pursued  was  most  for 
the  benefit  of  all  parties. 

With  regard  to  the  further  objection  that  has  been  urged  in  the 
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argument,  that  it  was  not  until  after  the  responsibility  had  been 
incurred  by  Mr.  Baldwin,  that  a  bottomry  bond  was  agreed  upon,  I 
am  of  opinion,  that  such  objection  has  been  disposed  of  by  the  judg- 
ment of  Lord  Stowell  in  the  case  of  The  Alexander.^  What 
are  the  expressions  used  by  *  Lord  Stowell  in  that  case  ?  He  [  *  13  ] 
says,  "  The  question  is,  w^hether  so  induced  they  (the  con- 
signees) did  not  make  these  advances  on  the  credit  of  the  ship? 
Against  the  proprietors  of  the  cargo  they  had  no  direct  demand  for 
repairs  done  to  the  ship,  and  as  they  had  no  knowledge  of  the  owners 
of  the  ship,  it  must  have  been  that  they  looked  to  the  ship  itseljF  as 
their  security.  Some  of  the  advances  were  made  before  the  master 
was  appointed ;  and  these,  it  is  said,  could  have  had  no  reference  to 
a  bond  of  hypothecation.  But  what  could  they  look  to  but  the  ship  ? 
for  of  the  owners  of  the  ship  they  had  no  knowledge,  the  bond  was 
not,  perhaps,  noticed  at  first ;  because  in  Pernambuco,  as  in  other 
foreign  states,  there  is  no  necessity  for  an  instrument  of  this  kind ; 
for  by  the  genei;^l  maritime  law,  the  vessel  itself  is  ipso  facto  liable 
for  repairs.  There  was  no  necessity,  therefore  for  having  recourse  to 
a  bond  till  the  ship  was  coming  to  this  country,  where,  from  peculiar 
motives  of  policy,  a  special*  hypothecation  is  required."  It  is  evident, 
therefore,  that  in  the  opinion  of  Lord  Stowell,  it  is  competent  for  the 
foreign  merchant,  without  any  express  agreement  for  a  bottomry  bond, 
to  make  advances  on  the  security  of  the  ship,  that  is  upon  the  faith  of 
a  lien  given  by  the  law  of  his  own  country ;  and  it  is  not  necessary  for 
him  to  have  a  bond  of  bottomry,  or  an  agreement  for  such  bond,  until 
the  ship  is  about  to  sail  This  is  the  real  substance  of  the  case  of  The 
Alexander,  and  constitutes  the  important  distinction  between  the 
eases  of  The  Alexander  and  The  Augusta,^  which  applies  only  to 
the  conversion  of  an  advance  on  personal  security  into  a  bottomry 
transaction. 

Applying  the  principles  thus  laid  down  by  Lord  Stowell 
to  the  present  case,  the  question  which  I  *  have  next  to  con-  [  *  14  ] 
sider  is  not  whether  all  the  advances  were  originally  made 
with  a  view  to  a  future  bottomry  bond,  but  whether  any  part  of  those 
advances  were  made  upon  personal  credit     K  the  money  was  ad- 
vanced on  personal  credit,  or  if  Mr.  Baldwin  made  himself  responsible, 
looking  to  personal  credit  only,  as  in  the  case  of  The  Augusta,  the 
Jaw  of  lien  would  not  entitle  him  to  convert  that  which  was  originally 
a  transaction  of  personal  credit  into  one  of  bottomry.     It  is  a  totally 
different  matter  to  convert  a  transaction  from  its  primary  character  of 


1  [1  Dod.  280.]  2  [1  Dod.  283.] 
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personal  credit  into  bottomry,  and  to  take  a  bottomry  bond  where 
the  money  was  at  first  advanced  upon  the  security  of  a  lien  or  right 
of  lien  on  the  ship. 

Looking  then  to  all  the  circumstances  of  the  present  case,  I  am 
clearly  of  opinion,  that  the  whole  res  gestcB  prove  that  Mr.  Baldwin 
never  intended  to  advance  his  money  upon  personal  credit  at  all. 
Upon  what  possible  ground  should  he  have  advanced  such  a  large 
sum  on  the  personal  credit  of  a  foreign  owner,  with  whom  he  had  no 
connection,  and  against  whom,  unless  he  had  taken  a  bond  of  bot- 
tomry, he  could  have  had  no  remedy  but  an  action  at  law  in  Eng- 
land ?  What,  on  the  other  hand,  could  be  more  natural,  and  as  I 
think,  legal,  than  that  he  should  have  become  responsible  to  the  ex- 
tent of  the  value  of  the  cargo  under  his  control,  and  then  require  a 
bond  as  his  security  for  the  remainder  of  the  expenses  to  be  incurreci  ? 
Upon  the  whole  facts  of  the  case,  therefore,  I  am  perfectly  satisfied 
as  to  the  validity  of  the  bond  in  question.  If  the  owners  have  suf- 
fered severely  on  the  present  occasion,  their  loss  has  partly  arisen 
from  the  act  of  God,  against  which  there  is  no  prevention, 
[  *  15  ]  and  partly  from  the  *  imprudence  of  their  own  master ;  and 
here  I  may  take  occasion  to  observe,  that  the  court  will  be 
very  reluctant  to  relax  the  obligation  of  the  owners'  responsibility 
for  the  acts  of  their  masters  within  the  scope  of  the  authority  commit- 
ted to  them.  For  all  errors  of  judgment,  the  owner  who  selects  the 
master  must  be  responsible ;  he  reposes  the  trust  at  his  own  discre- 
tion, and  within  legal  limits  it  must  be  at  his  own  risk. 

Without  imputing  to  the  master  upon  the  present  occasion  any 
intentional  neglect  of  duty,  I  must  further  observe,  in  conclusion,  that 
if  Captain  Eichardson  had  thought  fit  to  stand  upon  his  conduct  in 
the  United  States,  he  would  have  appeared  more  fairly  before  the 
court  than  he  has  done  in  these  proceedings,  in  which  his  representa- 
tions as  to  what  occurred  in  the  United  States  are  entirely  repugnant 
to  the  acts  done  by  him  whilst  there. 

I  must,  therefore,  pronounce  for  the  validity  of  the  bond,  and  of 
course,  with  costs. 
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The  Emu,  Nelson. 

December  19,  1838. 

A  tender  of  SOO?.  for  a  lalTage  lerFice  upheld. 

In  salyage  cases,  where  a  tender  is  held  to  be  amply  sufficient,  costs  will  be  giyen.^ 

bi  this  case  The  Emu,  of  381  tons  burden,  in  the  prosecution  of 
her  voyage  from  Hobart  Town  to  London,  with  a  valuable  cargo  on 
board,  got  upon  the  Maitland  Sand,  on  the  Essex  coast,  in  the  eve- 
ning of  the  15th  of  July. 

The  Sir  Robert  Hawkes,  a  steam-tug  of  thirty-five  horse  power, 
with  a  crew  of  eight  men,  was  proceeding  down  the  river  at  the  time, 
in  the  employment  df  the  Yarmouth  Fishing  Company,  and  seeing 
the  situation  in  which  The  Emu  was  placed,  she  tendered 
her  assistance,  and  her  services  were  accepted  *  by  the  mas-  [  *  16  ] 
ter  of  The  Emu.     A  rope  was  fastened  to  the  steamer,  and 
endeavors  were  made  to  drag  The  Emu  off  the  sand  in  which  she 
was  embedded,  but  the  rope  breaking  and  the  tide  falling,  the  attempt 
was  abandoned  for  the  night ;  and  on  the  following  morning,  Xhe 
Emu  was  drawn  off  the  sand  and  towed  up  to  London,  by  the  assist- 
ance of  the  salvors. 

The  value  of  the  ship,  cargo,  and  freight,  was  estimated  at  11,773^, 
and  a  tender  of  200/.  was  made  by  the  owners,  and  rejected  by  the 
salvors. 

For  the  owners,  Queen^s  Advocate  and  Gosling. 

For  the  salvors,  Addams  and  Blake. 

The  court  having  adverted  to  the  general  merits  of  the  case,  pro- 
nounced the  tender  to  be  sufficient,  and  upon  the  question  of  costs 
observed:  —  "  With  regard  to  the  question  of  costs,  it  is  my  determi- 
nation to  give  no  costs  ht  all  in  the  present  instance.  I  wish  it  to  be 
understood,  however,  that  in  future  where  a  tender  is  pronounced  for, 
and  held  to  be  amply  sufficient,  I  shall  always  give  costs.  When  the 
question  as  to  the  sufficiency  of  the  tender  is  nicely  balanced,  the 
court  will  not  consider  itself  bound  to  give  costs,  but  the  general  prin- 
ciple will  be  in  favor  of  costs. 


^  [The  Frederick,  1  Hagg.  Adm.  B.  211,  note.] 
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The  Frederick,  Thurman. 
December  19,  1838. 

0 

Pilots  are  not  bound  to  go  on  board  a  damaged  vessel  for  mere  pilotage  service  and  reward.^ 

This  was  a  cause  of  salvage  promoted  by  the  master,  mate,  and 
crew  of  a  pilot  smack,  The  Providence,  for  services  rendered  under 
the  following  circumstances.    Between  one  and  two  o'clock, 
[  •  17  ]  P.  M.,  the  1st  of  June  last,  The  Frederick,  a  foreign  *  vessel 
282  tons  burden,  was  observed  apparently  in  distress,  about 
eight  miles  below  the  Winterton  Ridge  Sand,  and  at  four  o'clock  of 
the  same  day  she  was  boarded  by  the  salvors,  the  vessel  being  at  the 
time  within  two  cables'  length  of  the  ridge,  and  in  imminent  danger 
of  striking  upon  it.     It  appeared  by  the  protest  that  she  had  pre- 
viously struck  on  another  sand  called  the  Leman  Sand,  and  at  the 
time  the  salvors  went  on  board,  she  had  made  forty-eight  inches  of 
water;  the  crew  were  in  an  exhausted  state,  the  rudder  damaged, and 
the  water  was  gaining  on  them.     By  the  assistance  of  the  salvors  she 
was  brought  into  Harwich  harbor  on  the  morning  of  the  4th  of  June. 
For  this  service-  a  tender  ot  100/.  was  offered  and  refused. 

For  the  salvors,  the  QueerCs  Advocate  and  Jenner, 

For  the  owners,  Addams  and  Robinson. 

The  court  allotted  50/.  in  addition  to  the  tender,  together  with  the 
costs,  and  in  the  course  of  its  judgment  ob^rved :  —  "It  has  been 
urged  in  the  argument  for  the  owners,  that  pilots  are  not  to  convert 
their  duties  into  salvage  services.  This  may  be  a  correct  position 
under  ordinary  circumstances ;  at  the  same  time  it  is  to  be  observed, 
that  it  is  a  settled  doctrine  of  this  court,  that  no  pilot  is  bound  to  go 
on  board  a  vessel  in  distress  to  render  pilot  service  for  mere  pilotage 
reward.  If  a  pilot,  being  told  he  would  receive  pilotage  only,  refused 
to  take  charge  of  a  vessel  in  that  condition,  he  would  be  subjected  to 
no  censure,  and  if  he  did  take  charge  of  her  he  would  be  entitled  to  a 
salvage  remuneration." 


1  [For  cases  as  to  salvage  claims  by  pilots,  see  The  Joseph  Harvey,  1  C.  Bob.  306 ; 
Hobart  v.  Drogan,  10  Pet  108 ;  Hand  v.  The  Elvira,  Gilp.  R.  60 ;  The  General 
Pahuer,  2  Hagg.  Adm.  B.  1 76 ;  The  City  of  Edinburg,  Id.  833 ;  The  Industry,  3  Hagg. 
Adm.  B.  208 ;  The  Pilorgis,  Bee,  212.] 
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•  The  Thomas  Wood,  Wright.  [  *  18  ] 

Janoarj  22, 1839. 

In  appeals  from  magistrates'  awards,  the  proceedings  in  the  Court  of  Admiralty  may  be 

commenced  by  act  on  petition  and  affidavits. 
A  special  application, to  the  court  for  the  liberty  of  so  proceeding  is  not  required ;  but  parties 

will  be  liable  to  the  costs  if  funher  evidence  shall  be  introduced  without  sufficient  cause. 

This  was  an  appeal  from  an  award  of  three  magistrates  of  Great 
Yarmouth,  allotting  the  sum  of  400/.  for  services  rendered  to  the  brig 
The  Thomas  Wood,  and  an  application  was  now  made  on  behalf  of 
the  appellants  for  leave  to  commence  the  case  in  this  court  by  act  on 
petition  and  affidavit,  instead  of  proceeding  to  a  hearing  in  the  usual 
form  upon  the  minutes  transmitted  to  the  court  under  the  act  of  par- 
liament, the  1  &  2  George  IV.  c.  75.  ^ 

The  affidavit  to  lead  the  motion  set  forth,  that,  af  the  time  of  the 
hearing  of  the  case  before  the  magistrates,  no  evidence  upon  oath  was 
taken ;  that  the  agent  for  the  salvors  merely  read  a  statement  of  the 
alleged  services  drawn  up  by  himself,  and  that  although  several  con- 
tradictions to  such  statements  were  offered  by  the  captain  and  his 
agent,  these  contradictions  did  not  appear  to  be  in  any  manner 
noticed  in  the  minutes  of  the  magistrates'  proceedings. 

The  affidavit  also  further  set  forth  certain  discrepancies  in  the  ma- 
gistrates' notes,  and  an  averment  that  the  notary  who  had  noted  the 
master^s  protest  had  also  acted  as  agent  for  the  salvors ;  under  these 
circumstances 

NichoU  for  the  appellants  submitted  —  That  the  minutes  made  by 
the  magistrates  did  not  contain  such  evidence  of  the  parties  and  their 
witnesses  as  was  contemplated  by  the  act    That  it  was  not  on  oath, 
nor  was  there  any  opportunity  of  cross  examination.     That  the  sta- 
tute only  made  the  certified  copy  of  the  magistrates'  pro- 
ceedings •  evidence  of  what  had  in  fact  taken  place  before  [  *  19  ] 
them,  and  did  not  preclude  objections  on  the  appeal  to  the 
admissibility  as  evidence  of  that  which  had  been  received  as  such  by 
the  magistrates.     That  in  this  case  the  minutes  did  not  sufficiently 
set  forth  the  services  rendered  to  the  vessel  and  her  cargo,  to  enable 
a  just  and  equitable  decision  to  be  founded  thereon,  and  that  the 
ooort  might,  and  had  frequently^  received  further  evidence,  and  in 
support  of  the  application  be  cited  The  Venus. 

On  behalf  of  the  respondents,  the  motion  was  opposed  by  the 

"▼OL.I.  — w.  B.  2 
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Queen's  Advocate,  who  contended,  that  the  act  1  &  2  Geo.  IV.,  under 
which  the  proceedings  had  been  originally  instituted,  did  not  require 
the  evidence  to  be  taken  on  oath,  and  that  it  was  not  the  practice  so 
to  do ;  that  the  court  must  decide  the  case  upon  the  original  evidence, 
and  that  the  present  application  was  inadmissible  under  the  authority 
of  the  cases,  "  The  Osiris,"  and  "  The  General  Palmer,"  reported  in 
2  Hag.  135,  323. 

Per  Curiam. 

Although  in  cases  of  appeal  the  decision  of  appellate  courts  is 
generally  guided  by  the  evidence  produced  before  the  original  tribu- 
nal, the  practice  has  been  different  in  this  court ;  and  in  the  first  case 
of  this  kind,  which  came  before  Lord  Stowell,  that  learned  judge 
admitted  an  additional  affidavit  to  be  brought  in,  notwithstanding 
the  objections  that  were  raised  against  its  reception  at  the  time, 
founded  on  the  act  of  parliament  that  has  been  referred  to  in  the  pre- 
sent instance.     The  practice  of  the  court  therefore  is  not  opposed  to 
the  adffission  of  fresh  evidence. 
[  •  20  ]       *  But  supposing  myself  not  bound   by  any   preceding 
case,  let  us  look  to  the  act  in  question,  the  words  of  which 
undoubtedly  are  not  very  clear  nor  precise. 

The  8th  section  of  the  act  provides,  that  "the  decision  of  such  justi- 
ces shall  be  final  and  conclusive  on  all  parties,  save  and  except  in  such 
cases  in  which  an  appeal  shall  be  interposed  by  either  party  to  the 
High  Court  of  Admiralty,  within  thirty  days  after  the  award."  The 
first  corisideration,  therefore,  is,  what  is  meant  by  the  term  appeal, 
which  certainly  is  a  word  of  equivocal  meaning.  In  some  courts  it 
means  a  rehearing  on  the  same  evidence.  In  this  and  the  ecclesiastical 
courts,  though  such  in  practice  is  generally  the  case,  new  matter, 
both  in  plea  and  evidence,  may  be  introduced  in  the  Court  of  Appeal. 
As,  therefore,  some  doubt  attaches  to  it,  it  is  necessary  to  look  further 
to  other  parts  of  the  act  to  see  if  they  afford  any  explanation. 

Now  the  9th  section  declares,  "  that  in  case  the  party  or  parties 
claiming  to  be  entitled  to  salvage,  or  the  party  or  parties  who  are  to 
pay  the  same,  shall  be  dissatisfied  with  such  award  of  the  justices, 
it  shall  be  lawful  for  either  of  them  respectively,  within  ten  days  of 
the  award,  to  declare  their  desire  of  obtaining  the  judgment  of  the 
High  Court  of  Admiralty  respecting  the  said  salvage ;"  not  resect- 
ing "the  decision  of  the  justices,"  but  respecting  "the  said  salvage," 
which  includes  the  whole  question ;  and  the  same  section  goes  on 
further  to  provide  "  that  a  certified  copy  of  the  proceedings  shall  be 
transmitted  on  unstamped  paper,  and  the  same  shall  be  admitted 
by  the  Court  of  Admiralty  as  *  evidence  in  the  cause,'  but  not  as 
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the  sole  evidence."     The  9th  section,  therefore,  gives  the 
*  constraction  of  the  8th  section,  and  shows,  in  my  opinion,  [  *  21  ] 
that  it  is  open  to  either  party  to  introduce  further  evidence, 
if  such  shall  be  deemed  necessary  to  elucidate  the  truth  of  the  case  ; 
and  this  at  the  absolute  discretion  of  such  party,  and  without  obtain- 
ing the  previous  sanction  of  this  court.     If  such  sanction  were  requir- 
ed, the  court  must  almost  necessarily  enter  most  inconveniently  into 
the  merits  of  the  case  and  into  disputed  facts,  in  order  to  decide  the 
preliminary  question,  whether  it  ought  or  ought  not  to  permit  further 
evidence  to  be  introduced. 

With  respect  to  the  mode  of  introducing  such  evidence,  I  think  an 
act  on  petition  is  a  convenient  form  of  proceeding,  as  setting  forth 
a  statement  which  confines  the  affidavits  to  the  points  intended  to  be 
brought  before  the  court  I  shall,  therefore,  admit  the  present  appli- 
cation, at  the  same  time  directing  the  minutes  of  the  original  proceed- 
ings to  be  brought  in ;  and  I  wish  it  to  be  understood,  that  in  future, 
on  appeals  ifrom  the  award  of  magistrates,  parties  may  at  their  own 
discretion,  and  without  special  application  to  the  court,  bring  in  an 
act  on  petition  and  affidavits.'  But  this  step  will  certainly  be  taken 
at  the  imminent  peril  of  costs,  if  such  further  evidence  shall  ultimately 
appear  to  the  court  to  have  J^een  introduced  without  sufficient  cause. 
In  this  view  of  the  law,  I  need  not  at  present  enter  into  the  objections 
taken  in  this  case  to  the  magistrates'  proceedings. 


The  Monarch,  Bell. 
January  31,  1839. 

The  Court  of  Admiralty  possesses  the  same  discretionary  power  of  varying  its  decrees  as  is 

possessed  by  other  courts  of  this  country.^ 
Sach  Tariation  should  be  confined  to  an  alteration  of  an  error  arising  from  defect  of  know* 

ledge  or  information  upon  a  particular  point  in  the  case,  and  the  error  must  be  brought  to 

the  attention  of  the  court  with  the  utmost  possible  diligence. 

This  was  originally  a  cause  of  collision,  promoted  by  the 
owners  of  The  Success,  a  fishing  smack  of  *  Harwich,  (32  [  *  22  ] 
tons   burden,)  against  the  steam-vessel  The  Monarch,  for 
damage  sustained  at  sea,  whereby  the  said  smack  was  totally  lost  on 
the  night  of  the  3d  of  October,  1837. 


1  [See  The  Yrouw  Hermina,  1  C.  Bob.  163 ;  The  Elizabeth,  2  Acton,  57.] 
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At  the  hearing  of  the  cause  on  the  4th  session  of  Trinity  term, 
1838,  the  late  judge  of  the  Admuralty,  Sir  John  Nicholl,  assisted  by 
two  Trinity  Masters,  pronounced  both  parties  in  the  cause  in  fault, 
and  decreed  the  loss  to  be  equally  borne  between  them  ;  aqd  an  inter- 
locutory decree  was  taken  down  by  the  registrar  in  the  assignation- 
book  in  the  following  words:— "  The  judge  being  assisted  by  Cap- 
tains Timbrell  and  Hayman,  two  of  the  elder  brethren  of  the  Trinity 
Corporation,  and  having  read  the  act  and  the  evidence,  by  interlocu- 
tory decree  pronounced  the  collision  in  question  in  this  cause,  to  have 
been  equally  the  fault  of  the  masters  and  crews  of  the  said  ship 
Monarch  and  the  said  smack  Success ;  and  for  a  moiety  only  of  the 
damage  proceeded  for,  and  condemned  the  owners  of  the  said  ship 
Monarch,  Pulley's  parties,  and  the  bail  given  in  their  behalf,  in  a 
moiety  of  the  amount  of  such  damage ;  and  of  the  costs  incurred 
on  behalf  of  Pitcher's  parties  in  this  cause ;  and  the  judge,  at  the  fur- 
ther petition  of  Pitcher,  referred  to  the  registrar  and  merchants  the 
amount  of  the  damage  pronounced  for,  together  with  all  accounts  and 
vouchers  brought  in  or  hereafter  to  be  brought  in  relative  thereto,  to 
report  thereon." 

It  appeared,  that  previous  to  the  entry  of  the  decree  in  the  assigna- 
tion-book, a  draft  thereof  was  submitted  by  the  registrar  to  the  judge 
in  chambers,  who  confirmed  its  *  accuracy  and  approved  of  its  con- 
tents. 
[  •  23  ]       On  the  last  court  day,  (2d  session  of  Hilary  *  term,  1839,) 
an  application  was  made  to  the  court  on*behalf  of  the  own- 
ers of  The  Monarch  to  vary  the  decree  in  question  as  regarded  the 
costs,  on  the  ground  that  it  was  inequitable ;  and  that  the  late  judge 
could  not  have  intended  to  burden  them  with  three  fourths  of  the 
expenses.     On  the  contrary,  that  he  had  actually  directed  the  parties 
to  pay  their  respective  costs,  as  was  set  forth  in  the  affidavits  of  per- 
sons of  respectability  who  had  taken  notes  of  the  judgment  at  the  time, 
and  the  Queen's  Advocate  was  about  to  read  one  of  these  affidavits, 
when  he  was  stopped  by  the  court 

Dr.  Lushington.  "  I  cannot  allow  the  registrar's  entry  to  be  ques- 
tioned, upon  the  averment  of  another  person's  impression  as  to  what 
took  place  at  the  time,  especially  after  the  registrar's  statement^  that 
he  subsequently  took  the  opinion  of  the  late  learned  judge  as  to  the 
accuracy  of  the  decree  in  question." 

QueerCs  Advocate.  "  It  was  taken  in  the  absence  of  the  parties  in- 
terested, or  their  advisers,  and  if  the  late  judge  had  heard  counsel  on 
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the  subject,  he  would  never  have  sanctioned  the  decree  as  it  now 
stands  recorded." 

Dr.  Lushington.  It  may  be  so,  but  I  cannot  help  that ;  the  court 
must  uphold  the  statement  of  its  registrar.  With  respect  to  the  pre- 
sent application,  I  should  be  disposed  so  far  to  alter  the  decree  as  to 
meet  what  I  conceive  to  be  the  equity  of  the  case ;  but  I  am  not  aware 
that  the  court  possesses  the  power  to  do  so  in  the  present  instance. 
Can  you  furnish  the  court  with  any  precedents  to  such  effect  ? 

•  The  Queeris  Advocate  replied  in  the  negative  and  the  [  *  24  ] 
application  was  then  directed  to  stand  over,  that  cases  might 
be  looked  into ;  and  on  this  day  (the  4th  session  of  Hilary  term)  the 
question  was  again  brought  before  the  court,  when  — 

The  Queen^s  Advocate  and  Haggard  in  support  of  the  motion, 
cited  the  cases  of  The  Fortuna,  (4  Robinson,  278 ; )  L'Invidiato, 
(Acton,  111 ; )  Jennet,  (Acton,  332.) 

Addams  and  Robinson^  contrd,  contended  — 

That  the  cases  cited  did  not  meet  the  case  in  point,  as  •there  was 
no  omission  to  be  supplied,  and  no  ambiguity  to  be  explained. 

The  decree  in  question  was  clear  and  perfect  upon  the  face  of  it, 
and  the  present  application  was,  in  point  of  fact,  an  appeal  from  the 
judgment  of  the  late  judge.  That  its  admission  would  be  a  departure 
from  the  ordinary  practice  of  the  court,  and  be  attended  with  great 
inconvenience,  and  that  a  similar  application  had  been  held  inadmis- 
sible by  the  Privy  Council  in  the  case  of  The  Elizabeth. 

Judgment. 
Dr.  Lushington.     The  statement  of  the  registrar,  that  the  decree 
as  taken  down  was  submitted  to  the  late  judge,  and  confirmed  by 
him,  relieves  me  from  the  necessity  of  inquiring  in  the  present  instance 
into  what  fell  from  Sir  John  NichoU  in  delivering  his  judgment  in 
this  case.     Some  misunderstanding  evidently  prevailed  at  the  time 
respecting  the  decree  in  question,  as  the  different  counsel  engaged  in 
the  cause  have  different  notes  of  it.    But  the  learned  judge  was  sub- 
sequently referred  to,  and  he  approved  of  the  terms  of  the 
decree  as  taken  down  by  the  registrar.    •  The  23d  of  June,  [  *  25  ] 
1838,  is  the  date  of  the  hearing  of  the  case,  and  some  short 
interval  elapsed  befpre  the  decree  was  shown  to  the  learned  judge. 
It  mast,  therefore,  have  been  in  the  beginning  of  July  that  the  decree 
was  so  submitted  to  him,  and  consequently,  there  was  no  opportunity 
2* 
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of  bringing  the  matter  formally  to  his  notice  during  the  regular  sit- 
tings in  term.  It  would,  perhaps,  have  been  desirable  that  the  learned 
judge  should  have  had  information  from  the  advocates  and  proctors 
in  the  case ;  but  having  neard  from  the  registrar,  that  the  decree  was 
so  submitted  and  approved  of,  I  cannot  allow  any  other  evidence  to 
be  received  to  contradict  it,  and  I  shall  proceed  upop  the  assumption 
that  this  was  the  decree  of  the  late  judge. 

The  terms  of  the  decree  are  as  follows  —  [the  court  here  read  the 
words  of  the  decree,  and  proceeded  to  observe,] 

There  is,  then,  no  ambiguity  upon  the  face  of  the  decree. 

Under  this  state  of  circumstances,  two  questions  arise ;  — 

First,  whether  I  have  the  power  to  vary  a  decree  ?  and  secondly, 
whether  this  is  a  case  in  which  I  should  exercise  that  power  ? 

Now,  supposing  that  it  had  been  competent  to  the  late  learned 

judge  to  have  altered  his  judgment,  I  am  clearly  of  opinion,  that  he 

would  not  have  adhered  to  the  terms  of  this  decree  as  it  now  stands; 

and  for  this  reason,  that  in  the  case  of  Hay  v.  Le  Neve,^  which  was 

decided  in  the  House  of  Lords,  in  1824,  and  in  which  case  the  same 

question  arose,  it  was  held,  that  as  both  the  vessels  were  in 

[  *  26  ]  fault,  the  loss  should  be  equally  borne  by  both  parties  *in 

the  suit,  and  with  respect  to  the  costs,  it  was  decreed  that 

each  party  should  pay  their  own  costs. 

In  the  case  referred  to,  the  question  of  cost§  was  most  maturely 
considered  by  Lord  Gilford  ;  and  in  delivering  the  judgment  of  the 
House  of  Lords,  Lord  Gifford  stated,  that  he  made  the  decree,  that 
each  party  should  pay  their  own  costs,  with  the  concurrence  of  Lord 
Stowell,  with  whom  he  had  consulted  upon  the  subject,  and  by 
whose  assistance  he  had  been  furnished  with  the  case  of  The  Judith 
Randolph,  decided  by  Sir  James  Marriott  in  1789,  where  a  similar 
principle  was  laid  down  and  adopted. 

In  the  equity  of  the  decree  thus  made  with  respect  to  the  costs  in 
the  case  of  Hay  v.  Le  Neve,  I  most  entirely  concur ;  and  I  believe 
that  if  Sir  John  Nicholl  had  been  aware  of  this  case  at  the  time  he 
delivered  his  judgment,  he  would  have  acted  in  accordance  with  the 
decision  of  the  House  of  Lords  and  of  Sir  James  Marriott 

Being  of  this  opinion,  I  have  now  to  consider,  whether  I  have  au- 
thority, according  to  the  rules  and  practice  of  this  court,  to  vary  this 
decree ;  so  far,  at  least,  as  the  learned  judge  himself  would  have 
varied  it  if  the  ciase  of  Hay  v.  Le  Neve  had  been  brought  to  his 
notice. 


»  [2  Shaw's  Scotch  Appeal  Caaea,  p.  «95.] 
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It  has  been  argued,  that  great  inconvenience  will  ensue  if  the  de- 
crees of  this  court,  after  they  have  been  once  made,  can  be  altered, 
varied,  or  rescinded.     If  it  was  a  frequent  practice  to  alter  the  deci- 
sions of  the  court,  much  evil  and  inconvenience  would  undoubtedly 
ensue  in  consequence.     At  the  same  time  it  is  to  be  observed,  that 
great  injustice  may  be  occasioned  if  this  court  has  not  such 
a  *  discretionary  power  of  varying  its  decrees  as  is  possessed  [  *  27  ] 
by  other  courts  of  this  country.     The   Court  of  Chancery, 
before  enrollment  of  a  decree,  may,  and  often  does  alter,  vary  andt 
amend  it ;  and  I  am  at  a  loss  to  conceive  upon  what  grounds  this 
court  in  its  equitable  jurisdiction  is  to  be  precluded  from  a  similar 
discretionary  authority. 

In  the  exercise  of  this  authority  I  should,  I  trust,  use  the  greatest 
caution,  and  the  limit  which  I  would  propose  to  myself  in  future 
cases  is  this,  merely  to  make  such  an  alteration  of  an  error  arising 
from  defect  of  knowledge  or  information  upon  a  particular  point,  as 
the  justice  of  the  case  requires ;  at  the  same  time,  let  it  be  under- 
stood, that  it  must  be  an  error  instantly  noticed  and  brought  to  the 
attention  of  the  court  with  the  utmost  possible  diligence. 

With  respect  to  the  case  before  the  court,  if  I  could  satisfy  my  con- 
science that  in  varying  this  decree,  I  was  departingfrom  what  would 
have  been  the  real  judgment  of  Sir  John  NichoU,  I  would  abstain 
from  making  any  alteration  in  the  terms  of  the  minute,  as  it  has  been 
taken  down  by  the  registrar  in  the  present  instance.  But  believing 
that  I  am  about  to  affect,  not  only  what  I  have  authority  to  do,  but 
what  the  late  learned  judge  himself  would  have  done,  if  he  were  sit- 
ting in  this  chair,  I  think  that  I  am  bound  to  vary  this  decree  to  the 
extent  of  making  it  accord  with  the  judgment  of  the  House  of  Lords; 
namely,  that  each  party  should  pay  their  own  costs. 

With  regard  to  the  costs  which  have  been  incurred  subsequently 
to  the  decree,  I  shall  adopt  the  same  course.     I  shall  not 
give  Mr.  Pulley  his  costs,  *  because  I  think  that  Mr.  Pitcher  [  *  28  ] 
was  right  in  standing  by  the  decree  which  was  the  decree 
of  the  court     It  is  an  unfortunate  case,  but  I  cannot  do  otherwise. 
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New  Brunswick,  Magnus  Brace. 

Febnxary  19,  1839. 

Where  the  legal  holders  of  an  overdae  bond  of  bottomry  are  resident  abroad,  and  hare  no 
agent  in  this  country,  interest  upon  such  bond  will  not  be  decreed  prior  to  the  aniral  of  a 
power  of  attorney  authorizing  the  receipt  of  the  principal. 

This  was  a  cause  of  bottomry,  promoted  by  Messrs.  Bertlesen  and 
Haskier,  of  Christiana,  in  Norway,  the  legal  holders  of  a  bottomry 
bond  upon  the  ship  and  freight  for  850/.  95.  9d,  payable  within  eight 
days  after  the  ship's  arrival  in  England. 

The  vessel  arrived  at  Liverpool  on  the  11th  of  February,  1838,  and 
upon  the  20th  of  February,  a  warrant  of  arrest  was  extracted.  The 
ship  was  subsequently  sold  under  a  decree  of  the  court,  and  upon  the 
30th  of  October,  1838,  the  amount  of  the  bond  was  paid  out  of  the 
registry  to  the  attorney  of  the  bondholders,  to  whom  a  power  of  at- 
torney authorizing  him  to  receive  the  money,  had  been  sent  by  the 
bondholders. 

The  power  of  attorney  was  dated  the  23d  of  July,  1838,  and  was 
received  on  the  8th  of  August. 

Haggard^  for  the  bondholders,  now  moved  the  court  to  decree  in- 
terest to  be  due  upon  the  bond  from  the  19th  of  February,  when  the 
bond  became  due,  to  the  30tb  of  October,  when  the  amount  was  paid 
out  of  the  registry. 

Per  Curiam.    The  practice  in  these  cases  has  varied,  but  I  have  no 

doubt  what  the  practice  ought  to  be.     Upon  principle,  where  a  party 

has  bound  himself  to  pay  a  sum  of  money  upon  a  certain 

[  •  29  ]  day,  if  he  *  retains   that  money  in  his    own  possession 

after  the  time  specified,  interest  is  legally  due.     There  is, 

however,  this  difficulty  in  the  present  case,  that  before  the  power  of 

attorney  arrived  in  England,  the  bondholders  had  no  agent  in  this 

country  authorized  to  receive  the  moneys  on  their  behalf. 

The  power  of  attorney  bears  date  the  23d  of  July,  and  was  re- 
ceived upon  the  8th  of  August  following.  Before  that  day  no  legal 
discharge  could  be  given  for  the  payment  of  the  amount  of  the  bond ; 
I  must,  therefore,  pronounce  the  interest  to  be  due  only  from  the  8th 
of  August  till  the  30th  of  October. 
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The  Trident,  Simson. 

February  19,  1839. 

A  bottomry  bond.gmnted  by  the  master  of  a  British  vessel  in  a  port  of  this  country,  upheld. ^ 
The  authority  of  the  eo\iA  to  take  cognizance  of  such  bonds,  docs  not  depend  upon  the  lo- 
cality of  the  owner^s  residence,  but  upon  the  necessity  of  the  case. 

This  was  a  question  as  to  the  validity  of  a  bond  of  bottomry^ 
executed  by  the  master  of  a  British  vessel  in  a  port  of  this  country, 
under  the  circumstances  noticed  in  the  judgment  of  the  court.  . 

For  the  bondholders,  Haggard. 

Addams^  contra. 

Judgment. 

Dr.  Lushingtox.  The  question  which  I  have  to  decide  in  this 
case  is  of  very  considerable  importance,  and  has  not,  I  believe,  ever 
been  directly  determined  by  any  previous  decision  of  this  court. 

The  facts  of  the  case  are  shortly  these: — The  Trident,  a  British 
vessel,  the  owner  residing  in  Scotland,  sailed  from  Kirkaldy  in  North 
Britain,  in  October,  1835,  bound  on  a  voyage  to  the  East  Indies  and 
back.    At  Singapore,  the  master  took  up  246Z.  on  bottomry, 
and  at  the  Cape  of  Good  Hope,  he  also  gave  *  two  bonds  [  *  30  ] 
upon  the  ship  and  freight  to  the  amount  of  1,379/.     In  No- 
vember, 1837,  the  vessel  left  the  Cape  of  Good  Hope  for  London,  and 
having  suffered  much  damage  in  the  course  of  her  homeward  voyage, 
was  compelled  by  stress  of  weather  to  bear  up  for  Plymouth,  where 
she  arrived  upon  the  14th  of  February,  1838. 

Here  the  master  wrote  to  his  owner  in  Scotland,  to  apprise  him  of 
his  anival,  and  he  also  obtained  further  advances  of  money  from 
Messrs.  Hawker  &  Co.,  to  defray  the  pilotage  dues  and  other  neces- 
sary disbursements.  Upon  the  25th  of  February,  Mr.  Black,  the  son- 
in-law  and  the  personal  representative  of  the  owner  arrived  at  Ply- 
mouth, and  informed  Messrs.  Hawker  &  Co.  that  the  owner  had  died 
insolvent;  that  he,  Mr.  Black,  did  not  intend  to  administer  to  his 
effects,  and  that  he  would  make  no  advances  on  account  of  the  ves- 
sel ;  at  the  same  time,  recommending  Hawker  &  Co.  to  take  a  bond 
of  bottomry. 


I  [See  The  Jenny,  2  W.  Rob.  6.] 
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Under  this  state  of  circumstances,  the  master,  it  appears,  applied 
by  letter  to  the  consignees  of  certain  portions  of  the  cargo  who  were 
resident  in  London,  for  an  advance  of  money,  but  received  no  an- 
swer.    He  theii  wrote  to  MV.  Ripley,  of  Liverpool,  another  of  the 
consignees,  requesting  permission  to  draw  upon  him  for  150L  and 
proposing  that  the  amount  of  the   money  so  advanced  should  be 
deducted  from  his  freight.     Upon  the  12th  of  March,  Mr.  Ripley  ad- 
dressed a  letter  to  Messrs.  Hawker  &  Co.,  who  were  his  agents   at 
Plymouth,  authorizing  them  to  advance  100/.  upon  the  terras  pro- 
posed by  the  master ;  and  if  that  sum  should  not  be  saffi- 
[  *  31  ]  cient  to  enable  the  master  to  proceed  to  London,  *  he  em- 
^      powered  them  to  make  a  further  advance  to  the  extent  of 
200Z.  upon  the  security  of  a  bottomry  bond. 

The  money  was  advanced,  and  upon  the  17th  of  March,  when  the 
vessel  was  about  to  sail  from  Plymouth,  the  master  executed  a  bond 
hypothecating  the  ship,  cargo,  and  freight  to  Mr.  Ripley,  for  182t, 
with  a  premium  of  three  per  cent. 

Such  is  a  brief  outline  of  this  case  ;  and  the  question  which  I  have 
to  determine  relates  to  the  validity  of  the  last  bond  thus  executed  by 
the  master  at  Plymouth.  Upon  the  validity  of  the  other  bonds,  no 
question  is  raised. 

It  has  been  objected,  in  the  first  place,  against  the  validity  of  the 
bond,  that,  the  owner  being  a  British  subject  resident  in  Scotland,  the 
transaction  in  question  took  place  within  the  limits  of  the  kingdom 
in  which  the  owner  resided.  The  authority  of  the  court,  therefore,  to 
enforce  the  bond,  is  denied  in  the  first  instance,  upon  the  circumstance 
of  the  owner's  residence  in  Scotland, 

Now,  looking  to  the  principles  upon  which  bonds  of  this  descrip- 
tion are  founded,  I  must  say  that,  in  my  apprehension,  the  jurisdic- 
tion of  this  court  to  inquire  into  their  validity  does  not  depend  upon 
the  mere  locality  of  the  residence  of  the  owner.     It  depends,  I  think, 
upon  the  absolute  necessity  of  the  case  ;  where  the  master  is  in  such 
a  condition  that  it  is  impossible  for  him  to  meet  the  necessary  dis- 
bursements, and  he  has  no  means  of  procuring  money  but  upon  the 
credit  of  the  ship,  ^  This,  I  apprehend,  is  the  true   principle  upon 
which  the  master's  power  to  mortgage  the  property  of  his  owners  is 
founded ;  and  it  is  a  principle  consistent  with  public  policy, 
[  •  32  ]  and  highly  advantageous  to  the  *  interests  of  British  com- 
merce.    What  would  otherwise  have  been  the  consequence 
in  the  immediate  case  under  consideration  ?     The  vessel  arrived  at 
Plymouth  in  distress.     The  master  was  without  funds,  and  without 
the  means  of  raising  funds,  upon  personal  credit,  to  make  the  neces- 
sary repairs,  without  which  the  ship  could  not  have  gone  to  sea.     The 
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owner  -was  dead  insolvent.  His  personal  representative  declined  to 
interfere,  and  the  consignees  of  the  cargo  refused  to  make  sufficient 
advances  but  upon  the  security  of  a  bond  of  bottomry.  If  the  mas- 
ter had  not  executed  the  bond  in  question,  the  inevitable  consequence 
ninst  have  been,  that  this  vessel,  with  a  valuable  cargo  on  board,  must 
have  lain  at  Plymouth  and  perished. 

Being,  therefore,  of  opinion  that  the  authority  of  this  court  to  take 
cognizance  of  these  bonds  does  not  depend  upon  the  mere  locality  of 
the  owner's  residence  at  the  time  the  bond  is  given  —  a  doctrine  repu- 
diated by  Lord  Stowell,  in  the  case  of  The  Yzabell,^  —  and  that  the 
great  principle  upon  which  such  instruments  are  founded  is  the  abso- 
late  necessity  of  the  case,  and  the  impossibility  of  procuring  inoney 
upon  other  terms,  I  must  hold  that  I  have  jurisdiction  to  investigate 
the  matter  at  issue  in  the  present  instance;  and  it  only  remains  for 
me  to  consider  whether  the  particular  circumstances  of  the  case  will 
justify  me  in  pronouncing  for  the  validity  of  the  bond  in  question. 

Now,  a  second  objection  that  has  been  raised  against  the  validity 
of  the  bond,  is,  that  the  advance  of  the  money  was  originally  made 
not  upon  the  credit  of  the  ship,  but  upon  the  credit  of  the 
owner,  •and  this  objection,  if  established,  would  at  once  [*33  ] 
dispose  of  the  case,  and  would  undoubtedly  be  fatal  to  the 
validity  of  any  bond  whatever.     This  point  has  been  clearly  and 
decisively  settled  by  Lord  Stowell,  in  the  case  of  The  Augusta.^     I 
must  examine,  then,  how  much  of  the  money  was  advanced  prior  to 
the  contemplation  of  the  bond,  and  how  much  afterwards. 

Mr.  Luscombe,  one  of  the  partners  in  the  house  of  Hawker  &  Co., 
in  his  affidavit,  swears  to  the  following  effect:  — "  That,  save  as  to 
the  preliminary  disbursements,  incidental  to  the  vessel's  coming  into 
port,  the  advances  were  not  made  on  the  credit  of  the  master  or  of 
Mr.  Black,  but  upon  the  credit  of  the  vessel,  and  in  contemplation  of 
a  bond  o/ bottomry ; "  and  he  also  further  deposes, ''  that  the  instruc- 
tions for  the  bond  were  given  upon  the  26th  of  February."  Mr.  Lus- 
combe, therefore,  expressly  negatives  the  suggestion  thus  raised 
against  the  validity  of  the  bond.  I  see  no  reason  to  distrust  the  evi- 
dence of  this  witness,  and  the  course  of  the  transaction,  as  it  appears 
to  me,  was  this  :  —  Upon  the  arrival  of  the  vessel  at  Plymouth,  there 
were  certain  expenses  to  be  immediately  defrayed,  such  as  pilot- 
age dues,  and  one  or  two  minor  disbursements.  These  were  paid 
by  Hawker  &  Co.,  without  any  contemplation  of  a  bottomry 
bond.     The  damaged  condition  of  the  ship,  however,  requiring  fur- 


1  1  Dod.  273.  *  lb.  288. 
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ther  expenses,  they  declined  to  make  any  additional  advances.    A 
letter  was  then  written  to  Mr.  Ripley,  and  he  consented  to  advance 
lOOZ.  upon   his  portion   of  the   freight:    and  if  more  money  was 
required,  he  directed  his  agents,  Messrs.  Hawker  &  Co.,  to  increase 
the  advances  to  the  extent  of  200L  upon  the  security  of  a 
[•34]  *  bottomry  bond  for  the  amount     Upon   this,   additional 
advances  were  made  to  the  master,  and  Messrs.  Hawker  & 
Co.  took  a  bond  for  the  whole  amount  of  the  expenses.     Under  these 
circumstances,  I  am  not  prepared  to  say  that  the  money  was  advanced 
on  the  credit  of  the  owner,  and  not  upon  the  security  of  the  property. 
Some  of  the  items  may  have  been  paid  by  money  advanced  before  the 
bond  was  contemplated,  but  this  circumstance  will  not  affect  its  va- 
lidity. 

In  a  recent  case,^  I  have  already  had  occasion  to  consider  this 
point ;  and  as  far  as  my  experience  goes,  there  have  been  but  few 
instances  of  bottomry  transactions  in  which  some  of  the  advances 
have  not  been  made,  in  the  first  instance,  without  any  stipulation  that 
a  bond  should  be  given.  If  it  were  not  so,  the  greatest  possible 
inconvenience  would  arise.  What  would  be  the  situation  of  the  com- 
merce of  Great  Britain,  if,  in  every  individual  instance,  before  an  ad- 
vance could  be  made  to  the  amount  of  8/.  or  10/.  for  expenses  to  be 
paid  instanter,  it  should  be  said  "  No,  I  will  not  advance  l5.  except  on 
the  promise  of  a  bottomry  bond."  If  this  court  was  to  disallow  the 
advances  so  made  to  be  included  in  the  bond,  great  detriment,  I 
apprehend,  would  be  occasioned  to  the  commerce  of  the  conniry. 
On  the  other  hand,  in  allowing  these  advances  to  be  included,  I  do 
not  think  that  I  violate  the  spirit  of  the  principle  laid  down  by 
Lord  Stowell. 

It  has  lastly  been  objected,  against  the  validity  of  this  bond,  that  it 
was  not  signed  by  the  master  until  after  the  vet^sel  had  left  the  Cat- 
water  and  returned. .   A  suificient  answer  to  this  objection 
[  •  35  ]  is,  I  •  think,  to  be  found  in  the  fact  stated  in  Mr.  Luscombe's 
affidavit,  that  the  bond  was  contemplated,  and  instructions 
were  given  for  it  upon  the  26th  of  February. 

Under  all  the  circumstances  of  the  case,  therefore,  I  pronounce  for 
the  validity  of  the  bond,  and  in  so  doing  I  am  not  aware  that  the 
other  bondholders  can  be  subjected  to  any  loss  or  injury  by  my  deci- 
sion. The  Plymouth  bond  expressly  hypothecates  the  cargo,  as  well 
as  the  ship  and  freight ;  it  is  clear,  therefore,  that  if  there  should  be  a 
deficiency  in  the  freight  and  proceeds  of  the  ship  to  answer  the  seve- 


^  The  Yibilia,  supra,  p.  1. 
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ral  bonds,  that  deficiency  must  be  made  up  out  of  the  cargo.  I  also 
take  it  to  be  clear,  that,  in  a  case  where  there  are  several  bonds,  and 
one  is  secured  on  the  ship  and  freight,  and  another  upon  the  ship, 
freight  and  cargo,  according  to  every  principle  of  equity,  and  this 
court  sits  as  a  court  of  equity,  I  am  bound  to  marshal  the  assets,  and 
say  you  shall  satisfy  your  claim  from  the  cargo,  and  you  yours  from 
the  ship  and  freight^  I  pronounce,  therefore,  for  the  four  bonds,  and 
the  costs  of  all  parties. 


The  Johann  Friederich. 

May  1, 1839. 

A  protest  against  the  jurisdiction  of  the  court  in  a  cause  of  collision,  upon  the  ground  that 
both  the  Tessela  were  the  property  of  foreign  owners,  and  the  collision  occurred  whilst  the/ 
were  in  the  prosecution  of  their  respective  voyages  upon  the  high  seas,  overruled. 

Where  both  the  parties  in  the  suit  are  foreigners,  the  important  consideration  is  this,  whether 
the  case  be  communis  juris  or  not  ?  ^ 

All  questions  of  collision  are  questions  communis  juris;  but  in  suits  for  wages,  the  daim  of 
the  mariner  must  be  tried  by  the  law  of  the  country  to  which  the  ship  belongs. 

This  was  a  case  of  collision,  in  which  the  jurisdiction  of  the  court 
was  denied,  upon  the  ground  that  both  the  vessels  were  the  property 
of  foreign  owners,  and  the  collision  took  place  between  them  whilst 
they  were  in  the  prosecution  of  their  respective  voyages  upon  the 
high  seas.  i 

An  appearance  was  given  under  protest  by  the  owners  of  The 
Johann  Friederich,  and  the  case  was  argued  by  — 

•  AddamSj  and  Robertson,  in  support  of  the  protest.  [  *36  ] 

Queeris  Advocate  and  Haggard,  contrd. 

Judgment. 

Dr.  Lushington.  In  this  case,  which  came  before  the  court  upon 
the  last  court  day,  the  question  is  confined  to  a  question  of  law;  with 
respect  to  the  facts,  there  is  no  dispute. 

Both  vessels  are  admitted  to  be  foreign  vessels,  and  the  collision  is 
stated  to  have  taken  place  on  the  high  seas,  between  Dover  and  Dun- 
geness. 


»  [La  Conttaneia,  2  W.  Rob.  404.]  *  [The  Golubchick,  1  W.  Bob.  143.] 
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In  consequence  of  that  collision,  it  appears  that  The  Delos,  the 
property  of  Danish  owners,  whilst  on  a  voyage  from  Newcastle  to 
Lisbon,  was  sunk  and  totally  lost,  together  with  her  cargo  and  the 
life  of  one  of  her  crew. 

It  also  further  appears  that  the  Johann  Friederich,  whose  owners 
are  stated  to  be  citizens  of  the  free  city  of  Bremen,  after  the  said  col- 
lision put  into  the  port  of  Ramsgate,  and  whilst  there  was  anrested 
under  a  warrant  extracted  from  this  court,  and  compelled  to  give  bail 
to  answer  the  action  of  the  master  and  crew  of  The  Delos,  in  the 
sum  of  2,200/. 

An  appearance  under  protest  is  now  given  on  behalf  of  the  owners 
of  The  Johann  Friederich,  and  the  jurisdiction  of  the  court  is  denied 
on  the  ground  that  the  property  in  both  vessels  being  the  property  of 
foreign  subjects,  and  the  accident  occurring  in  the  prosecution  of  their 
respective  voyages  on  the  high  seas,  the  matter  in  question  is  not 
legally  cognizable  by  this  court.     Another  circumstance  has  also  been 
stated  in  the  argument,  namely,  that  the  cargo  on  board  The  Delos 
belonged  to  British  subjects  ;  but,  in  giving  my  opinion,  I  shall  leave 
this  entirely  out  of  ray  consideration. 
[  *  37  ]       •  Now  no  doubt  could  be  entertained  of  this  court's  juris- 
diction if  the  vessel  that  has  been  lost  had  been  the  property 
of  British  subjects.     The  question,  therefore,  arises  whether  a  foreigner 
should  be  deprived  of  the  same  privilege  and  protection. 

It  is,  I  apprehend  a  general  rule,  that  save  as  to  real  estate  an  alien 
friend  is  entitled  to  sue  on  the  same  footing  as  a  British  born  subject, 
and  if  the  foreigner  in  this  case  had  been  resident  here,  and  the  cause 
of  action  had  originated  infra  corpus  comitatiiSj  no  objection  could 
have  been  taken. 

It  is  said,  however,  that  the  proceedings  in  this  court  are  in  renh  ^ 
mode  of  proceeding  peculiar  to  this  court,  and  not  the  usual  course 
adopted  by  the  courts  in  this  country  in  the  first  instance.  But 
admitting  this  to  be  true,  analogous  cases  exist,  as  in  that  of  foreign 
attachment,  in  which  the  property  6f  foreigners  may  be  attached  in 
order  to  compel  an  appearance,  or  to  secure  bail  to  the  action;  and  if 
such  a  process  is  open  to  the  foreigner  in  that  case,  it  is  difficult  to 
understand  the  grounds  of  disputing  the  jurisdiction  of  this  court  in 
the  present  instance.  It  has  also  been  said  in  the  course  of  the  argu- 
ment, that  this  court  is  not  desirous  of  exercising  its  jurisdiction 
between  foreigners;  and  in  support  of  this  doctrine,  some  observations 
of  Lord  Stowell  in  cases  of  seamen's  wages  have  been  cited.  Bat 
it  appears  to  me,  that  the  cases  cited  are  distinguishable  from  the 
present  for  the  following  reason ;  that  all  questions  of  collision  are 
questions  communis  juris^  but  in  cases  of  mariners'  wages,  whoever 
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engages  voluntarily  to  serve  on  board  a  foreign   ship,  necessarily 
undertakes  to  be  bound  by  the  law  of  the  country  to  which  such  ship 
belongs,  and  the  legality  of  his  claim  must  bfe   tried   by 
•  such  law.     One  of  the  most  important  distinctions,  there-  [  *  38  ] 
fore,  respecting  cases  where  both  parties  are  foreigners  is, 
whether  the  case  be  communis  juris  or  not. 

Id  the  case  of  The  Two  Friends,^  which  has  been  cited  in  the 
argument.  Lord  Stowell  takes  the  distinction  between  salvage  on 
recapture  and  wages,  and  the  distinction  he  takes  is  this,  that  a  sal- 
vage on  recapture  is  a  question  juris  gentium ;  so,  I  apprehend,  ia 
civil  salvage ;  in  which  the  quantum  meruit  is  the  only  rule  that  exists 
for  the  guidance  of  the  court's  discretion  in  apportioning  the  remune- 
ration. But  in  cases  of  wages,  the  court  is  called  upon  to  take  notice 
of  the  law  of  commerce,  and  the  question  must  in  most  cases  be 
decided  by  the  municipal  law  of  that  country  in  which  the  seaman's 
contract  is  made. 

With  respect  to  the  objection  that  has  been  raised  against  the 
court's  jurisdiction,  on  the  ground  of  the  hardship  and  inconvenience 
that  might  be  sustained  if  suits  might  be  commenced  at  distant 
periods  of  time ;  the  answer  is  that  no  greater  inconvenience  could 
arise  than  might  occur  where  the  suitors  are  British  subjects,  or  where 
the  vessel  is  British  owned.  If  the  owners  of  The  Delos  had  been 
British  subjects,  it  is  not,  I  apprehend,  denied  that  the  proceedings 
might  have  been  comnienced  at  an  equally  distant  period  of  time. 

But  again ;  to  this  inconvenience  it  may  be  proper  to  set  off  the 
inconvenience  that  would  arise,  if  no  remedy  here  was  open  to  the 
injured  parties.  If  these  parties  must  wait  until  the  ve^el  that  has 
done  the  injury  returned  to  its  own  country,  their  remedy  might  be 
altogether  lost,  for  she  might  never  return  at  all ;  and  if  she 
did  return,  there  is  no  part  of  the  *  world  so  distant  to  which  [  *  39  ] 
they  might  not  be  sent  for  their  redress.  In  the  case  of  a 
British  vessel  proceeded  against  by  a  foreigner,  (and  why  a  foreigner 
should  have  a  preference  as  against  British  vessels  I  do  not  see,)  the 
foreigner  might  be  sent  to  Australia,  the  East  Indies,  to  Newfoundland, 
or  Canada,  and  in  case  the  vessel  was  a  foreign  vessel,  to  any  part  of 
the  globe.  From  these  considerations  it  is  perfectly  clear,  that  a 
xefusal  to  exercise  the  jurisdiction  of  the  court  in  these  cases,  would 
in  effect  amount  to  a  total  denial  of  justice.  It  has  been  said,  how- 
ever, that  a  cross-action  might  be  instituted  in  this  case,  and  the 
result  might  prove  The  Delos  to  have  been  in  fault,  and  The  Johann 


1  [1  C.  Rob.  271.] 
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Friederich  to  have  sustained  the  injury;  in  which  case,  The  Delos 
having  been  sunk,  injustice  would  be  done  to  the  owners  of  The 
Johann  Friederich,  who  would  be  deprived  of  any  redress  in  this  court 
Such  a  state  of  facts  might  occur  between  British  owners.  But  I 
cannot  accede  to  the  suggestion,  that  even  in  such  case  the  court 
would  be  in  so  helpless  a  condition  as  has  been  represented. 

With  respect  to  foreigners  suing  in  other  courts,  the  judges  have 
the  power,  if  occasion  require  it,  of  compelling  security  to  be  given 
for  the  costs ;  and  I  see  no  reason,  why  this  court  should  not  exercise 
the  same  power.  Although  the  jurisdiction  of  this  court  is  only  an 
instance  jurisdiction,  it  has  over  and  over  again  been  held  by  my  pre- 
decessors, that  such  jurisdiction  is  governed  by  equitable,  as  well  as 
legal  principles.  If,  therefore,  I  am  asked  by  the  owners  of  The 
Johann  Friederich  to  act  upon  this  principle  in  the  present  instance, 
I  shall  do  so,  and  the  course  I  shall  pursue  will  be  to  require  the 
owners  of  The  Delos  to  give  bail  to  answer  any  cross-action 
[  •  40  ]  •  that  may  be  instituted,  before  I  allow  them  to  proceed ;  and 
the  same  course  I  should  adopt,  if  required,  between  British 
owners.  I  therefore  direct  the  protest  to  be  overruled,  and  in  so  doing, 
I  wish  to  state  that  the  grounds  upon  which  my  judgment  is  founded 
are  shortly  these :  — 

1st.  That  all  causes  of  collision  are  causes  communis  juris. 

2dly.  That  the  vessel  at  the  time  of  her  arrest  was  within  the  ad- 
miralty jurisdiction. 

3dly.  That  the  collision  took  place  on  the  high  seas,  close  upon  the 
English  coast. 

If  it  had  \^een  necessary,  I  could  have  cited  several  authorities  in 
support  of  the  general  jurisdiction  of  the  court.  But  I  decide  the 
question  on  the  grounds  I  have  stated,  without  taking  into  my  con- 
sideration the  circumstance  that  was  adverted  to  in  argument,  that 
the  cargo  on  board  was  the  property  of  British  subjects.  This  fact 
is  undobtedly  of  considerable  importance,  inasmuch  as  I  am  at  a  loss 
to  conceive  how  I  could  refuse  jurisdiction,  and  send  the  British 
owners  to  a  foreign  country ;  and  what  an  anomaly  would  occur,  if, 
in  a  transitory  action,  I  could  do  justice  to  one  set  of  owners,  and 
refuse  it  to  another.  I  therefore  overrule  the  protest,  and  direct  an 
absolute  appearance  to  be  given. 
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The  Britain,  Allison. 

Jnne  12,  1839. 

In  cAses  of  salvage,  the  master  of  the  salving  vessel  may  bind  his  own  interest,  and  the  inte- 
rest of  his  employers,  by  an  agreement  with  the  owner  of  the  vessel  saved  as  to  the  quantum 
of  salvage  to  be  paid,  bat  sach  an  agreement  will  not  be  conclusive  npon  the  rest  of  the 
crew,  if  made  wiihoat  their  sanction  and  concurrence.^ 

L\  this  case  an  act  on  petition  of  the  salvors  stated,  "  that  at  half- 
past  12,  P.  M.,  of  the  11th  of  January,  1839,  the  smack  Fortitude, 
being  at  sea  about  fifty-five  miles  from  Lowestoff,  with  the  wind 
blowing  hard  and  a  heavy  sea  running,  descried  a  brig  to 
•windward  with  a  signal  of  distress  flying.  That  the  sal-  [  *  41  ] 
vors  immediately  bore  down  to  her,  and  discovered  her  to  be 
The  Britain,  of  215  tons  burden,  bound  from  Newcastle  to  London, 
with  a  valuable  general  cargo,  and  navigated  by  the  master,  the  mate, 
three  seamen,  and  four  boys.  That  the  said  brig  was  in  a  leaky  and 
almost  sinking  state,  having  four  feet  water  in  her  hold,  and  the  water 
fast  gaining  upon  her,  and  her  crew  were  totally  exhausted  from  their 
incessant  exertions  at  the  pumps.  That  the  mate  and  four  of  the 
crew  of  the  smack  boarded  the  brig  at  the  risk  of  their  lives.  That  a 
consultation  was  held  between  the  master  of  the  brig  and  the  master 
of  The  Fortitude,  when  it  was  determined,  on  account  of  the  wind, 
to  run  for  the  Texel,  distant  about  forty  miles.  That  the  mate  and 
four  of  the  crew  remained  on  board  the  brig  to  work  at  the  pumps, 
and  the  two  vessels  then  proceeded  in  company  for  the  Texel,  a  light 
being  hung  in  the  rigging  of  the  brig  for  the  guidance  of  the  smack 
during  the  night.  That  a  pilot  came  on  board  about  two,  P.  M.,  of 
the  12ih,  and  about  half-past  one,  A.  M.,  of  the  13th,  they  were  brought 
to  anchor  in  the  New  Deep  in  the  Texel.  That  but  for  such  assist- 
ance, the  brig,  cargo,  and  crew  would  most  probably  have  been  lost, 
inasmuch  as  her  crew  could  not  of  themselves  have  kept  her  afloat 
much  longer,  nor  have  brought  her  into  port,  from  their  exhausted  state." 
The  services  in  question  were  not  denied  on  the  part  of  the  owners  of 
The  Britain,  but  it  was  set  forth  in  their  reply  to  the  act,  that  upon 
the  arrival  of  the  vessels  in  Texel,  it  was  agreed  between  the  master 
of  the  brig  and  the  master  of  The  Fortitude,  that  the  amount  of  the 
remuneration  for  the  services  in  question  should  be  settled  by  arbitra- 
tion without  appeal. 


'  [The  Sarah  Jane,  2  W.  Bob.  110, 115.] 
3^ 
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[  •  42  ]  •  That  a  declaration  signed  by  the  master  and  six  of  the 
crew  of  The  Fortitude,  and  also  a  declaration  signed  by  the 
master  and  part  of  the  crew  of  The  Britain,  were  laid  before  the  arbi- 
trators, who  awarded  that  the  sum  of  420/.  should  be  paid  to  the 
master  of  The  Fortitude,  and  that  he  should  renounce  all  further 
demand.  That  the  expenses  of  the  smack  at  the  New  Deep,  amount- 
ing to  602. 125.  lOd.,  having  been  paid  to  the  said  master,  and  deducted 
with  his  concurrence  from  the  sum  awarded,  a  bill  for  the  balance, 
namely,  359/.  75.2<i,  was  drawn  and  transmitted  to  the  owner  of  The 
Fortitude,  and  that  such  bill  was,  at  maturity,  paid. 

The  rejoinder  of  the  salvors  denied  that  the  reference  to  the  arbitra- 
tors was  made  with  their  sanction  and  concurrence ;  and  alleged  that 
the  declaration  signed  by  them,  as  stated,  was  signed  under  an  erro- 
neous impression,  that  they  were  signing  an  affidavit  of  protest,  which 
it  was  requisite  for  them  to  join  the  master  in  making  as  to  the  loss 
of  their  cargo  of  fish,  in  order  to  enable  the  owner  of  the  smack  to 
recover  the  value  thereof  from  the  owners  of  the  brig  upon  their  am- 
val  in  London.  Lastly,  that  they  had  never  received  or  been  offered 
any  remuneration  on  account  of  their  services. 

Judgment. 
Dr.  Lushington.     It  is  not  denied  in  the  present  instance,  that  at  the 
time  the  salvors  boarded  this  vessel  she  was  in  a  state  of  considerable 
distress ;  neither  is  it  attempted  on  the  part  of  the  owners  to  cast  any 
imputation  whatever  upon  the  conduct  of  the  smacksmen  in  the  per- 
formance of  the  services  which  they  have  rendered.     Pfimd  facie^ 
therefore,  they  are  fairly  entitled  to  a  salvage  remuuera- 
(  •  43  ]  tion.     It  has  been  *  urged,  however,  on  behalf  of  the  owners 
of  The  Britain,  that  the  merit  of  these  services  has  been 
already  estimated,  and  a  salvage  remuneration  has  been  paid  for  the 
same,  under  an  agreement  entered  into  with  the  master  and  crew  of 
The  Fortitude,  whilst  that  vessel  was  lying  in  the  harbor  of  the  New 
Deep  in  the  river  Texel.     It  is  necessary,  therefore,  to  look  in  the  first 
instance  to  the  asserted  agreement  in  question.     It  is  to  the  following 
effect :  —  "  That  it  shall  be  left  to  the  decision  of  the  arbitrators  to  be 
named  by  each  party,  to  fix  the  amount  of  remuneration  that  is  due 
to  Bulling,  the  master  of  The  Fortitude,  as  well  for  his  vessel  as  for 
himself  and  his  crew,  for  the  services  rendered  and  loss  of  time,  and 
likewise  what  shall  be  due  to  them  in  indemnification  of  the  expenses 
incurred  by  having  put  into  the  harbor  of  the  New  Deep,  and  both 
parties  renounce  the  right  of  any  higher  appeal"     Such  are  the  terms 
in  which  the  agreement  is  drawn  up,  and  the  document  purports  to 
be  signed  by  Edward  Taylor,  describing  himself  as  the  authorized 
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agent  of  the  master  of  the  smack,  and  by  Captain  Allison,  the  com- 
mander of  The  Britain,  and  Jacob  Hoogland,  sub-agent  to  Lloyd's 
for  the  Helder  district,  at  Egmund-on-the-Sea.     The  question,  then, 
which  I  have  to  determine  is,  how  far  this  agreement  is  conclusive 
upon  the  parties  promoting  the  present  suit.     Now,  with  respect  to 
the  master  and  the  owner  of  The  Fortitude,  it  would,  I  conceive,  be 
decidedly  conclusive ;  as  it  was  clearly  competent  for  the  master, 
within  the  scope  of  the  authority  committed  to  him,  to  bind  the  inte- 
rest of  his  employers  and  d  fortiori  his  own.     With  regard  to 
the  interests  of  the  crew,  however,  I  do  not  think  that,  *  accord-  [  *  44  ] 
ing  to  any  principles  of  justice,  the  master  was  possessed  of 
any  such  authority. 

It  is,  indeed,  sworn  by  the  master  in  his  affidavit,  that  the  appoint- 
ment of  Taylor,  the  agent  to  conduct  the  transaction,  was  made  with 
the  privity  and  concurrence  of  the  mate  and  the  rest  of  the  crew  of 
The  Fortitude,  but  this  is  distinctly  denied  upon  oath,  in  the  counter 
affidavit  which  is  before  the  court.     If  the  master's  account  had  been 
correct,  his  representation  might  have  been  confirmed  by  the  affidavit 
of  Taylor,  the  agent,  but  no  such  corroboration  is  supplied  upon  the 
present  occasion.     I  must,  therefore,  incline  to  the  statement  of  the 
mate  and  crew,  that  the  appointment  of  Taylor  to  act  in  the  business 
was  made  without  their  sanction  or  concurrence.     With  respect  to 
the  second  point  that  has  been  urged  on  behalf  of  the  owners  of  The 
Britain,  that*  a  great  hardship  will  be  infficted  upon  them,  if  they  are 
compelled  by  the  decree  of  this  court  to  make  a  second  payment  for 
the  services  in  question ;  it  is  to  be  observed,  that  a  still  greater  hard- 
ship will  be  inflicted  upon  the  crew  of  The  Fortitude,  whose  merito- 
rious services  are  not  denied,  if  the  aid  of  the  court  should  be  refused 
them,  and  their  services  should  be  altogether  unrewarded.      Under 
the  circumstances  of  the  case,  therefore,  I  must  pronounce  for  the 
claim  that  is  set  up  by  the  mate  and  seamen,  and  I  shall  decree  the 
sum  of  3S3/.  II5.  6ef.,  the  balance  of  amount  awarded  by  the  arbitra- 
tors in  Holland,  to  be  paid  by  the  owners  of  The  Britain,  and  they 
must  recover  from  the  owner  of  The  Fortitude  the  sum  which  has 
been  already  paid  by  them  into  his  hands.     I  have  been  asked  to 
direct  an  apportionment  of  the  salvage  so  decreed.     I  there- 
fore •  direct  the  money  to  be  paid  as  follows :  —  134/.  45.  [  *  45  ] 
GiZ.  to  be  paid  to  the  owners  of  The  Fortitude  ;  74/.  lis.  od. 
to  the  master;  41/.  to  the  mate;  and  the  remainder  to  be  divided 
amongst  the  rest  of  the  crew,  according  to  the  rate  of  their  respective 
wages,^ 

1  Upon  the  first  session  of  Michaelmas  term,  November  5,  1839,  the  court  was 
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The  Protector,  Edgar.^ 

Jaly  16,  1839. 

Constrnction  of  the  Pilot  Act,  6  Geo.  IV.  c.  125,  s.  U. 

The  purport  of  the  act  is  to  take  away  the  liability  from  the  owners  of  a  vessel  doing  di- 

mage,  when  the  accident  is  occasioned  by  the  fault  of  the  pilot  alone. 
The  onus  prpbandi  lies  with  the  party  claiming  the  exemption  from  liability  conferred  by  the 

statute. 

This  was  a  cause  of  damage  by  collision,  promoted  by  the  owners 
the  snow  Berzelius,  of  Sunderland,  against  the  bark  The  Protector. 
An  appearance  was .  given  under  protest  for  the  owners  of  The  Pro- 
tector, and  as  a  preliminary  defence  to  the  action,  it  was  alleged  in 
their  act  to  the  following  effect:  — "  That  on  the  16th  of  February, 
1839,  The  Protector  arrived  off  Dungeness  in  the  prosecution  of  her 
voyage  from  Cork  to  London  ;  that  the  master  there  took  on  board  a 
duly  licensed  pilot,  and  delivered  the  bark  into  the  charge  of  the  said 
pilot  for  the  purpose  of  his  navigating  her  to  Gravesend.  That  aboat 
one  o'clock,  A.  M.,  of  the  17th,  whilst  under  the  direction 
[  *  46  ]  and  in  the  sole  *  charge  of  the  said  pilot,  she  came  in  con- 
tact with  The  Berzelius,  then  lying  at  anchor  off  the  North 
Foreland. 

"  That  in  and  by  stat.  6  Geo.  IV.  c.  125,  s.  14,  it  is  enacted  in  the 
words  following,  to  wit:  —  <  And  be  it  further  enacted,  that  from  and 
after  the  passing  of  this  act,  it  shall  and  may  be  lawful  for  the  lord 
warden  of  the  Cinque  Ports  and  constable  of  Dover  Castle,  or  his  lieu- 
tenant for  the  time  being,  and  they  are  hereby  required  to  appoint 
and  license  fit  and  competent  persons,  duly  skilled  as  pilots,  for  the 
purpose  of  conducting  all  ships  and  vessels  passing  from  or  by  Dun- 
geness up  the  river  Thames  or  Medway,'  within  certain  limits 
specified  by  the  said  section ;  and  that  '  all  ships  or  vessels  sailing  as 


moved  on  behalf  of  the  owners  of  Th6  Britain,  to  decree  a  monition  against  the  owner 
of  The  Fortitude,  to  bring  in  the  money  which  had  been  transmitted  to  him  froai  Hol- 
land on  the  smack's  account,  and  of  which  he  had  made*no  distribution. 

Per  Curiam.  I  should  be  most  desirous  to  accede  to  this  appUcalion,  but  I  regret 
to  say,  that  having  given  the  matter  every  consideration,  I  feel  that  I  have  no  juri«lio- 
tion  to  interfere  as  prayed ;  I  must,  therefore,  leave  the  owners  of  The  Britain  to  seek 
their  remedy  in  some  more  competent  court    Motion  rejected. 

1  [See  The  Agricola,  2  W.  Hob.  10;  The  Faura,  Id.  184 :  The  Maria,  1  W.  Rob. 
95 ;  Abb.  on  Ship.  (6  Am.  £d.)  Part  U.  chap.  vii. ;  The  George,  2  W.  Rob.  386.] 
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aforesaid  within  such  limits  shall  be  conducted  and  piloted  by  such 
pilots,  so  appointed  and  licensed,  and  by  no  other  pilots  or  persons 
whomsoever.' 

"  That  in  and  by  the  same  statute,  s.  58,  a  penalty  is  imposed  on 
the  master  of  any  ship  or  vessel  who  shall  act  himself  as  pilot,  or  who 
shall  employ  as  a  pilot  any  unlicensed  person,  and  by  section  58  of 
the  same  act  it  is  further  enacted,  *  That  no  owner  or  master  of  any 
ship  or  vessel  shall  be  answerable  for  any  loss  or  damage  which  shall 
happen  to  any  person  or  persons  whomsoever,  from  or  by  reason  or 
means  of  any  neglect,  default,  incompetency,  or  incapacity  of  any 
licensed  pilot  acting  in  the  charge  of  any  such  ship  or  vessel,  under 
or  in  pursuance  of  any  of  the  provisions  of  this  act,  when  and  so  long 
as  such  pilot  shall  be  duly  qualified  to  have  the  charge  of  such  ship 
or  vessel,  or  where  and  so  long  as  no  duly  qualified  pilot  shall  have 
oiTered  to  take  charge  thereof.' 

"  That  by  reason  of  the  premises  hereinbefore  set  *  forth,  [  *  47  ] 
the  owners  of  the  said  bark  Protector  are  not  answerable 
to  the  owners  of  The  Berzelius  for  the  loss  or  damage  by  them  sus- 
tained by  the  collision  aforesaid.     Wherefore,  they  prayed  the  judge 
to  pronounce  for  the  protest,  and  dismiss  them  and  their  bail  from 
the  suit,"  &c. 

In  reply  to  this  act,  it  was  alleged  for  the  owners  of  The  Berzelius, 
that  the  allegations  set  forth  by  the  owners  of  The  Protector,  if  avail- 
able at  all  in  discharge  of  their  responsibility,  were  matters  of  de- 
fence and  not  of  protest,  wherefore  they  prayed  the  court  to  overrule 
the  protest,  and  assign  the  owners  of  The  Protector  to  appear  abso- 
lutely, &c. 

The  case  was  argued  in  Easter  term,  by  Queeris  Advocate  and 
Addanis  in  support  of  the  protest. 

Haggard  and  Nicholly  contrd. 

Judgment. 

Dr.  Lusuinoton.  In  this  case,  The  Berzelius,  a  British  vessel, 
laden  wth  a  cargo  of  coals,  and  bound  on  a  voyage  from  the  port  of 
Tyne  to  Honfleur,  was  lying  at  anchor  off  the  North  Foreland,  in 
February  last,  when  she  was  run  down  by  The  Protector,  also  a  Bri- 
tish vessel,  and  was  much  damaged  in  consequence. 

To  obtain  indemnity  for  their  loss,  the  owners  of  The  Berzelius 
have  instituted  the  present  proceedings ;  and  the  first  point  to  which 
I  shall  address  myself  in  considering  the  case,  is  the  question  of  law 
arising  from  the  fact  of  The  Protector  having  a  licensed  pilot  on 
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board  at  the  time  the  collision  is  stated  to  have  occurred.  That  there 
was  a  duly  licensed  pilot  on  board  at  the  time  is,  I  think,  sufficiently 
proved  ;  and  I  shall  further  assume,  for  the  purpose  of  this 
[  *  48  ]  discussion,  that  an  abgolute  *  appearance  had  been  origin- 
ally given  by  the  owners  of  The  Protector.  That  it  had 
been  pleaded,  that  The  Protector  was  bound  to  take  a  pilot  on  board, 
that  such  pilot  was  in  charge  of  the  vessel  at  the  time  of  the  accident, 
and  that  such  accident  did  not  arise  from  any  fault  of  the  master  and 
crew,  or  from  mere  misfortune,  but  (I  am  using  the  words  of  the 
statute)  from  the  neglect  or  want  of  skill  of  the  pilot  I  do  not  say 
that  it  was  necessary  for  the  owners  of  The  Protector  to  have  pleaded 
all  these  circumstances ;  I  shall,  however,  assume  them  for  the 
present,  for  the  purpose  of  arriving  at  the  question  of  law,  and  I  wish 
it  to  be  understood,  that  in  giving  my  judgment  upon  the  law  in  this 
case,  I  give  it  upon  such  assumed  state  of  facts.  The  question  then 
is,  whether  under  the  statute  pleaded  (6  Geo.  IV.  c.  125)  the  owners 
of  The  Protector  are  legally  responsible  or  not  for  the  loss  they  have 
occasioned  ?  And  in  considering  this  question,  it  is  my  duty,  in  the 
first  place,  to  examine  the  precedents  that  have  been  cited  from  the 
cases  decided  by  my  predecessors  in  this  chair.  Now,  the  first  case 
to  which  my  attention  has  been  directed  by  counsel  in  the  cause,  is 
that  of  The  Neptune  the  Second,  a  case  which  occurred  shortly  after 
the  passing  the  statute,  (52  Geo.  III.  c.  39,)  and  which  was  decided 
by  one  of  the  most  celebrated  judges  that  ever  sat  in  this  chair.  In 
that  case,  (reported  in  the  first  volume  of  Dodson's  Admiralty  Re- 
ports,^) the  learned  judge,  it  appears,  in  giving  his  decision,  held  the 
owners  responsible,  notwithstanding  there  was  a  pilot  on  board.  It 
must,  however,  be  observed,  that  the  report  in  question  con- 
[  •  49  ]  tains  not  the  least  intimation  of  *  the  decision  having  been 
made  after  due  consideration  of  the  statute  then  in  force. 
It  is  wholly  silent  thereupon,  and  the  judgment  appears  to  have  been 
founded  upon  the  ancient  law  as  it  originally  stood  unaltered  by  any 
legislative  enactment. 

In  delivering  his  judgment  the  learned  judge  is  reported  to  have 
expressed  himself  as  follows:  —  "  The  owners  are  responsible  to  the 
injured  party  for  the  acts  of  the  pilot,  and  they  must  be  left  to  recover 
the  amount  as  well  as  they  can  against  him."  From  these  expres- 
sions of  the  learned  judge,  it  is  clear  to  my  mind,  that  he  knew 
nothing  of  the  statute  at  the  time  he  delivered  his  decision  ;  for  ap- 
plying himself  with  great  accuracy  and  equal  care  to  the  considera- 


1  Vol  i.  467. 
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tion  of  the  case,  he  would  never  have  expressed  himself  in  these 
general  terms  without  limitation,  if  he  had  contemplated  the  opera- 
tion of  the  statute  in  question.  On  referring  to  my  own  notes  made 
at  the  time,  (and  I  was  counsel  in  the  case,)  and  to  an  opinion  given 
by  me  three  or  four  years  after  the  decision,  I  am  still  further  con- 
vinced, that  the  decision  of  Lord  Stowell  had  no  reference  to  the 
statute  which  had  passed  two  years  before ;  and  when  I  see  that  in  a 
case  in  a  common  law  court,  some  years  subsequently  to  this  case, 
the  statute  equally  escaped  the  attention  of  the  counsel  practising 
there,  it  is  not  surprising  Lord  Stowell  should  have  been  ignorant  of 
what  the  legislature  had  so  recently  done,  when  he  delivered  his  judg- 
ment in  the  case  of  The  Neptune  the  Second.  The  decision  in  that 
case,  therefore,  is  necessarily  of  no  authority  with  respect  to  that 
statute,  and  of  course  could  not  be  so  with  respect  to  one  which 
passed  subsequently.  The  next  case  in  order  of  time 
•  decided  in  these  courts  is  the  case  of  The  Christiana,^  re-  [  *  50  ] 
ported  in  2  Haggard's  Reports,  and  in  that  case  (a  case  of 
collision  in  which  the  statute  of  6  Geo.  IV.  c.  125,  s.  55,  the  statute 
relied  on  by  the  owners  of  The  Protector,  was  expressly  pleaded)  I 
observe  that  no  referenccj  was  made  to  the  case  of  The  Neptune  the 
Second.  Now,  if  the  decision  in  the  case  of  The  Neptune  the 
Second  had  been  considered  available  in  behalf  the  owners  in  The 
Christiana,  their  counsel  would  assuredly  have  cited  it,  and  a  fortiori 
the  learned  judge.  Sir  C.  Robinson,  would  have  noticed  it  when  he 
came  to  the  conclusion  which  I  am  about  to  state.  Sir  Christopher 
Robinson,  in  deciding  the  case  of  The  Christiana,  was  of  opinion  that 
the  statute  6  Geo.  IV.  c.  125,  was  primd  facie  a  protection  to  the 
owners  of  a  vessel  doing  damage  whilst  a  licensed  pilot  was  on 
board ;  and  that,  unless  it  could  be  shown  that  the  accident  arose 
from  the  fault  of  the  master  and  crew,  the  owners  of  such  vessel 
conld  not  be  considered  amenable  for  the  loss.  His  words  are  these : 
"  Unless  it  can  be  shown  that  the  cause  of  action  arose  in  a  manner 
not  imputable  to  the  pilot,  the  court  will  admit  the  defence." 

I  now  come  to  the  judgment  of  Sir  John  NichoU  in  the  case  of 
The  Transit,^  and  in  approaching  the  consideration  of  that  decision, 
it  is  necessary  that  I  should  bestow  much  caution  and  attention  upon 
it,  because  the  case  of  The  Transit  is  directly  a  case  in  point,  and 
becaase  the  judgment  of  the  learned  judge  who  decided  it  is  irre- 
concilable with  the  previous  decision  of  Sir  C.  Robinson  in  the  case 
of  The  Christiana. 


1  Vol.  iL  183.  >  [1  Month.  Law  Mag.  682.] 


51  CASES  DETERMINED  IN   THE 

The  Protector.    1  W.  Rob. 


[  •  51  ]  •  Now  referring  to  the  case  in  qaestion,  I  must  observe, 
with  great  deference  to  the  ability  of  Sir  John  Nicholl,  that 
a  mistake  as  to  The  Neptane  the  Second  pervades  the  whole  case. 
In  delivering  his  judgment,  the  learned  judge  says,  <'  I  apprehend  that 
the  question  of  law  is  correctly  laid  down  by  a  learned  and  eminent 
judge  of  this  court  in  the  case  of  The  Neptune  the  Second,  an  au- 
thority which  is  completely  in  point  and  decisive  of  the  present 
question."  The  learned  judge,  therefore,  rested  his  judgment  upon 
the  authority  of  the  case  of  The  Neptune  the  Second,  and  in  so 
doing  he  was  clearly  mistaken  as  to  the  grounds  of  Lord  Stowell^s 
decision,  which,  I  have  already  noticed,  had  no  reference  to  the 
statute  then  in  force.  There  is  also  another  point  adverted  to  in  the 
judgment  of  Sir  John  Nicholl,  in  which,  I  confess,  with  the  greatest 
deference  to  his  authority,  that  I  cannot  agree  with  him ;  namely,  bis 
construction  of  the  Wth  section  of  the  statute  52  Geo.  III.,  upon 
which  the  learned  judge  greatly  relied  in  support  of  the  view  he  took 
of  the  intention  of  the  act  with  respect  to  the  jurisdiction  of  this 
court  in  these  questions.  The  87th  section  provides  to  the  following 
effect :  —  "  Provided  always,  that  nothing  in  this  act  contained  shall 
extend  or  be  construed  to  extend  to  affect  or  impair  the  jurisdiction 
of  the  High  Court  of  Admiralty."  These  are  the  words  of  the  act, 
and  the  construction  that  the  late  learned  judge  put  upon  these 
words  was  this  :  that  it  was  the  intention  of  the  legislature  to  leave 
the  Court  of  Admiralty  to  administer  the  law  as  it  stood  before  the 
passing  of  the  act;  although,  at  the  same  time,  it  took  away  the 
action  at  common  law  against  the  owner;  in  other  words, 
[  *  52  ]  that  the  act  was  to  be  no  defence  in  a  *  proceeding  against 
a  ship,  although  the  collision  arose  from  the  neglect  or  want 
of  skill  of  the  pilot,  and  yet  under  the  very  same  circumstances  was 
a  defence  in  an  action  at  law.  Now  I  must  confess  it  appears  to 
me,  that  this  construction  of  the  section  in  question  would  render 
inoperative  the  rest  of  the  act,  and  could  never  be  the  construction 
the  legislature  intended  to  be  put  upon  it.  The  true  meaning  of  the 
section  in  my  judgment  is  this :  that  the  Court  of  Admiralty  shall 
retain  (by  the  provision  of  the  statute  in  the  particular  case  referred 
to)  its  jurisdiction  to  administer  the  law  as  altered  by  this  act  In 
,  this  opinion  I  am  confirmed,  when  1  look  to  the  nature  of  the  clause 
inserted  in  the  87th  section.  It  is  merely  a  saving  clause  preserving 
the  jurisdiction  of  the  court.  Such  clauses  are  subject  to  different 
considerations  from  other  clauses ;  they  are  frequently  inserted  ez 
maj(*ri  cauteld,  and  it  is  not  necessary  to  show  that  they  are  intended 
to  prevent  any  particular  consequence  from  the  act  in  which  they  arc 
inserted. 
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In  my  opinion,  therefore,  the  clause  to  which  I  have  adverted  cannot 
affect  the  present  point     Its  only  object  is  to  preserve  the  jurisdiction 
of  the  court,  not  to  render  inoperative  the  rest  of  the  statute ;  and  the 
true  meaning  of  the  legislature,  in  my  apprehension,  was  to  prevent 
any  thing  in  the  statute  from  taking  away  or  impairing  the  jurisdic- 
tion of  this  court  to  administer  the  law  according  to  the  statute. 
With  regard,  then,  to  the  decisions  in  the  Court  of  Admiralty,  the 
matter  stands  thus:  the  case  of  The  Neptune  the  Second  is  no 
authority  upon  the  point.     The  cases  of  The  Christiana  and  The 
Transit  are  conflicting  decisions,  and  I  may  here  notice, 
that  I  do  not  observe  that  the  case  of  *  The  Christiana  was  [  *  53  ] 
adverted  to  by  Sir  John  NichoU  in  delivering  his  judgment 
in  the  case  of  The  Transit 

The  question  standing  thus  in  this  court,  I  next  come  to  the  de- 
cisions in  the  courts  of  common  law  which  have  been  referred  to  in  the 
argument,  and  which  are  reported  in  the  7th  volume  of  Taunton's  Re- 
ports ;  namely,  the  cases  of  Bennett  v.  Moita,  and  Ritchie  v.  Bousfield. 
Now,  both  these  decisions  distinctly  affirm  the  proposition  of  exemption 
from  liability,  when  the  accident  is  occasioned  by  the  fault  of  a  pilot 
on  board.  In  what  respects  they  go  further,  I  will  consider  presently. 
It  is  also  to  be  observed,  that  these  decisions  can  be  reconciled  with 
Sir  John  Nicholl's  judgment  in  The  Transit  only  by  supposing,  that 
by  a  proceeding  in  rem,  a  remedy  to  the  extent  of  the  value  of  the 
ship  could  be  obtained,  which  could  not  be  done  by  an  action  at  law. 
Thus  making  a  distinction  in  the  two  cases  for  which  I  myself  can 
perceive  no  reason ;  and  which  I  am  sure  was  never  contemplated  by 
the  learned  judges  by  whom  the  decisions  in  question  were  delivered. 
Indeed,  it  appears  to  my  mind  almost  an  ^urdity  to  suppose  such 
a  state  of  things  as  this,  that  the  legislature  could  have  passed  an  act 
which  preserved  entire  the  jurisdiction  of  the  Court  of  Admiralty, 
leaving  one  remedy  open  to  its  fullest  extent  in  that  court,  and  yet  to 
the  same  extent  prohibiting  a  court  of  common  law  from  doing  any 
thing  at  all ;  enacting,  that  the  fault  of  the  pilot  should  be  an 
exemption  from  liability  before  one  judicature,  and  no*  exemption 
before  another ;  and  I  see  no  reason  to  draw  any  argument  from  the 
statutes  limiting  the  liability  of  owners  in  other  respects  to  the  value 
of  the  ship  and  freight. 

In  this  conflict  of  opinions,  I  am  bound  to  put  my  *  own  [  *  54  } 
construction  on  the  statute,  and  to  look  to  the  leading  princi- 
ples of  justice  and  equity  which  may  govern  the  present  case.     In  so 
doing,  I  must  observe,  in  the  first  place,  that  the  words  of  the  statute 
6  Geo.  IV.  divesting  this  case  of  the  obscurity  arising  from  the  con- 
struction which  has  been  put  upon  the  87th  section  of  the  statute 
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52  Geo.  III.,  are  perfectly  clear  and  intelligible.  The  words  of  the 
55th  section  are  these :  —  No  owner  or  master  of  any  ship  or  vessel 
shall  be  answerable  for  any  loss  or  damage  which  shall  happen  to 
any  person  or  persons  whomsoever,  from  or  by  reason  or  means  of 
any  neglect,  default,  incompetency,  or  incapacity  of  any  licensed 
pilot  acting  in  the  charge  of  any  such  ship  or  vessel  under  or  in  pur- 
suance of  any  of  the  provisions  of  this  act." 

In  the  wording  of  this  section,  therefore,  there  is  no  obscurity,  and 
the  purport  of  it  is  in  my  opinion  equally  plain  and  obvious ;  namely, 
to  take  away  the  liability  from  the  owners  of  a  vessel  doing  damage, 
when  the  accident  is  occasioned  by  the  fault  of  the  pilot  alone.  This 
exemption  in  favor  of  the  owners  is  undoubtedly  a  departure  from 
the  general  law  as  it  forme^rly  prevailed  in  this  court ;  but  the  princi- 
ple upon  which  it  is  founded  is  just  and  reasonable.  Where  the 
appointment  rests  with  the  owner  himself,  as  in  the  case  of  the 
master  and  crew,  it  is  reasonable  that  he  should  be  held  responsible 
for  their  acts  who  are  agents  selected  by  himself ;  and  he  is  bound  to 
provide  persons  of  adequate  skill,  diligence,  and  sobriety.  But  where 
a  person  is  compulsorily  put  on  board  the  vessel,  and  the  owner's 
authority  is  superseded  by  legislative  enactment,  it  would  be  a  viola- 
tion of  all  justice  to  hold  such  owner  responsible  for  the  skill, 
sobriety,  and  caution,  of  an  individual  with  respect  ix) 
[  *  55  ]  whom  he  has  no  *  power  of  selection ;  whose  qualifications 
he  has  no  opportunity  of  deciding  upon,  but  which  are  to 
be  ascertained  and  determined  by  others :  the  owner  himself  being 
entirely  debarred  from  any  possibility  of  interference.  On  the  words 
of  the  statute,  therefore,  and  upon  principles  of  equity  and  justice,  I 
am  bound  to  hold  the  oHriiers  relieved  from  all  responsibility,  where 
the  accident  has  been  Kcasioned  according  to  the  words  of  the 
statute,  "  from  or  by  reason  or  means  of  any  neglect,  default,  incom- 
petency, or  incapacity  of  any  licensed  pilot  acting  in  charge  of  the 
vessel." 

In  the  view  which  I  have  thus  taken  of  the  question  before  the 
court,  I  find 'myself  supported  by  the  authority  of  the  cases,  The  At- 
torney-General r.  Case ;  ^  Mackintosh  v.  Slade ;  ^  and  Carruthers  v, 
Sidebottom.^  These  cases  have  been  cited  in  the  arguments  of 
counsel,  and  they  all  tend  to  satisfy  my  mind  of  the  correctness  of 
the  principle  upon  which  my  opinion  has  been  formed. 

In  the  case  of  The  Attorney-General  v.  Case,  reported  in  the  third 
volume  of  Price's  Reports,  upon  what  ground  was  the  vessel  doing 
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the  damage,  and  having  a  pilot  on  board,  held  not  to  be  exempted 
from  responsibility  ?  The  ground  upon  which  the  owner's  exemption 
was  overruled  in  that  case  was  this,  that  the  pilot  was  taken  on  board 
under  a  local  act,  and  not  under  the  general  act ;  and  that  it  was 
optional  for  the  master  to  take  one  or  not. 

Again,  what  was  the  principle  laid  down  by  Mr.  Justice  Bayley 
in  the  case  of  Mackintosh  v.  Slade,  reported  in  the  sixth  Barnwell 
and  Cresswell  ?     Why,  the  very  principle  I  have  adopted  in  the  pre- 
sent instance ;  thiit  where  an  owner  is  compelled  to  take  a  pilot  on 
board,  and  a  damage  is  occasioned  whilst  the  vessel  is  under 
the  management  of  that  *  pilot,  the  owner  is  relieved  from  [  *  56  ] 
the  responsibility.     The  words  of  Mr.  Justice  Bayley  in  de- 
livering the  judgment  in  that  case  were  these,  "  We  are  of  opinion, 
that  the  master  was  bound  at  the  time  to  have  a  pilot  on  board,  and 
consequently  that  the  owners  are  exempt  from  responsibility." 

Lastly,  in  the  case  of  Carruthers  v.  Sidebottom,  which  was  tried 
before  Lord  Ellenborough,  that  learned  judge  in  delivering  his  judg- 
ment expresses  his  opinion  in  the  following  terms :  "  Does  the  mas- 
ter appoint  the  pilot  ?  Certainly  not.  The  regulation  of  the  General 
Pilot  Act  imposes  a  penalty  upon  the  master  of  every  ship  which 
shall  be  piloted  by  any  other  person  than  a  pilot  duly  licensed  within 
any  limits  for  which  pilots  are  lawfully  appointed,  and  there  is  an 
exception  for  which  pilots  are  not  appointed.  But  if  the  master 
cannot  navigate  without  a  pilot,  except  under  a  penalty,  is  he  not 
under  the  compulsion  of  law  to  take  a  pilot?  And  if  so,  is  it  just 
that  he  should  be  answerable  for  the  misconduct  of  a  person  whose 
appointment  the  provisions  of  the  law  have  taken  out  of  his  hands, 
placing  the  ship  in  the  hands  and  under  the  conduct  of  the  pilot? 
The  consequence  is,  that  there  is  no  privity  between  them." 

Thus  confirmed  in  my  view  of  the  present  question,  I  am  clearly 
of  opinion,  that  ujjon  this  point  of  law,  assuming  all  the  facts  to  be 
as  I  have  stated,  the  having  a  pilot  on  board  in  pursuance  of  the  act. 
will  work  an  exemption  from  liability  where  the  damage  arises  from 
the  neglect,  default,  or  incompetency  of  the  pilot. 

But  there  is  another  question,  and  one  of  no  small  difficulty,  which 
still  remains  to  be  considered,  and  that  question  is,  on  whom  does 
the  onus  probandi  fie  ?     Is  it  sufficient,  in  the  first  instance, 
for  the  •  owners  of  a  vessel  doing  a  damage  to  allege  merely  [  *  57  ] 
that  there  was  a  licensed  pilot  on  board,  and  upon  that  sim- 
ple averment  to  claim  exemption  from  liability,  unless  the  other  side 
can  prove  the  damage  not  to  have  arisen  from  the  fault  of  the  pilot  ? 

It  would,  indeed,  relieve  my  mind  from  great  difficulties,  if  I  could 
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with  propriety  at  once  adopt  that  conclusion ;  but  I  must  confess, 
that  notwithstanding  the  authority  to  which  I  shall  presently  advert, 
I  am  unable  to  satisfy  myself  of  its  correctness.  For  how  stands 
the  case  ?  The  general  liability  of  vessels  doing  damage  remains  as 
it  was.  The  ancient  rule  of  the  admiralty  and  common  law  are  not 
abolished.  The  effect  of  the  act  is  merely  this,  that  the  liability  is 
restricted  to  certain  cases ;  and  the  extent  of  that  liability  limited  to 
the  value  of  the  ship  and  freight  But  the  great  principle  that  a 
wrong-doer  is  responsible  to  the  injured  party,  saving  in  the  excepted 
cases,  continues  unaltered.  Is  it  not  incumbent,  then,  upon  the  par- 
ties who  claim  an  exemption  from  a  general  liability  by  reason  of  a 
special  legislative  enactment  to  show  the  grounds  on  which  the  ex- 
emption is  claimed ;  and  if,  as  in  these  cases,  the  exemption  is  rested 
upon  the  fact  that  the  accident  was  the  fault  of  a  pilot  on  board,  are 
they  not  bound  to  prove  the  misconduct  of  that  pilot?  Can  the 
court  infer,  in  all  cases,  that  a  collision  arises  from  his  fault?  It  may 
be  accidental,  or  arise  from  the  fault  of  the  master  or  mariners,  or 
even  from  some  defect  of  the  vessel  itself.  How  can  I  then  throw 
the  onus  probandi  on  the  owners  of  the  vessel  which  has  received  the 
damage?  It  is  almost  impossible  they  could  prove  it  The  acci- 
dents in  cases  of  this  kind  most  frequently  occur  in  the 
[  *58  ]  darkness  of  the  night;  in  such  cases,  then,  how  *is  the 
owner  of  the  suffering  vessel  to  prove  that  the  collision 
arose  from  the  fault  of  the  master,  or  the  neglect  or  misconduct  of 
the  crew  on  board  the  vessel  by  which  the  damage  is  occasioned? 
He  has  no  means  of  so  doing,  and  it  would,  I  conceive,  be  an  aggra- 
vation of  the  injury,  if  this  court  were  to  impede  the  attainment  of 
his  redress,  by  imposing  demands  upon  him  which  in  the  majority  of 
instances  he  would  be  wholly  unable  to  satisfy. 

I  am  aware,  that  in  the  view  which  I  have  thus  taken,  I  have  to 
encounter  authorities  against  me,  and  it  would  have  been  a  great 
relief  to  my  mind  if  I  had  felt  myself  at  liberty  to  have  adopted  those 
authorities  at  once,  and  delivered  my  judgment  in  conformity  with 
them.  But  I  feel  that  I  should  not  be  justified  in  doing  so  in  a  case 
of  this  description,  unless  there  had  been  a  regular  course  of  prece- 
dents to  support  me ;  and  the  decisions  had  been  made  upon  discus- 
sion and  a  full  consideration  of  all  the  difficulties.  I  should  be  only 
accumulating  decision  upon  decision,  and  adding  error  to  error,  if  I 
were  to  refuse  boldly  to  exercise  my  own  judgment,  and  blindly  fol- 
low a  precedent  which  may  have  result  from  a  totally  different  form 
of  action,  and  which,  in  truth,  might  prove  no  precedent  at  all. 
What,  then,  are  the  authorities  that  are  against  me  upon  the  pre- 
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sent  occasion  ?  The  first  case  is  the  case  of  Bennett  v,  Moita,^  in 
which  the  action  was  against  the  master,  and  there  was  no  evidence 
to  show  whether  the  accident  was  occasioned  by  the  personal  mis- 
condact  or  negligence  of  the  pilot  or  of  any  other  person. 

The  cause  was  originally  tried  before  Lord  Chief  Justice  Gibbs,  at 
the  sittings  after  Michaelmas  term,  1816 ;  and  that  learned 
judge  directed  a  *  nonsuit,  upon  the  ground  that  the  master  [  *  59  ] 
was  not  answerable  unless  it  were  expressly  proved  that  the 
damage  was  occasioned  by  the  neglect  or  default  of  the  master  him- 
self or  of  his  servants.  In  the  following  term,  a  motion  was  made 
before  Mr.  Justice  Dallas,  assisted  by  Mr.  Justice  Park  and  Mr.  Jus- 
tice Burrough,  to  set  aside  the  nonsuit,  and  direct  a  new  trial;  and, 
in  overruling  the  motion,  it  was  observed  by  Mr.  Justice  D^las,  that  it 
must  be  presumed  that  the  damage  was  occasioned  through  the  neg- 
ligence of  him  who  has  the  management  of  the  ship,  and  that  within 
the  Thames  is  by  law  committed  to  the  pilot,  of  which  fact  the  sta- 
tute is  notice  to'  all  the  subjects ;  and  it  must  be  taken,  that  what- 
ever happens  by  tha  ship  in  the  course  of  that  navigation  must  be 
imputed  to  the  pilot,  unless  he  show  that  his  orders  were  disobeyed. 
Such  were  the  observations  thrown  out  by  the  learned  judges  by 
whom  the  case  of  Bennett  v.  Moita  was  decided ;  and  from  these 
observations,  it  is  clear,  that  the  difficulties  which  the  owner  of  the 
suffering  vessel  must  encounter,  were  in  no  degree  noticed.  In  this 
court  these  difficulties  would  be  infinitely  increased  by  the  very  form 
of  the  usual  proceedings,  in  which  no  opportunity  would  be  afforded 
to  the  injured  party  of  examining  the  witnesses  on  board  the  vessel 
doing  the  damage. 

The  next  case  is  the  case  of  Ritchie  v.  Bousfield,^  which  was  tried 
in  the  same  term  and  before  the  same  judge.     In  this  case  the  col- 
lison  took  place  in  the  Thames,  the  defendant's  vessel  having  a  pilot 
on  board,  and  the  plaintiff's  not.     No  evidence  was  given  of  any  in- 
terference by  the  master  with  the  pilot's  management  of  the  ship, 
and  the  jury  found  a  yerdict  for  the  plaintiff  with  consider- 
able damages.    *  In  this  case,  again,  the  observations  thrown  [  *  60  ] 
out  by  the  court  are  open  to  the  same  remark,  that  no  notice 
was  taken  of  the  difficulties  to  be  encountered  by  the  party  receiving 
the  damage. 

The  last  case  is  the  case  of  The  Christiana,^  in  which  Sir  C.  Robin- 
son appears  to  have  adopted  the  same  doctrine.  "  Such  a  defence," 
Sir  C.  Robinson  says,  >'  properly  introduced,  might  avail  under  the 
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authority  of  the  case  of  Bennett  v.  Moita,  for  I  should  be  disposed  to 
act  on  the  same  principle,  if  no  facts  should  be  alleged  on  the  other 
sdde  to  take  off  the  general  presumption,  that  the  pilot  being  the  per* 
son  intrusted  with  the  navigation  of  the  ship,  was  the  person  to 
whom  the  injury  arising  from  the  collision  should  primd  facie  be 
attributed.  In  this  case,  however,  it  is  to  be  observed,  that  the  point 
was  not  directly  brought  under  the  consideration  of  the  learned 
judge."  I  have  now  gone  through  the  authorities  that  have  been 
relied  on  by  the  counsel  for  The  Protector  in  arguing  this  case,  and 
with  the  greatest  deference  to  the  opinions  of  the  learned  judges  by 
whom  the  cases  in  question  were  decided,  I  confess  that  in  my  judg- 
ment, the  defence  to  an  action  of  this  description,  in  this  court  at 
least,  must  extend  beyond  the  limit  to  which  the  authority  of  these 
cases  would  confine  it. 

In  my  view  of  the  subject,  it  is  not  a  sufficient  defence  merely  to 

allege  that  a  pilot  was  on  board  the  vessel  doing  the  damage  at  the 

time  the  accident  occurred.     To  bring  himself  within  the  exemption 

from  liability  conferred  by  the  statute,  the  defendant  must  go  further, 

and  show  that  his  case  comes  within  the  purview  of  the  present  law, 

and  that  the  damage  arose  according  to  the  very  words  of 

[  *  61  ]  the  statute  from  or  by  reason  or  means  of  some  *  neglect, 

default,  incompetency,  or  incapacity  of  the  pilot  so  taken  on 

board. 

It  only  remains  for  me  to  Consider  what  course  I  must  adopt  under 
the  circumstances  of  the  present  case.  With  regard  to  the  form  of  the 
proceedings,  considerable  difficulty  may  have  arisen  from  the  practice 
on  both  sides.  On  behalf  of  the  owners  of  The  Berzelius,  the  facts 
are  set  forth  at  considerable  length,  and,  in  their  rejoinder  to  the  act, 
it  is  expressly  alleged  by  them,  that  a  good  look«out  was  not  kept  on 
board  The  Protector.  To  the  averments  so  made  on  their  side,  the 
plea  that  has  been  set  up  by  the  owner  of  The  Protector  is  no  answer 
at  all ;  for  it  could  not,  I  presume,  be  contended,  that  the  owners  of 
iihat  ship  were  within  the  exemption,  if  the  accident  arose  from  the 
negligence  of  the  master  and  crew  in  not  keeping  a  good  look-out 
In  such  a  case  I  should  have  no  hesitation  in  pronouncing  that  the 
•owners  of  the  vessel  doing  the  damage  were  clearly  responsible. 

The  course,  therefore,  which  I  shall  pursue  in  the  present  instance, 
is  this.  I  shall  permit  both  parties  to  withdraw  the  pleas  they  have 
respectively  given  in,  and  I  shall  allow  them  to  bring  in  a  further  act 
with  reference  to  the  observations  I  have  made,  or  to  write  farther  to 
this  act,  so  as  to  bring  the  facts  under  my  consideration. 

If  it  should  hereafter  be  shown  that  the  collision  arose  from  the 
iault  or  incapacity  of  the  pilot,  the  owner  of  the  vessel  proceeded 
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against  will  be  exempted  from  the  consequence  of  such  collision ;  if, 
on  the  other  hand,  the  damage  shall  appear  to  have  arisen  from  the 
negligence  or  misconduct  of  the  crew  of  The  Protector,  then  the 
owner  of  that  vessel  will  be  liable.     I  therefore  overrule  the 
protest,  *  and  assign  the  owner  of  The  Protector  to  appear  [  *  62  ] 
absolutely ;  and  I  wish  it  to  be  understood,  that,  for  the 
future,  there  must  be  no  appearance  under  protest  in  any  of  these 
cases,  except  where  there  is  a  real  question  as  to  jurisdiction.^ 


The  Manchester,  Macleod- 

July  16,  1839. 
In  causes  of  collision,  the  confession  of  the  master  is  admissible  in  plea. 

This  was  a  question  as  to  the  admissibility  of  a  libel  given  in  by 
the  owners  of  The  Concord,  (the  promoters  of  the  suit,)  in  a  cause  of 
damage  by  collision.  The  objection  to  the  libel  was,  that  it  pleaded 
inter  alia  tl^  confession  of  the  master  of  The  Manchester,  the  vessel 
proceeded  against,  that  his  vessel  was  in  fault 

In  support  of  the  objection,  Haggard  and  Nicholl  argued  — 
That  it  was  incompetent  to  plead  such  confession,  inasmuch  as 
the  master  was  merely  the  servant  of  the  owners,  and  was  possessed 
of  no  share  in  .the  vessel  in  question ;  that  in  an  action  at  common 
law  for  damage  done  by  a  carriage  on  the  high  road,  the  confession 
of  the  coachman  that  he  was  in  fault  would  not  be  received  as  evi- 
dence against  his  master ;  that  although,  in  the  summary  proceed- 
ings of  this  court,  where  the  suit  is  carried  on  by  act  on  petition  and 
affidavits,  such  confessions  have  been  received,  yet,  that,  in  ' 
the  more  solemn  form  *of  proceeding,  as  in  this  case,  by  [  *63  ] 
plea  and  proof,  no  case  was  recorded  in  which  a  similar  con- 
fession had  been  allowed  by  the  pourt. 

QueerCs  Advocate  and  Addams,  contrd  — 

That  the  objection  raised  was  a  novel  objection,  and  there  was  no 


X  The  case  came  on  for  final  hearing  at  the  first  session  of  Michaelmas  term,  No- 
rember  5,  1839,  when  the  court  was  of  opinion  that  the  damage  was  imputable  to  the 
finlt  of  the  pilot  alone,  and  dismissed  the  owner  of  The  Protector  firom  the  suit 
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instance  on  record  in  which  a  similar  objection  had  been  taken  and 
sustained  by  the  court ;  that  although  the  master  was  not  a  part 
owner  in  the  vessel,  he  was  nevertheless  personally  responsible  for  the 
damage  he  had  done,  and  proceedings  might  be  instituted  against 
himself  individually  by  the  owner  of  The  Concord.  His  confession, 
therefore,  was  of  the  greatest  importance,  and  clearly  admissible. 
Lastly,  that  he  represented  the  owners  at  the  time  of  the  accident; 
he  was  their  agent,  and  by  his  act  they  were  bound  within  the  sphere 
of  the  authority  with  which  they  had  intrusted  him. 

Per  Curiam.  It  is  true  that,  with  regard  to  an  ordinary  witness, 
it  is  not  competent  to  plead  his  declarations,  and  for  this  reason,  that 
interrogatories  may  be  put  to  him  on  the  subject  of  his  declarations, 
and,  if  he  denies  them,  such  declarations  may  be  pleaded  in  an 
exceptive  allegation  for  the  purpose  of  attacking  his  credit,  and  his 
credit  only.  The  master  of  this  vessel,  however,  appears  to  me  to 
stand  upon  a  different  footing  in  point  of  law.  He  was  the  agent  of 
the  owner  in  the  navigation  of  the  vessel  at  the  time  the  accident 
occurred;  whatever  was  done  by  him,  therefore,  imposed  responsi- 
bility upon  the  owner  who  had  chosen  and  selected  him,  and  may 
fairly  be  brought  against  the  owner  in  this  cause.  For  this 
[  *  64  ]  reason,  I  am  inclined  to  think  that  his  confessicm  *  is  admis- 
sible ;  and  I  have  the  less  hesitation  in  admitting  this  part 
of  the  plea,  because  I  do  not  see  that  any  serious  prejudice  can  arise 
to  the  owner  by  its  admission.  It  is  competent  for  them  to  examine 
the  master  on  a  plea  directly  contradicting  the  declaration,  and  deny- 
ing that  it  ever  was  made,  if  it  should  appear  important  for  them  so 
to  do.  I  must,  therefore,  overrule  the  objection  that  has  been  taken 
to  the  admission  of  the  libel. 


The  Valiant,  Griffiths. 

July  16,  1839. 

la  cases  of  possession,  the  court  looks  to  the  legal  title,  and  not  to  a  beneficial  or  equitable 

interest  in  the  asserted  part  owners.^ 
[Possession  not  changed  on  application  of  a  minority  of  shares.]  ^ 

This  was  a  cause  of  possession  promoted  by  certain  part  owners 

1  [5  C.  Rob.  155.] 

*  [The  Elizabeth  and  Jane,  1  W.  Bob.  278 ;  The  Egyptienne,  1  Hagg.  Ad.  R 
346,  note.] 


HIGH    COURT    OF  ADMIRALTY.  65 


The  Valiant.    1  W.  Bob. 


in  this  vessel,  under  the  circumstances  noticed  in  the  judgment  of  the 
court. 

For  the  promoters  of  the  suit,  Addams, 

QueefCs  Advocate^  contra. 

Judgment. 
Dr.  Lushington.  In  this  case  the  warrant  was  extracted  upon  the 
12th  of  January  last,  at  the  suit  of  John  Thomas,  alleging  himself  to  be 
the  owner  of  twelve  shares  in  this  vessel ;  William  Evans,  the  owner  of 
two  shares  ;  Eliza  Thomas,  widow,  of  four  shares ;  William  Owen, 
of  eight  shares ;  John  Owen,  of  four  shares ;  Eliza  Davis  and  Ann 
Davis,  spinsters,  of  one  sixty-fourth  part  and  one  seventh  of  a  sixty- 
fourth  part ;  and  William  Davis,  also  the  owner  of  one  sixty-fourth 
part  and  one  seventh  of  a  sixty-fourth  part. 

The  vessel  was  registered  at  Cardigan,  in  the  month  of  January, 
1826,  and  upon  the  face  of  the  register  it  is  to  be  observed  that  only 
sixty-two  parts,  or  shares,  appear  to  have  been  entered.     With  respect 
to  the  remaining  two  parts,  it  is  alleged  by  the  proctor  for 
*  the  promoters  of  the  suit,  that  they  are  held  by  the  regis-  [  *  65  ] 
tered  owners,  in  proportion  to  their  respective  registered 
shares.     It  is  also  further  alleged  in  the  act  given  in  by  the  promoters 
of  the  cause,  that  they  are  the  holders  of  thirty-two  shares  and  two 
sevenths  of  a  sixty-fourth  part;  and  assuming  the  fact  to  be  so,  they 
would  clearly  be  possessed  of  more  than  a  moiety  of  the  registered 
shares,  besides  a  title  in  the  unregistered  shares,  in  proportion  to  their 
registered  interests. 

On  the  other  side,  an  appearance  has  been  given  on  behalf  of  David 
Griffiths,  who  alleges  himself  the  owner  of  eight  shares  ;  Eliza  Mor- 
gan and  Margaret  Davis,  executors  of  Ann  Morgan,  who  was  pos- 
sessed of  eight  shares;  Edward  Morgan,  of  two  shares;  LaBtitia 
Davis,  as  executor  of  John  Davis,  the  owner  of  two  shares ;  Ann 
James,  the  administratrix,  with  the  will  annexed  of  John  Davis,  of 
Newport,  the  owner  of  eight  shares ;  Stephen,  Henry,  and  Mary  Gor- 
zon,  executors  of  William  Gorzon,  the  owner  of  six  shares ;  compris- 
ing, altogether,  thirty-four  shares. 

Objections  have  been  taken,  both  upon  the  one  side  and  the  other, 
to  the  validity  of  some  of  these  asserted  interests.  It  has  been  ob- 
jected on  the  one  side,  that  Eliza  Davis  and  Ann  Davis,  who  are 
included  amongst  the  promoters  of  the  present  suit,  as  having  an 
interest  in  the  vessel  to  the  extent  of  one  sixty-fourth  part,  and  one 
seventh  of  a  sixty-fourth  part,  are  legatees  only,  and,  as  such,  are 


66  CASES    DETERMINED    IN   THE 

The  Valiant.    1  W.  Rob. 

possessed  of  a  mere  equitable  and  no  legal  interest  in  the  property  in 
question,  and  that  their  interest  is,  in  fact,  represented  by  Ann  James. 
It  is  also  further  objected,  that  William  Davis  died  pre- 
[  •  66  ]  vious  to  the  arrest  of  the  vessel,  and  that  •  his  personal  repre- 
sentatives  have  given  no  authority  to  the  proctor  to  proceed 
in  the  cause.     On  the  other  side  it  is  objected,  that  Ann  James,  as 
administratrix,  with  the  will  annexed  of  John  Davis,  has  no  legal  inte- 
rest in  the  eight  shares,  or  parts  of  which  the  testator  was  possessed, 
at  the  time  of  his  decease. 

Now,  with  respect  to  the  objections  so  taken,  I  am  of  opinion  that 
Eliza  Davis  and  Ann  Davis  have  no  persona  standi  in  this  suit  as 
legatees  only,  and  that  the  bequest  to  them  being  vested  in  trustees 
for  their  benefit,  they  have  only  an  equitable  interest  in  this  vessel, 
and  that  it  is  not  competent  to  this  court  to  take  cognizance  of  such 
an  interest.  I  have  examined  the  cases  which  have  occurred  in  the 
time  of  my  predecessors,  and  I  find  that  it  is  to  a  legal,  and  not  to  a 
beneficial  or  equitable  interest,  that  any  attention  is  paid  in  cases  of 
this  description. 

In  the  case  of  The  Sisters,  reported  in  the  5th  volume  of  Robin- 
son's Admiralty  Reports,  what  is  the  language  used  by  Lord  StowelH 
He  says,  "  Bound  down  as  this  court  is  to  decide  on  the  legal  title 
without  taking  notice  of  equitable  claims  ; "  and  again,  in  the  case  of 
The  Frances,  reported  in  2  Dodson,  p.  424,  he  says,  "  It  is  only  in 
clear  cases  that  the  court  would  interfere,  where  the  instrument  itself, 
as  well  as  the  proportional  shares  of  the  parties,  are  free  from  objec- 
tions." I  am,  therefore,  clearly  of  opinion,  that  the  asserted  interest 
of  these  parties  must  be  deducted,  which  would  reduce  the  interest  of 
the  promoters  of  the  suit  to  thirty-one  shares  and  one  seventh  of  a 
sixty-fourth  share  or  part. 
[  •  67  ]  I  also  think  that  the  share  of  William  Davis 'must be 
deducted,  as  he  has  died  since  the  commencement  of  the 
suit,  and  his  personal  representatives  have  not  given  the  proctor  any 
authority  to  proceed  in  the  cause.  This  would  further  reduce  the 
asserted  interest  of  the  promoters  to  thirty  shares  in  the  property  of 
this  vessel. 

With  respect  to  the  objection  taken  on  the  other  hand  against  the 
asserted  interest  of  Aqu  James,  I  think  that  as  administratrix  with 
the  will  annexed  of  John  Davis,  she  cannot  represent  the  testator, 
because  the  shares  are  given  directly  to  trustees,  who,  I  apprehend, 
are  possessed  of  the  legal  interest,  subject  to  her  claim,  to  have  the 
shares  sold  for  the  purpose  of  paying  the  debts  of  thq  testator. 

I  must,  therefore,  deduct  eight  shares  from  the  interest  of  the  par- 
ties opposing  the  present  application.    This  would  leave  them  in  pos- 
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session  of  twenty-six  shares  ;  and  as  it  must  be  presumed  that  all 
those  who  do  not  apply  are  satisfied  that  the  possession  of  this  vessel 
should  not  be  altered,  they  would  still  be  possessed  of  the  majority  of 
interests.  It  is  unnecessary  for  me  to  travel  further  into  the  facts  of 
the  case  to  justify  the  conclusion  to  which  I  have  arrived.  I  am  of 
opinion,  that  this  court  can  never  proceed  to  change  the  possession, 
save  at  the  application  of  a  majority  of  the  whole  of  the  legal  inte- 
rests ;  and  the  parties  applying  in  this  case,  clearly  have  no  such 
majority. 

I  must,  therefore,  pronounce  against  the  present  application,  and 
as  the  parties  who  make  it  have  thought  fit  to  contest  the  right  to 
the  possession  of  this  vessel  without  sufficient  grounds  in  law,  I  must 
pronounce  against  their  claim  with  costs. 


•  The   Swan,  Bring.  [  *  68  ] 

July  16,  1839. 

SalTage  awarded  for  die  rescue  of  a  fishing  vessel  frozen  up  in  Davis's  Straits. 

GoTerameut  bonnties  having  been  glinted  for  the  rescue  of  the  vessel,  the  claim  of  the  sal- 
vors for  demurrage  and  the  payment  of  stores  not  allowed  by  the  court. 

An  asserted  custom  for  vessels  engaged  in  particular  voyages  to  render  assistance  to  each 
other  gratuitously,  must  be  founded  upon  the  principle  of  mutual  benefit  and  protection  of 
property. 

[EfiPect  of  delay  in  instituting  suit  for  salvage.]  ^ 

This  was  a  cause  of  salvage  promoted  by  the  masters,  the  owners, 
and  the  crews  of  three  vessels.  The  Princess  Charlotte,  The  Heroine, 
and  The  Dorothy,  for  services  rendered  under  the  following  circum- 
stances : 

The  vessel  proceeded  against,  sailed  from  the  port  of  Hull,  on  the 
13th  of  April,  1836,  on  a  fishing  voyage  to  Davis's  Straits,  and  was 
there  frozen  up,  together  with  other  vessels,  in  the  month  of  October 
following.    • 

Bounties  having  been  offered  by  the  lords  commissioners  of  the 
treasury  for  the  rescue  of  the  crews,  several  ships  went  out  from  this 
country  in  consequence :  and  upon  the  14th  of  May,  1837,  The  Swan 
was  discovered  by  the  salvors  beset  in  a  floe  of  ice  in  latitute  69**  &  N., 


1  [The  ClifU)n,  3  Hagg.  Ad.  Bep.  117 ;  The  Rapid,  3  Hagg.  Ad.  R.  419.] 
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having  at  the  time  only  nine  days'  provision  on  board,  many  of  the 
crew  dead,  and  most  of  the  survivors  confined  to  their  berths  by 
scurvy.  By  the  exertions  of  the  salvors,  a  channel  was  cut  through 
the  ice  three  hundred  and  seventy-six  yards  in  length  and  twenty-six 
yards  in  breadth,  the  average  thickness  of  the  ice  being  between  three 
and  four  feet,  and  after  two  days'  and  nights'  incessant  labor^shewas 
finally  released  on  the  21st  of  May,  and  enabled  to  return  to  her  port 
of  discharge  in  this  country. 

In  opposition  to  the  salvors'  claim,  it  was  pleaded,  on  behalf  of  the 
owners  of  The  Swan,  that  it  is  the  invariable  recognized  practice  in 
the  whale  fisheries,  for  vessels  to  render  gratuitous  assistance  to  each 

other  in  all  cases  of  danger  and  peril ;  that  the  summer  sea- 
[  *  69  ]  son  had  commenced,  and  the  ice  was  •rapidly  breaking, and 

that  within  a  week  or  ten  days  from  the  time  when  she  was 
discovered  by  the  salvors,  the  vessel  would  have  driven  into  open 
water.  Lastly,  that  the  bounties  offered  by  the  treasury  commis- 
sioners would  constitute  a  sufficient  femuneration  for  the  services 
which  had  been  rendered. 

For  the  salvors,  Addams  and  Harding. 

For  the  owners,  the  Queer! s  Advocate  and  Ourteis. 

Judgment.  .  • 

Dr.  Lushington.  Upon  the  general  facts  of  this  case,  no  material 
contradiction  or  dispute  is  raised  in  the  present  instance.  It  appears 
that  the  vessel  proceeded  against  was  frozen  up  in  Davis's  Straits  in 
the  month  of  October,  1836  ;  and  in  the  month  of  May  following,  was 
rescued  by  the  exertions  of  the  asserted  salvors,  assisted  by  the  boats 
of-  two  other  vessels,  whose  owners  do  not  come  forward  in  this  smt 
Primd  faciCy  therefore,  the  asserted  salvors  would  undoubtedly  be 
entitled  to  a  salvage  remuneration  for  the  service  which  they  have 
performed. 

It  has  been  alleged,  however,  in  bar  to  their  claim,  that  it  is  the 
invariable  custom  for  vessels  engaged  in  the  whaling  fisheries  to  ren- 
der any  species  of  assistance  to  each  other  gratuitously  i  and  in  the 
reply  to  the  act  on  petition  given  in  by  the  owners  of  The  Swan,  it 
is  expressly  averred,  that  the  master  of  that  vessel  was  induced  to 
accept  the  service  which  had  been  rendered,  by  a  reliance  on  ibis  par- 
ticular custom. 

Now,  in  delivering  my  decision,  I  do  not  intend  to  give  any  opinion 

as  to  the  existence  or  validity  of  the  alleged  custom  in  qnes- 

[  •  70  ]  tion ;  because  I  think  *  that  it  is  no  part  of  my  duty  to  deter- 


HIGH  COURT   OF  ADMIRALTY.  71 

The  Swan.    1  W.  Rob. 


mine  whether  it  is  a  legal  custom  or  not^  unless  the  circumstances 
of  the  case  especially  require  me  to  decide  the  point  In  ordi- 
nary cases,  such  a  custom,  if  it  has  any  legal  existence,  would  cer- 
tainly be  entitled  to  the  greatest  possible  weight,  and  ought  to  be 
upheld,  and  I  should  not  be  disposed  to  overrule  it,  notwithstanding 
that,  in  some  instances,  the  custom  may  not  have  been  observed. 
But  assuming  the  custom  to  exist  as  stated,  it  is  clear  that  it  cannot 
apply  to  the  circumstances  of  this  case,  and  for  this  reason :  that  if 
the  custom  has  any  legal  foundation  at  all,  it  must  be  founded  upon 
the  principle  of  mutual  benefit  and  protection  of  property,  and  upon 
the  assumption  that  the  parties  are  embarked  in  a  common  enterprise, 
and  whatever  service  is  mutually  rendered  may  be  mutually  required, 
^SaiUque  accipiurUque  vicissim.^^  This  consideration,  it  is  obvious, 
cannot  apply  to  the  facts  of  the  present  case.  The  Swan  had  been 
detained  in  the  ice  during  the  whole  of  the  winter,  and  was  still  frozen 
up.  She  was  not,  therefore,  embarked  at  the  time  this  service  was 
performed,  in  the  operation  of  any  joint  enterprise  with  the  other  ves- 
sels, and  it  is  quite  impossible  that  she  could  have  rendered  assistance 
to  any  other  vessel  whatever.  What,  then,  would  be  the  consequence, 
if  I  were  to  hold  that  the  asserted  custom  applied  to  this  case  ?  I 
should,  in  so  doing,  take  away  all  hope  of  future  assistance  being 
rendered  to  vessels  under  similar  circumstances,  by  taking  away  the 
inducement  for  rendering  the  assistance,  namely,  the  hope  of  remune- 
ration. 

Being  of  this  opinion,  that  the  alleged  custom  cannot  operate  upon 
the  case  immediately  before  me,  I  have  now  to  consider 
what  is  the  nature  of  the  *  service  which  has  been  rendered,  [  *  71  ] 
and  what  is  the  proper  amount  of  the  reward.  Now,  with- 
out entering  into  a  consideration  of  minute  details,  I  am  clearly  of 
opinion,  that  it  was  a  service  efficiently  rendered  ;  and  one  that  was 
absolutely  necessary  for  the  safety  of  the  vessel  and  her  cargo,  and 
also  for  the  preservation  of  the  lives  of  the  persons  on  board.  It  has 
been  suggested,  that  from  the  near  approach  of  summer,  it  was  pro- 
bable that  the  ice  would  have  dissolved,  and  that  the  vessel  would 
have  been  released  without  the  intervention  of  the  salvors'  assistance. 
Bat  when  I  look  at  the  protest  made  by  the  master  and  others  of  the 
crew  who  have  signed  it,  I  confess  that  I  am  led  to  a  very  different 
conclusion.  In  the  first  place,  I  think  that  it  would  have  been  diffi- 
cult for  the  master  to  have  rescued  his  vessel  from  the  perilous  situa- 
tion in  which  she  was  placed,  by  any  exertions  that  could  have  been 
made  by  the  surviving  crew,  disabled  as  they  were  by  scurvy  from  their 
long  confinement.  In  the  next  place,  the  want  of  provisions  would 
have  rendered  it  impossible  that  any  effectual  efforts  could  have  been 

VOL.  I.  — w.  R.  5 
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made.  It  U  &Iso  to  be  borne  in  mind,  that  the  master  himself,  in  his 
protest,  represents  the  vessel  as  in  very  considerable  danger.  Under 
the  circumstances  of  the  case,  therefore,  I  think  that,  even  assuming 
that  the  weather  would  have  dissolved  the  ice  and  set  the  ship  free, 
the  probability  is,  that  the  crew  would  have  been  unable  to  navigate 
her,  and  there  would  have  been  a  chance  that  the  ship,  together  with 
her  stores  and  cargo,  would  have  been  entirely  lost  to  the  owners. 

In  order  to  enhance  the  merit  of  the  service,  on  the  one 
[  *  72  ]  hand,  it  has  been  stated,  that  considerable  *loss  was  proba- 
bly occasioned  to  the  salvors  by  the  delay  which  they  expe- 
rienced in  prosecuting  the  whale  fishery,  in  which  the  vessels  were 
severally  engaged*  On  the  other  hand,  it  has  been  pleaded  in  dimi- 
nution of  the  salvage,  that  the  vessels  have  been  already  rewarded  Ar 
the  service,  and  that  such  reward  is  of  the  nature  of  salvage.  Now, 
it  cannot  be  doubted,  that  the  object  of  the  lords  commissioners  of 
the  treasury,  in  offering  the  bounty,  was  the  rescue  of  human  life, 
and  that  the  motive  of  the  application  made  to  the  government  for 
assistance,  was  founded  on  the  risk  to  which  the  lives  of  the  sailors 
on  board  the  ice-bound  vessels  were  exposed.  So  far,  therefore,  as 
relates  to  the  bounty  for  early  sailing,  I  shall  not  be  justified  in  tak- 
ing that  into  my  consideration  in  allotting  the  quanlum  of  salvage ; 
but  with  regard  to  demurrage,  and  the  payment  of  stores,  I  am  clearly 
of  opinion,  that  the  owners  of  the  salving  vessels  have  been  already 
indemnified  for  any  loss  which  they  may  have  experienced,  and  that 
they  are  not  entitled  to  be  further  remunerated  for  such  loss. 

The  only  remaining  circumstance  which  I  think  it  necessary  to 
advert  to  is,  the  delay  which  has  occurred  in  preferring  the  present 
claim;  and  I  must  say,  that  it  is  a  circumstance  deserving  of  no 
small  consideration.    If  the  demand  was  founded  on  justice,  it  should 
have  been  made  before.    The  Princess  Charlotte  arrived  in  this  coun- 
try in  October,  1837 ;  the  owners,  therefore,  might  have  proceeded  in 
this  suit  at  a  much  earlier  period.    It  has  been  said,  that  negotiations 
were  being  carried  on,  but  that  is  no  satisfactory  excuse.     If  a  sal- 
vage service  was  rendered,  the  salvors  were  entitled  to  come 
[  *  73  ]  *to  the  court  for  a  salvage  remuneration,  and  they  might 
have  brought  their  case  before  the  court  within  a  less  period 
than  fifteen  or  sixteen  months. 

Looking  at  all  the  facts  of  the  case,  I  am  of  opinion  that  a  very  con- 
siderable service  has  been  rendered,  and  I  think  that  I  do  not  exceed 
the  fair  quantum  of  remuneration  in  allotting  the  sum  of  700iL  for 
salvage.  I  am  asked  to  apportion  this  allotment  between  the  respec- 
tive salving  vessels.  I  therefore  award  the  sum  of  300/.  to  The  Prin- 
cess Charlotte,  and  200/.  to  each  of  the  other  vessels. 
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July  26,  1839. 

Claim  for  wages  sustained. 

The  rale  by  which  the  coart  is  gaided  in  cases  of  this  description,  is,  that  the  wages  may  be 

forfeited,  not  in  cases  of  discharge  for  mere  misconduct  alone,  but  where  the  misconduct 

has  been  such  as  to  render  the  discharge  of  the  seaman  imperatively  necessary  for  the 

safety  of  the  ship,  and  the  due  preservation  of  discipline. 
Misconduct  on  the  part  of  the  master  and  officers  not  alien  to  the  question  in  cases  of  this 

description. 
Where  misconduct  is  set  up  against  a  suit  for  mariners'  wages,  by  the  owners,  the  court  has 

no  power  to  mitigate  the  penalty ;  it  must  pronounce  against  the  whole  claim,  or  for  the 

whole  daim. 
The  court  draws  a  strong  line  of  distinction  between  disobedience  of  orders  in  port,  and  any 

insubordination  whatever  when  the  vessel  is  on  the  high  seas. 

This  was  a  case  of  mariner's  wages. 

For  the  mariner,  Addams  and  Robertson. 

For  the  owners,  QueerCs  Advocate  and  NicholU 

Judgment. 

Dr.  Lushington.  This  is  a  suit  for  wages,  promoted  by  a  seaman 
who  served  on  board  this  vessel  for  twenty-two  months  in  a  voyage  from 
Liverpool  to  the  East  Indies,  and  back  to  England.  That  the  mari- 
ner did  seriously  misconduct  himself  during  a  part  of  the  time  he 
was  on  board,  is  admitted  in  the  summary  petition  given  in  on  his 
behalf,  and  it  is  also  substantiated  by  the  evidence  of  his  own  wit- 
nesses in  the  cause.  The  question,  then,  which  I  have  to  determine, 
is,  whether,  by  such  misconduct,  he  has  forfeited  the  wages  to  which 
he  w^ould  otherwise  be  legally  entitled ;  and  in  forming  my  opinion 
npon  this  point,  I  feel  that  I  should  not  do  justice  in  confining  myself 
to  a  single  isolated  transaction,  without  taking  into  my  con- 
sideration all  the  important  circumstances  'that  occurred  [*74] 
daring  the  lengthened  voyage  in  question. 

Before  I  enter  into  the  consideration  of  these  circumstances,  I  shall 
briefly  advert,  in  the  first  instance,  to  the  general  principles  by  which 
the  court  must  be  guided  in  cases  of  this  description  ;  although  I  fear 
that  it  is  impossible  to  lay  down  any  rule  so  definite  as  to  meet  the 
circumstances  of  every  case,  or  the  great  majority  of  cases  that  may 
occur. 

In  the  case  of  The  Exeter,^  referred  to  by  Lord  Tenterden,  in  his 

I  [2  a  Rob.  261.] 
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Treatise  on  Shipping,  Lord  Stowell  has  expressed  himself  to  the  fol- 
lowing effect :  —  "  That  any  cause  which  will  justify  a  master  in  dis- 
charging a  seaman  during  the  voyage,  will  also  deprive  the  seaman 
of  his  wages."  Now,  with  great  deference  to  Lord  Stowell's  opinion, 
I  must  observe  that,  in  my  judgment,  the  principle  thus  laid  down 
furnishes  but  a  very  insufficient  test,  and  one  which  cannot  be  uni- 
formly adopted  and  acted  upon  with  safety.  The  justification  of  the 
master  in  discharging  a  seaman  for  misconduct  during  the  voyage, 
must  depend  upon  circumstances  continually  varying,  and  to  a  great 
degree  unconnected  with  the  quality  of  the  offence  itself;  as,  for 
instance,  the  place  where  the  misconduct  occurred,  whether  at  sea  or 
in  a  British  settlement, or  in  a  foreign  port;  it  must  also  be  governed 
by  a  consideration  of  the' restrictions  which  are  imposed  by  Sir  James 
Graham's  Act.  X^e  mere  discharge  of  a  seaman,  therefore,  for  an 
offence  committed  in  the  course  of  the  voyage,  can  hardly  be  a  test, 
unless  the  character  of  the  offence  be  such  as  to  make  the  discharge 
of  the  offender. absolutely  necessary  for  the  safety  of  the  ship.  The 
rule,  then,  which  I  would  take  to  guide  me,  is  this,  that  the 
[  •  75  ]  wages  may  be  forfeited,  not  in  *  cases  of  discbarge  for  mere 
misconduct  alone,  but  where  the  misconduct  has  been  such 
as  to  render  the  discharge  of  the  seaman  imperatively  necessary  for 
the  safety  of  the  ship  and  the  due  preservation  of  discipline. 

Having  thus  far  discussed  the  principle  which  is  to  govern  my 
judgment  in  this  case,  I  now  proceed  to  consider  whether  the  whole 
of  the  circumstances  disclosed  in  the  proceedings  establish  such  mis- 
conduct upon  the  part  of  the  mariner  as  will  necessarily  work  a  for- 
feiture of  his  wages  ;  and  here  the  following  observatioi^  most  forcibly 
suggests  itself  to  the  court,  namely,  that  as,  under  the  existing  state 
of  the  law,  the  penalty  cannot  be  mitigated,  and  the  whole  wages 
must  be  forfeited,  or  none  at  all,  the  facts  which  call  for  such  a 
penalty  must  be  of  a  very  strong  description,  and  should  be  clearly 
established  by  the  evidence  in  the  cause. 

The  facts  of  the  present  case  are  shortly  these :  — 
In  March,  1837,  the  \%ssel  sailed  from  this  country  for  Bombay  and 
China,  and  in  September,  1338,  arrived  at  the  Cape  of  Good  Hope, 
on  her  return  voyage  to  England.  At  this  place  a  circumstance 
occurred  which  I  am  bound  to  notice,  as  having  an  important  bearing 
upon  the  question  which  I  have  to  decide.  I  advert  to  the  fact  that, 
at  the  Cape  of  Good  Hope,  William  Thompson,  the  master  of  the 
vessel  on  the  outward  voyage,  and  also  from  China  to  the  Cape^  and 
the  chief  mate,  were  found  guilty  of  having  occasioned  the  deatb  of 
a  seaman  on  board  the  vessel,  and  that  the  master  was  sentenced  to 
fourteen  years'  transportation,  and  the  mate  to  three  years'  imprison- 
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ment,  in  conseqaence.  It  has  been  suggested  in  the  argu- 
ment, that  •  this  circumstance  has  no  bearing  upon  the  ques-  [  *  76  ] 
tion  at  issue  in  this  case ;  but  I  am  of  a  different  opinion. 
It  may  be  true  that  the  alleged  misconduct  of  the  mariner  occurred 
at  a  different  place,  and  when  the  vessel  was  commanded  by  a  differ- 
ent master;  but  when  I  see  a  circumstance  of  this  kind  occurring  on 
board  a  merchant  vessel,  the  owners  of  which  contend  for  the  forfeit- 
ure of  the  entire  wages  of  one  of  the  crew,  upon  the  ground  of  mis- 
conduct, I  cannot  but  think  that  such  a  circumstance  is  by  no  means 
alien  to  the  decision  of  the  question  which  I  have  to  determine.  The 
discipline  of  the  ihip  must  have  been  necessarily  weakened  in  the 
first  instance,  and  the  crew  have  been  tempted  to  commit  offences  by 
the  example  thus  set  them  by  the  very  persons  who  were  invested  by 
the  owners  with  the  control  and  authority  on  board  this  vessel ;  and 
it  was  the  duty  of  those  owners  (the  importance  of  which  duty  I 
will  never  cease  to  impress  as  long  as  I  sit  in  this  chair)  to  have  exer- 
cised the  greatest  circumspection  in  the  selection  of  the  master,  upon 
which  the  safety  of  tlfe  property  so  materially  depended. 

Being  then  of  opinion  that  the  fact  to  which  I  have  adverted  has 
a  decided  bearing  upon  the  question  at  issue,  I  now  proceed  to  the 
other  facts  of  the  case,  and  in  so  doing  I  am  relieved  from  the  neces- 
sity of  entering  into  the  details  of  the  circumstances  which  occurred 
previous  to  the  arrival  of  the  vessel  at  St.  Helena ;  not  because  there 
were  no  grounds  of  complaint  up  to  that  time,  but  because  it  is  im- 
possible to  contend  that  any  misconduct  is  proved,  prior  to  the  ship's 
arrival  at  that  port,  which  could  entail  forfeiture  of  the 
wages.     For  the  facts  which  occurred  *  subsequent  to  the  [  *  77  ] 
ship^s  anival  at  St.  Helena,  I  refer,  in  the  first  place,  to  the 
details  set  forth  in  the  summary  petition  given  in  by  the  mariner. 

The  petition,  after  stating  that  the  vessel  arrived  at  St.  Helena  on 
her  return  voyage  upon  the  1st  of  November,  intending  to  make  a 
short  stay  at  that  island,  and  then  to  proceed  to  England,  sets  forth 
in  third  and  fourth  articles,  "  That  on  the  night  of  Saturday,  the  3d, 
several  of  the  crew,  including  Kendall,  drank  to  excess  and  became 
intoxicated ;  that  at  half-past  four  the  next  morning,  the  mariner,  the 
party  in  this  cause,  and  others  of  the  crew,  were  called  up  to  heave 
the  anchor,  but  that  when  they  came  on  deck,  being  still  in  a  state  of 
intoxication,  they  refused  to  obey  the  order,  and  again  went  below ; 
that  about  half-past  six,  A.  M.,  Captain  Hadden,  the  master,  who  had 
been  appointed  to  the  command  at  the  Cape  of  Good  Hope,  a  second 
time  ordered  the  crew,  including  Kendall,  to  get  up  the  anchor,  when 
six  of  the  crew,  including  the  said  Kendall,  again  refused  to  obey 
such  order,  being  still  as  before  in  a  state  of  intoxication ;  that  the 
5* 
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master,  thereupon,  sent  on  board  her  Majesty's  ship  Fair  Rosamond, 
at  that  time  lying  at  anchor  at  St.  Helena,  for  assistance ;  that  the 
commander  and  one  of  his  officers  immediately  came  on  board  The 
Blake,  when  the  order  to  the  men  to  proceed  to  their  duty  was 
renewed,  but  which  order  (being  still  under  the  influence  of  liquor) 
they  refused  to  obey;  that  Owen  Williams  and  Robert  Fullarton, 
two  of  the  crew,  were,  thereupon,  taken  on  board  The  Fair  Rosa- 
mond, but  that  they  subsequently  volunteered  and  were  not  taken  as 
prisoners ;  and  that  the  master  of  The  Blake  gave  to  each  of  them 

an  order  for  the  balance  of  the  wages  due  to  them  up  to 
[  •  78  ]  •  that  period ; "  and  the  summary  petitioa  then  sets  forth  in 

conclusion,  <Hhat  in  a  very  short  time  after  this  took  place, 
Kendall,  the  mariner,  returned  to  his  work,  and  dbcharged  his  duty 
on  board  The  Blake  during  the  remainder  of  the  voyage,  till  the 
arrival  in  the  port  of  London,  when  he  was  discharged,  the  ship  hav- 
ing completed  her  voyage."  Such  is  the  account  given  by  the  ma- 
riner himself  of  the  occurrences  that  took  place  after  the  arrival  of  the 
vessel  at  St.  Helena.  • 

On  the  other  hand,  the  responsive  allegation  which  has  been  given 
in  on  the  part  of  the  owners,  pleads  certain  variations  from,  and  con- 
tradictions of  the  facts  as  they  have  been  thus  represented  by  the 
mariner.  It  is  alleged  in  their  allegation,  that  there  was  a  mutinous 
combination  on  the  part  of  the  crew ;  that  the  crew  were  not  so  much 
intoxicated  as  to  be  incapable  of  performing  their  duty ;  that  Owen 
Williams,  (who  appeared  to  be  one  of  the  ringleaders,)  being  ordered 
by  Shepherd,  the  chief  mate,  to  go  forward,  shook  his  fist  in  his  face 
in  a  threatening  manner,  and  used  very  abusive  language.  It  is  also 
further  stated,  that  when  several  of  the  crew,  in  obedience  to  the 
order  of  the  master,  went  to  the  windlass  to  heave  the  anchor,  Ken- 
dall, Wsilliams,  and  Fullarton  did  every  thing  in  their  power  to  im- 
pede the  work,  and  tried  to  take  men  from  their  bars ;  and  William 
Kendall  threw  a  handspike  at  William  Thompson,  one  of  the  crew 
then  at  the  windlass,  and  hit  him  'on  the  head;  and  it  is  lastly 
alleged,  that  the  two  men  were  sent  on  board  the  man-of-war  as 
prisoners  and  not  as  volunteers. 

Now  the  material  points  of  difference  between  the  two  statements 

thus  made  upon  the  one  side  and  the  other  are  confined  to 
[  ^79  ]  the  following:  the  first  relates  'to  the  conduct  of  Owen 

Williams;  the  second  to  the  act  committed  by  Kendall 
himself,  in  throwing  a  handspike  at  William  Thompson ;  and  lastly, 
there  is  the  general  result  of  their  conduct,  which  is  charged  as  an 
illegal  and  mutinous  combination.  The  last  of  these  is  the  most 
important,  and  more  especially  depaands  the  earnest  consideration  of 
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the  court;  and  in  approaching  the  consideration  of  this  part  of  the 
case,  I  naturally  inquire,  in  the  first  place,  if  there  was  a  regular  con- 
spiracy amongst  the  crew  on  board  this  vessel  to  commit  an  act  of 
disobedience,  what  was  the  cause  which  led  them  to  such  conspiracy  ? 
If  it  be  a  case  of  conspiracy,  there  must  have  been  some  peculiar 
cause,  and  something  of  the  nature  of  a  plan  to  resist  the  authority 
of  the  master.  I  have  looked  into  the  evidence  with  the  greatest 
care  for  the  solution  of  this  question,  and  I  must  confess  that  it  does 
appear  to  me  that  (although  there  are  circumstances  stated  in  the 
defensive  allegation  showing  something  of  a  mutinous  conduct  upon 
a  former  occasion)  there  is  a  total  absence  of  all  proof  of  any  delibe- 
rate combination  or  concerted  conspiracy  amongst  the  crew  during 
the  time  this  vessel  remained  at  St.  Helena.  Of  any  united  and  con- 
certed disobedience  of  orders,  of  conduct  on  their  part  which  is  the  re- 
sult of  cool  and  deliberate  forethought,  I  cannot  find  any  trace  in  the 
evidence.  There  are  no  facts  proved  which  lead  me  to  such  a  conclu- 
sion. On  the  contrary,  the  res  gestce  are  of  a  totally  different  charac- 
ter. It  appears  that  on  the  3d  of  November,  the  crew  were  intoxi- 
cated, and  from  the  evidence  in  the  cause  I  find  that  they  had  been 
during  the  whole  night  occupied  in  drinking.  It  is  stated  by  one  or 
two  of  the  witnesses,  that  in  addition  to  their  Saturday 
•night  allowance,  they  got  six  bottles  of  liquor  from  another  [  *  80  ] 
ship,  which  were  given  to  them  as  a  present,  and  the  conse- 
quence was  they  continued  during  the  night  singing  and  drinking; 
although  it  might  not  be  known  to  the  master  that  the  men  were  so 
occupied,  the  fact  was  at  least  notorious  to  some  of  the  mates.  It 
also  further  appears  that  about  half-past  four  o'clock  in  the  morning, 
whilst  the  men  were  in  this  state  of  inebriety,  orders  were  given  to 
raise  the  anchor,  and  what  followed?  Insolence,  insubordination, 
and  disobedience  of  the  orders  of  the  master  and  mates.  Now  I  do 
not  say  that  this  conduct  on  the  part  of  the  crew  was  not  very  repre- 
hensible, that  it  was  not  extremely  culpable  conduct,  but  the  question 
which  I  have  here  to  examine  is,  whether  such  conduct  would  lead  to 
the  conclusion,  that  there  existed  any  deliberate  combination  on  their 
part  to  set  the  master's  authority  at  defiance  ? 

In  my  opinion,  the  res  gestce  of  the  case  to  which  I  have  ahready 
referred,  tend  to  negative  any  such  conclusion,  and  the  consideration 
of  these  is  of  the  greatest  importance  in  deciding  this  point;  because, 
when  there  is  a  deliberate  plan  concerted  beforehand  amongst  the 
crew,  being  a  state  of  sobriety,  the  conduct  of  the  parties  will  bear  a 
very  different  complexion  from  an  accidental  and  temporary  disobe- 
dience of  orders  arising  from  circumstances  of  a  different  description. 

Having  thus  disposed  of  the  general  charge  of  combination  and 
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conspiracy  alleged  by  the  owners  in  their  defensive  allegation,  I 
must  next  consider  whether  the  particular  conduct  of  this  indivi- 
dual mariner  has  been  such  as  will  entail  the  total  forfeiture  of 

his  wages. 
[  *  81  ]  Looking  to  the  evidence  that  has  been*produced  •  in  sup- 
port of  the  owner's  allegation,  if  I  were  to  take  Captain 
Hadden's  testimony  alone,  I  am  clearly  of  opinion,  that  he  does  not 
depose  to  such  facts  as  would  entail  any  such  penalty  upon  him.  In 
his  evidence  on  the  eleventh,  twelfth,  and  thirteenth  articles,  Captain 
Hadden  deposes  to  this  effect  He  says,  "  We  sailed  from  the  Cape 
of  Good  Hope  on  the  20th  of  October  last,  homeward  bound,  and 
arrived  at  St.  Helena  in  ten  or  eleven  days.  We  remained  there 
three  days,  and  sailed  thence  in  the  morning  of  Sunday,  the  4th  of 
November.  Early  that  morning,  at  daybreak,  1  desired  the  chief 
mate  to  call  up  the  crew  to  heave  the  anchor  up  and  get  under 
weigh ;  in  about  three  quarters  of  an  hour  after  I  had  given  such 
order,  1  went  on  deck,  and  whilst  I  was  getting  on  my  clothes,  one 
of  the  crew,  Owen  Williams  by  name,  came  into  the  cuddy.  I 
asked  him  what  he  wanted  there :  he  replied,  *  We  want  to  go  on 
shore.'     I  ordered  him  out  of  the  cuddy,  and  desired  him  to  go  to  his 

duty.     He  said  that  he  would  see  me  d d  first,  before  he  would 

go  to  sea  that  day.  He  persisted  in  remaining  in  the  cuddy,  and 
being  in  a  weakly  state  of  health  at  that  time," —  (and  here  I  would 
observe  that  the  court  does  not  attribute  the  blame  of  this  transaction 
to  the  master ;  he  was  ill  at  the  time,  or  I  am  sure  he  would  not  have 
suffered  his  crew  to  have  remained  drinking  all  night)  — "  being  in  a 
weakly  state,"  the  master  goes  on  to  say,  "  I  was  unable  personally 
to  turn  him  out  Shepherd,  the  mate,  came  and  ordered  Williams 
forward,  when  he  left  the  cuddy.  I  heard  a  good  deal  of  swearing 
outside  the  cuddy,  and  the  voice  of  Owen  Williams  in  particular. 
When  I  had  finished  dressing  and  came  out  of  the  cuddy,  I 
[  •  82  ]  found  the  chief  part  of  the  crew,  amongst  whom  were  •  Wil- 
liam Kendall,  Owen  Williams,  and  Robert  FuUarton,  aft 
on  the  quarter  deck  and  near  the  poop,  their  proper  station  at  that 
time  being  forward  of  the  mainmast  I  went  upon  the  poop  and 
ordered  the  crew  to  man  the  windlass ;  there  was  a  general  answer 
given  that  they  wanted  to  go  on  shore.     One  of  them  in  particular, 

Robert  Fullarton,  in  answer  to  my  order  said  he  would  §ee  me  d d 

first  Several  of  the  crew  who  were  willing  to  work  assembled  at  the 
windlass  and  attempted  to  heave  it  round,  but  were  unable  for  want 
of  sufficient  hands.  I  returned  from  the  poop  to  the  cuddy,  and, 
whilst  there,  heard  a  deal  of  quarrelling  and  fighting  upon  deck,  but 
I  did  not  exactly  see  what  took  place."     Captain  Hadden  then  pro- 
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ceeds  to  state  :  —  "The  crew  were  not  drunk  upon  that  occasion." 
(And  here  I  must  observe,  that  this  part  of  his  evidence  as  to  the 
absence  of  intoxication,  is  directly  in  contracliction  of  the  general 
evidence  adduced  by  the  owners,  and  almost  to  the  whole  in  the 
cause.  Captain  Hadden  was  unwell  and  did  not  observe  it,  and 
was,  moreover,  ignorant  of  the  fact  of  their  having  been  drinking  all 
night.)  "At  the  end  of  about  an  hour,"  he  then  says,  "  after  I  had 
gone  into  the  cuddy,  finding  the  people  tolerably  quiet  on  deck,  1 
again  went  up  on  the  poop,  and  called  all  hands  aft ;  they  mustered 
about  the  capstan  ;  I  desired  them  to  man  the  windlass,  and  advised 
them  to  give  over  quarrelling  and  return  to  their  duty.  The  same 
men  who  had  before  refused  to  weigh  the  anchor  did  so  again,  say- 
ing that  they  wanted  some  money,  and  wished  to  go  on  shore.  I 
told  them  that  I  was  not  going  to  detain  the  ship  to  let  them  go 
ashore.  They  again  refused  to  obey  the  order,  when  I  told 
them  they  had  better  go  to  their  duty  by  fair  means.  •  Owen  [  *  83  ] 
Williams,  Robert  FuUarton,  William  Kendall,  and  William 
Thompson,  (this  is  evidently  a  mistake,)  "  and  others  were  amongst 
those  who  so  refused  to  weigh  the  anchor,  Kendall  being  the  spokes- 
man. I  told  them  that  if  they  \^uld  not  go  to  their  duty,  I  must 
send  for  assistance  from  the  man-of-war.     Owen   Williams  made 

answer,  "  We'll  all  enter  on  board  the  man-of-war  and  leave  the 

in  the  lurch  ;"  and  Captain  Hadden  then  says,  that  upon  the  com- 
mander of  the  man-of-war  coming  on  board,  two  of  the  crew,  Wil- 
liams and  FuUarton,  were  taken  away  as  prisoners.  At  the  same 
time  he  admits  that  he  gave  the  commander  a  statement  of  the  rate 
of  pay  of  the  men  and  the  stores  they  were  possessed  of. 

Such  is  the  account  given  by  Captain  Hadden,  the  master,  of  the 
occurrences  which  took  place  on  board  his  vessel  after  her  arrival  at 
St  Helena ;  and  I  must  say,  that  I  think  it  would  be  impossible, 
upon  this  representation,  to  hold  that  there  has  been  a  forfeiture  of 
the  mariner's  entire  wages  for  twenty-two  months'  services.  Grossly 
as  he  may  have  misconducted  himself,  and  I  admit  that  his  behavior 
was  most  reprehensible,  I  cannot  consider  that  his  offence  (committed 
in  a  state  of  intoxication,  and  followed  as  it  was  by  an  efficient  per- 
formance* of  his  duty  during  the  remainder  of  the  voyage)  was  such 
as  should  entail  upon  him  the  entire  forfeiture  of  his  wages ;  and 
there  is  one  feature  in  the  testimony  of  Captain  Hadden,  which  I 
must  notice  as  strongly  favorable  to  the  mariner ;  namely,  the  absence 
of  any  imputation  that  he  lent  himself  to  use  abusive  language  upon 
the  occasion  in  question. 

The  evidence  of  the  mates,  and  particularly  of  Mr.  Webb,  it  is 
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[  •  84  ]  true,  attributes  the  use  of  language  *  of  a  very  improper 

character  to  William  Kendall.     On  the  eleventh  article,  Mr. 

Webb  states,  "that  when  the  crew  came  on  deck,  the  chief  mate  told 

them  to  man  the  windlass,  upon  which  Kendall  said  that  he  would 

knock  the  head  off  the  first who  touched  a  handspike."     It  is 

to  be  observed,  however,  at  the  same  time,  that  this  witness  directly 
negatives  the  statement  in  the  plea,  that  there  was  an  attempt  to 
interfere  by  force  with  the  men  who  were  willing  to  work  at  the 
windlass;  for  he  expressly  says,  "  I  did  not  see  any  attempt  made  to 
force  the  men  from  the  windlass,  it  was  only  an  interruption  and  a 
jeering."  Mr.  Webb  then  goes  on  to  depose  to  the  alleged  act  of 
violence  imputed  to  the  mariner  Kendall,  in  throwing  a  handspike 
at  William  Thompson.  He  states, "  it  was  not  at  this^time,  although 
it  was  upon  the  same  day,  and  after  Williams  had  been  taken  on 
board  the  ^  Fair  Rosamond,'  that  I  saw  Kendall  throw  a  handspike 
at  William  Thompson,  which  struck  him  on  the  side  of  the  head  and 
out  his  ear." 

But  how  does  this  fact  turn  out  in  the  evidence  ?    Thompson  him- 
self has  been  examined,  and  he  denies  the  statement ;  he  says,  "  that 
it  had  nothing  to  do  with  the  dftturbance,  that  it  was  a  mere  acci- 
dent."    Other  witnesses  have  also  been  examined  to  the  same  fact, 
and  with  the  exception  of  this  single  witness,  Webb,  they  directly 
depose  in  the  negative.     Upon  the  balance  of  evidence,  therefore,  I 
have  no  hesitation  in  saying  that  the  conduct  attributed  to  Kendall 
in  this  respect,  is  not  substantiated  by  the  evidence  in  the  cause. 
The  last  witness  I  shall  refer  to  (and  I  am  now  confining  myself  to 
the  evidence  in  behalf  of  the  owners)  is  Mr.  Shepherd,  the 
[  *  85  ]  chief  mate.     His  evidence  is  to  this  effect:  —  •the  first  part 
of  it  relates  to  the  condut^t  of  Williams,  which  it  is  unneces- 
sary to  repeat     With  regard  to  Kendall,  he  says,  "  that  he  was  one 
of  the  crew  who  were  encouraging  Williams  at  the  time ;  that  as 
soon  as  Captain  Hadden  came  on  deck  and  ordered  the  crew  to  man 
the  windlass  and  heave  up  the  anchor,  Kendall,  Williams,  FuUarton, 
and  others,  all  speaking  together,  said  they  wanted  to  go  ashore. 
Captain  Hadden  told  them  that  they  should  not  go.     They  then  said 
that  they  would  enter  on  board  the  man-of-war,  meaningtTbe  Fair 
Rosamond,  which  was  at  anchor  not  far  from  The  Blake.    In  the 
mean  time,  those  of  the  crew  and  the  apprentices  who  had  been  from 
the  first  willing  to  obey  orders,  attempted  to  heave  round  the  wind- 
lass, but  they  were  interrupted  by  Kendall,  Williams,  and  others  of 
the  refractory  crew,  who  tried  to  pull  them  from  the  bars."     This  last 
statement,  it  is  to  be  observed,  is  spoken  to  by  this  witness  alone, 
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and  is  directly  negatived  by  every  one  of  the  other  witnesses  upon 
the  one  side  and  the  other,  and  more  particularly  by  Mr.  Shepherd's 
fellow  witness,  Webb,  in  the  evidence  to  which  I  have  already  ad- 
verted. 

With  the  evidence  of  this  witness,  I  have  now,  I  believe,  gone 
through  all  the  material  facts  of  the  case  deposed  to  by  the  witnesses 
who  have  been  produced  on  behalf  of  the  owners. 

It  has  been  suggested  by  the  counsel  for  the  owners,  that  they  had 
much  to  lament  that  her  Majesty's  ship  Fair  Rosamond  was  detained 
on  service  in  a  distant  part  of  the  globe,  and  they  were  deprived  in 
consequence  of  testimony  which  would  have  confirmed  that  part  of 
their  plea  which  alleged  that  Williams  and  FuUarton  were  taken  ;as 
prisoners,  and  not   as   volunteers,   on   board    that  vessel. 
Legally  *  speaking,  it  is  impossible  that  I  can  rely  upon  the  [  *  86  ] 
representation  of'  counsel  as  to  the  effect  of  evidence  not 
taken  in  the  cause ;  but  even  assuming  that  the  testimony  of  the  com- 
mander and  crew  of  The  Fair  Rosamond  would  have  borne  out  the 
owners'  statement  upon  this  point,  it  would,  in  my  view  of  it,  have 
had  no  material  bearing  upon  the  question  at  issue  in  this  case. 

I  am  not  considering  the  conduct  of  Fullarton  or  Owen  Williams^ 
but  the  case  of  William  Kendall  and  Williams  and  Fullarton  might 
possibly  have  been  taken  out  of  this  vessel,  because  they  had  been 
guilty  of  misconduct  It  is  perfectly  clear  from  the  evidence  in  the 
cause,  that  Kendall  was  not  taken.  It  is  indeed  stated  by  some  of 
the  witnesses,  (and  it  seems  to  be  admitted,)  that  Kendall  called  out, 
when  they  were  taking  the  men  away,  "  Why  don't  you  take  me  ?  I 
am  a  ringleader  too;"  but  this  I  conceive  was  a  mere  bravado, 
uttered  whilst  he  was  under  the  influence  of  intoxication,  and  show- 
ing an  anxiety  on  his  part  to  go  on  board  the  man-of-war  with  his 
two  companions ;  but  it  cannot,  I  think,  be  taken  as  an  admission 
that  he  was  guilty  of  the  same  degree  of  misconduct.  It  is  obvious 
that  Captain  Hadden,  the  master,  did  not  consider  the  safety  of  his 
vessel  endangered  by  retaining  him  on  board.  If  Captain  Hadden 
had  believed  the  safety  of  his  ship  to  have  been  exposed  to  risk  by 
Kendall  remaining  on  board,  be  would  have  said  to  the  commander 
of  the  man-of-war,  "  You  must  take  this  man  also,  as  he  has  miscon- 
ducted himself,  and  his  insubordination  is  such  that  the  safety  of  my 
ship  may  be  hazarded  by  his  continuance  on  board."  Nothing  of 
this  kind  occurs ;  he  is  retained  on  board  The  Blake,  and 
the  vessel  proceeds  on  her  homeward  course,  *  and  within  [  *  87  ] 
twenty-four  hours  afterwards  the  mariner  returns  to  his  duty, 
and  conducts  himself  with  propriety  during  the  remainder  of  the 
voyage. 
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Under  this  state  of  circumstances  I  have  now  to  determine  whether 
this  is  a  case  in  which  the  entire  wages  of  this  mariner,  earned  in  the 
Indian  seas  during  nearly  two  years  of  a  seaman's  life,  are  absolately 
forfeited  ?  It  is  no  small  punishment  if  the  law  requires  me  to  pro- 
nounce such  a  sentence,  and  I  think  that  nothing  short  of  absolute 
necessity  should  drive  the  court  to  so  severe  a  measure.  I  do  oot 
mean,  by  any  of  the  observations  I  have  made,  to  extenuate  or 
excuse  the  misconduct  of  which  the  mariner  has  been  guilty.  His 
conduct  has  been  most  culpable,  and  I  should  rejoice  much  if  the  law 
gave  me  the  power  of  mulcting  him  of  a  part  of  his  wages  as  a  pun- 
ishment of  his  misbehavior ;  but  I  have  no  such  power,  the  law  as  I 
have  already  stated,  binds  me  to  pronounce  against  the  whole  claim 
or  for  the  whole  claim. 

That  great  insubordination  prevailed  on  board  the  vessel,  is  clearly 
proved.  At  the  same  time,  it  is  to  be  observed,  that  it  was  only  upon 
one  occasion ;  when  the  crew  were  in  a  state  of  inebriety,  and  when 
that  inebriety  had  been  altogether  unchecked  by  the  master  and  offi- 
cers on  board.  The  consequence  was  a  gross  disobedience  of  the 
master's  authority,  but  there  was  no  mutiny,  and  it  is  absurd  to  sup- 
pose that  a  concerted  mutiny  would  have  been  planned  in  the  pre- 
sence of  a  queen's  ship  stationed  within  a  few  yards  of  the  vessel.  It 
is  also  to  be  observed,  that  the  occurrence  took  place  in  port,  where 
the  ship  was  exposed  to  no  hazard ;  and  I  draw  a  strong  line  of  dis- 
tinction between  disobedience  of  orders  in  port,  and  any  in- 
[  *  88  ]  subordination  *  whatever  when  the  vessel  is  on  the  high  seas, 
where  it  might  expose  to  destruction  the  ship,  cargo,  and  the 
lives  of  all  on  board.  Lastly,  it  is  to  be  observed,  that  the  insubor- 
dination in  question  originated  from  causes  which  occurred  before 
Captain  Hadden  assumed  the  command  of  the  Vessel;  and  in  which 
the  then  master  set  the  worst  possible  example,  and  destroyed  the 
discipline  of  the  ship. 

Under  these  circumstances,  I  do  not  think  that  I  ought  to  pronounce 
for  the  forfeiture  of  the  wages,  as  prayed  for  by  the  owners,  I  must, 
therefore,  adopt  the  other  alternative,  and  pronounce  for  the  whole  of 
the  mariner's  claim,  and  of  course  I  piust  give  costs,  otherwise  (as 
Lord  Stowell  observed)  the  judgment  of  the  court  will  have  no  effect 
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The  City  op  London,  Reynolds. 

November  5,  1839. 

A  mariner  discharged  from  a  yessel  after  the  articles  had  been  signed,  but  before  the  com- 
menccracnt  of  the  voyage,  entitled  to  proceed  in  the  Court  of  Admiralty  in  a  suit  for  wages, 
the  Toyage  for  which  he  was  engaged  having  been  prosecuted. 

SemUe,  that  if  the  intended  voyage  be  altogether  abandoned  by  the  owner,  the  seaman  must 
seek  his  remedy  at  common  law  by  an  action  on  ihc  case. 

This  was  a  suit  for  subtraction  of  wages  brought  by  a  mariner  who 
had  been  hired  to  serve  as  cook  on  board  The  City  of  London,  on  a 
voyage  to  New  South  Wales  and  the  East  Indies,  and  back  to  Eng-? 
land,  and  was  discharged  by  the  master  before  the  commencement  of 
the  voyage,  two  days  after  the  ship's  articles  had  been  signed.  A 
summary  petition  was  now  brought  in  on  behalf  of  the  mariner,  the 
admission  of  which  was  opposed. 

Against  the  admission  of  the  petition,  the  Queeris  Advocate  argued 
—  That  where  a  voyage  had  been  commenced,  and  a  seaman  unduly 
discharged,  the  authority  of  the  court  might  undoubtedly  interpose 
to  afford  him  redress,  as  in  the  cases  of  Robinett  v.  The 
Exeter,  *  2  Robinson,  p.  261,  and  The  Beaver,  also  reported  [  *  89  ] 
in  the  same  coUection  of  Reports,  vol.  iii.  p.  92 ;  and  to 
this  extent  might  be  added  the  authority  of  Lord  Chief  Justice  Abbott 
in  his  work  on  Shipping,  Part  IV.  c.  2. 

That  no  case  however  was  on  record  in  which  a  seaman  had  been 
allowed  to  sue  in  the  Admiralty  Court  for  wages,  when  he  had  never 
entered  at  all  upon  the  voyage ;  and  that  it  clearly  appeared,  from 
the  authority  of  Chief  Justice  Abbott,  that  where  seamen  were  dis- 
charged before  the  commencement  of  the  voyage,  their  remedy  was 
not  by  proceedings  in  the  Court  of  Admiralty,  but  by  an  action  on 
the  agreement. 

For  the  mariner,  AddamSy  contrd,  contended  —  That  the  meaning 
of  C.  J.  Abbott,  in  the  passage  last  cited,  was  this  :  that  if  an  agree- 
ment is  entered  into,  and  afterwards  the  owner  neglects  to  send  the 
ship  on  the  voyage,  the  seaman's  remedy  must  be  by  action  on  the 
case ;  that  a  strong  distinction  existed  between  such  a  case  and  the 
one  before  the  court  That  in  this  case,  moreover,  there  was  one 
point  of  material  importance  that  had  not  been  adverted  to,  namely, 
the  statute  of  5  &  6  W.  IV.,  the  purport  of  which  act  was  not  only 
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to  increase  the  number  of  seamen,  but  to  give  them  due  encourage- 
ment and  protection.  That  by  the  sixth  section  of  that  act  it  was 
enacted  to  the  following  effect :  "  That  in  case  a  seaman,  after  having 
signed  the  ship's  articles  of  agreement,  shall  refuse  to  proceed  to  sea, 
in  that  case,  upon  complaint  made  on  oath  before  the  magifitrates, 
such  seaman  should  forfeit  not  only  his  pay  and  clothes  on 
[  *  90  ]  board,  but  be  committed  to  hard  *  labor  for  thirty  days.'' 
That  it  would  be  a  hardship  indeed,  when  such  penalties 
were  enacted  against  the  seaman  for  a  violation  of  his  engagement, 
if  there  was  no  reciprocity  on  the  side  of  the  owners ;  and  if  a  seaman 
who  had  entered  into  articles  should,  under  this  act,  be  liable  to  be 
apprehended  and  committed  to  hard  labor  if  he  refused  to  proceed  on 
the  voyage,  and  yet  had  no  remedy,  if  a  master  discharged  him  before 
the  commencement  of  a  voyage,  but  an  action  for  breach  of  contract 
That  the  sum  claimed  in  this  case,  after  deducting  what  the  mariner 
has  earned  in  other  vessels,  was  only  11/.  Is.  7d.,  and  it  would  be  a 
great  injustice  to  deprive  him  of  the  comparatively  speedy  remedy 
the  proceedings  in  this  court  afforded,  and  send  him  for  his  redress  to 
a  more  protracted  and  expensive  litigation  elsewhere.  That  with 
respect  to  recorded  cases,  it  must  be  admitted,  there  was  no  case  on 
record  of  a  suit  precisely  in  point  with  the  present,  but  it  was  well 
known  that  suits  of  this  description  had  been  frequently  threatened, 
and  had  been  only  prevented  by  the  owners  making  compensation. 

Judgment. 
Dr.  Lushington.     In  considering  the  present  question,  the  court 
can  know  nothing  of  the  merits  of  the  case ;  it  must  form  its  judg- 
ment on  the  question  of  law,  assuming  for  the  purpose  the  truth  of 
the  facts  alleged  in  the  libel  now  offered  to  its  consideration. 

On  the  part  of  the  owners,  it  has  been  contended,  upon  the  facts 
stated  in  the  summary  petition,  that  I,  as  judge  of  the  Court  of  Ad- 
miralty, have  no  jurisdiction  in  the  cause.     It  is,  therefore, 
[  •  91  ]  necessary  that  *  I  should  advert  to  the  facts  of  the  case,  in 
the  first  instance,  before  I  decide  upon  the  question  of  law 
that  is  thus  raised  upon  them. 

Now  it  appears  from  the  summary  petition,  that  the  mariner  was 
hired  to  serve  as  cook  in  this  vessel  on  a  voyage  to  New  South  Wales, 
thence  to  the  East  Indies,  and  back  again  to  England.  He  was, 
therefore,  engaged  on  a  voyage  of  considerable  duration.  He  goes 
on  board  upon  the  7th  of  March.  The  ship's  articles  are  signed  upon 
the  12th,  and  on  the  14th  of  March,  before  the  commencement  of  the 
intended  voyage,  the  master  thinks  fit  to  discharge  him.  Upon  his 
discharge  he  obtains  employment  on  board  another  vessel,  and  be 
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now  brings  bis  action  in  this  court  for  the  balance  between  his  earn- 
ings in  the  intermediate  time,  and  the  amount  of  wages  he  would 
have  been  entitled  to  if  he  had  proceeded  upon  the  voyage  for  which 
he  was  originally  engaged. 

Such  is  a  brief  outline  of  the  facts  of  the  case  as  set  forth  in  the 
summary  petition,  and  it  is  abundantly  clear  to  my  mind,  assuming 
these  facts  to  be  true,  that  the  mariner,  in  being  thus  deprived  of  his 
employment  on  board  this  vessel,  has  sustained  a  loss  for  which  he  is 
entitled  to  a  remedy. 

In  all  cases '  of  this  description,  some  loss  will  generally  accrue  to 
the  seaman  so  discharged.     The  amount  of  that  loss,  however,  must 
vary  according  to  circumstances,  and  in  some  cases,  it  is  obvious,  the 
loss  sustained  may  be  very  considerable.    For  instance,  the  discharge 
of  the  mariner  may  occur  at  a  season  of  the  year  when  another  engage- 
ment cannot  be  obtained  ;  the  consequence  of  this  must  be  that  the 
seaman  must  for  the  time  be  thrown  altogether  out  of  em- 
ployment   For  this,  it  is  clear,  he* •must  have  a  remedy  [  *  92  ] 
somewhere.     The  question  then  is,  where  this  remedy  is  to 
be  sought. 

Now,  in  the  course  of  the  arguments  that  have  been  addressed  to 
the  court,  it  has  been  admitted  on  the  one  side,  that  if  a  seaman  is 
engaged  on  board  a  vessel,  and  the  owners  think  fit  to  abandon  the 
voyage  for  which  suqh  seaman  has  been  engaged,  he  would  not  be 
entitled  to  sue  in  this  court  for  his  redress,  but  must  seek  his  remedy 
at  common  law,  by  an  action  on  the  case.  To  this  position  I  am 
disposed  to  accede,  and  for  this  reason :  that  in  such  a  case  there 
would  be  nothing  to  show  the  real  amount  of  loss  sustained.  The 
question  would  strictly  be  a  question  of  quantum  meruit,  and  if  this 
court  was  to  take  upon  itself  to  adjudicate  upon  the  quantum  of 
damage  sustained,  it  would  be  usurping  the  functions  of  a  jury,  to 
whose  consideration  the  point  in  question  is  more  peculiarly  refera- 
ble. But  again,  there  is  another  case  in  which  it  has  been  admitted 
that  the  court  has  jurisdiction,  namely,  where  a  seaman  has  been 
taken  on  board,  the  voyage  been  prosecuted,  and  during  its  progress 
the  seaman  has  been  unduly  discharged.  In  this  case,  it  is  acknow- 
ledged that  the  seaman  so  discharged  may  seek  his  remedy  in  this 
court ;  and  the  court  might  safely  entertain  the  question,  for  in  such 
a  case  there  would  be  a  standard  by  which  the  loss  might  be  de- 
cided. 

Now,  how  does  this  last  case  differ  from  the  case  before  the  court? 
In  the  one  case  the  seaman  might  have  been  discharged  at  Ports- 
mouth or  the  Isle  df  Wight,  or  the  nearest  outport  after  the  com- 
mencement of  the  voyage,  and  this  court  would  have  jurisdiction  to 
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afford  him  his  redress.  Does  it  then  make  any  difference, 
[  •  93  ]  the  vessel  going  the  *  voyage,  that  he  was  discharged  before 

the  commencement  of  it  ?  I  apprehend  not ;  the  amount  of 
damage  is  to  be  adjudicated  upon  the  same  principle  in  both  cases, 
and  I  can  see  no  solid  distinction  between  them,  or  any  reason  why 
I  should  send  this  seaman  to  a  court  of  common  law.  For  these 
reasons,  it  appears  to  me,  that  I  am  bound  to  admit«the  summary 
petition. 


The  Manchester,  Macleod. 
November  5, 1889. 

In  a  proceeding  by  plea  and  proof,  a  libel  having  been  admitted  on  behalf  of  the  promoten 
of  the  suit,  the  responsive  allegation  of  th^  owners  of  the  vessel  proceeded  against  directed 
to  stand  over  till  the  personal  answers  of  those  owners  had  been  given  in. 

The  owners  being  resident  in  Ireland,  the  decree  for  their  answers  to  issue  in  the  usual  form, 
and  not  by  letters  of  request. 

This  was  a  case  of  collision,  in  which  the  vessel  proceeded  against 
had  been  arrested,  but  the  owners,  it  appeared,  were  resident  in  Ire- 
land, out  of  the  jurisdiction  of  the  court 

The  proceedings  being  instituted  by  plea  and  proof,  instead  of  in 
the  more  usual  form  by  act  on  petition  and  affidavits,  a  libel  was 
given  in  and  admitted  on  behalf  of  the  promoters  of  the  suit,  and  a 
decree  was  prayed  against  the  owners  of  The  Manchester,  for  the 
purpose  of  taking  their  personal  answers.  This  decree,  however, 
never  issued  from  the  registry,  in  consequence  of  a  difficulty  being 
felt  by  the  registrar  as  to  the  form  in  which  it  should  go  forth; 
whether  in  the  usual  form,  or  by  letters  of  request. 

A  responsive  allegation  was  now  offered  on  behalf  of  the  owners 
of  The  Manchester,  and  its  admission  was  opposed  by  the  Queen's 
Advocate  and  AddamSj  on  the  part  of  the  promoters,  until  the  owners' 
answers  had  been  given  in. 

Nicholl,  contrdf  in  support  of  its  admission,  submitted  —  That  by 
the  usual  practice  of  the  court,  when  a  libel  was  admitted, 
[  *  94  ]  the  adverse  party  was  entitled  to  *  give  in  his  responsive 
allegation,  whether  the  answers  were  returned  or  not    That 
this  was  the  usual  course  adopted  by  the  court  in  its  proceedings ; 
and  that  in  the  present  case  more  especially,  i)o  hardship  or  incon- 
venience could  be    sustained  in  adhering  to  this  practice ;   inas- 
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much  as  an  appearance  was  originally  given  by  the  owners,  upon 
the  express  understanding  that  the  question  in  the  cause  was  to  be 
strictly  confined  to  a  question  of  law,  and  that  the  facts  of  the  case 
should  not  be  gone  into. 

Per  Curiam.  The  court  can  take  no  notice  of  any  understanding 
asserted  to  have  been  made  between  the  parties  out  of  court,  but 
with  respect  to  what  has  been  urged  by  the  counsel  for  the  owners, 
it  may  be  true,  that  in  ordinary  cases  a  party  has  been  permitted  to 
give  in  his  responsive  allegation  immediately  the  libel  has  been  ad- 
mitted. By  the  strict  rule  of  practice,  however,  the  answers  to  the 
libel  should  be  given  in  before  the  responsive  allegation  is  admitted; 
the  question  therefore  is,  whether  the  court  can  depart  from  this  rule 
in  the  present  instance,  without  the  consent  of  both  parties  in  the 
cause.  I  doubt  if  I  could  do  so  in  any  such  case ;  and  there  is  in 
the  case  under  consideration  this  material  distinction,  that  the  owners 
'  are  resident  in  Ireland,  out  of  the  jurisdiction  of  the  court.  The 
court,  therefore,  can  exercise  no  direct  control  over  them,  and  if  they 
decline  to  give  in  the  answers  required,  and  the  allegation  is  admitted 
without  them,  the  promoters  of  the  present  suit  may  suffer  injustice 
in  being  thus  deprived  of  what  may  possibly  be  of  great  importance 
to  their  case.  I  shall  direct  a  decree  to  issue,  not  by  letters 
of  request,  of  which  *  there  is  no  precedent,  but  in  the  usual  [  *  95  ] 
form,  and  the  allegation  must  stand  over  till  the  answers  of 
the  owners  are  given  in.^ 


The  Maria,  Witt.'-* 

Noyember  13,  1839. 

The  owners  of  a  foreign  vessel  proceediDg  np  the  river  Tjne,  with  a  duly  licensed  pilot 
on  board,  nnder  the  provisions  of  the  Newcastle  Pilot  Act,  held  not  to  be  responsible  for 
damage  occasioned  bj  the  default  of  such  pilot' 

Constraction  of  the  act  41  Geo.  HI.  c.  86.  Under  sixth  section,  compulsory  upon  masters 
of  foreign  ships  to  take  a  pilot  on  board. 

Effect  of  such  compulsion,  that  independent  of  the  act  5  Geo.  IV.  c.  55,  upon  general^  prin- 
ciples the  owners  are  not  responsible. 

This  was  a  caused  of  damage  by  collision,  promoted  by  the  owners 

'  The  case  came  on  for  final  hearing  upon  the  7th  of  July,  1840,  when  the  court 
pronounced  for  the  claim  of  The  Concord,  with  the  costs. 

2  [See  The  Agricola,  2  W.  Rob.  10.] 

3  [As  to  the  responsibility  in  cases  of  foreign  vessels  in  charge  of  a  pilot,  see  The 
Girolamo,  3  Hagg.  Adm.  R.  169 ;  The  Gladiator,  Id.  840;  The  Eolides,  Id.  867 ;  The 
Baron  Holbarg,  Id.  214.] 

6* 
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of  The  Websters,  a  British  vessel,  against  the  Prussian  ship  The 
Maria. 

The  act  on  petition  on  behalf  of  The  Websters  set  forth,  "  That  on 
the  11th  of  May  last,  the  schooner  The  Websters  was  on  her  retoro 
voyage  to  Newcastle-upon-Tyne,  laden  with  a  cargo  of  peas  ;  that  in 
the  forenoon  of  the  said  day,  when  about  half  flood,  the  said  schooner 
was  got  under  weigh  to  proceed  up  the  river  Tyne;  that  the  tide 
being  weak,  and  it  being  nearly  a  calm,  with  the  wind  light  from  the 
eastward,  the  schooner's  boat  with  two  hands  on  board  was  attached 
by  a  rope  ahead,  in  order  by  rowing  to  assist  the  said  schooner  in 
her  progress  up  the  said  river;  that  in  rounding  Bell  Point,  a  brig  or 
snow  (which  afterwards  proved  to  be  the  foreign  ship  Maria,  the  ves- 
sel proceeded  against)  was  observed  in  tow  of  a  steamboat  or  tug 
coming  up  rapidly  astern  of  the  said  schooner;  and,  at  the  same 
time,  another  vessel,  also  in  tow  of  a  steam-tug,  was  observed  coining 
down  the  river  ahead ;  that  the  said  schooner  being  in  a  proper  situa- 
tion or  fair  way,  it  was  not  necessary  that  she  should,  nor  did  she 
alter  her  position  ;  thafGeorge  Chapman,  the  master  of  the 
[  *  96  ]  said  schooner,  hailed  The  Maria,  and  told  the  *  persons  on 
board  her  to  ease  the  steamboat  and  not  tow  into  the  said 
schooner ;  that  when  the  said  schooner  had  reached  opposite  Bell 
Point,  which  is  situated  about  five  miles  up  the  said  river,  the  said 
brig  Maria,  notwithstanding  she  was  repeatedly  hailed  to  ease  the 
steam  of  her  tug,  came  into  collision  with  her,  and  ran  into  the  star- 
board main-chains,  and  thereby  did  the  said  schooner  considerable 
damage  j  that  at  the  time  of  the  collision  the  schooner  was  in  charge 
of  a  branch  river  pilot  on  the  said  river  Tyne ;  that  every  precaution 
was  used  in  keeping  the  said  schooner  in  a  proper  situation ;  that 
there  was  sufficient  room  for  the  said  tug  to  have  passed  the  said 
schooner,  if  sufficient  precaution  had  been  used ;  and  that  the  colli- 
sion in  question  was  solely  owing  to  the  mismanagement  or  neglect 
of  those  on  board  the  said  brig,  and  not  through  any  fault  of  those 
on  board  the  schooner." 

The  reply  on  the  part  of  The  Maria,  denied  that  the  accident  was 
occasioned  by  the  mismanagement  of  those  on  board  her;  on  the 
contrary,  it  alleged,  «  That  at  the  time  the  brig  Maria  came  up  with 
The  Websters,  a  large  ship,  called  The  Grafton,  was  observed  com- 
ing down  the  river,  the  schooner  Websters  being  at  such  time  on  the 
larboard  bow  of  the  brig ;  that  the  aforesaid  ship,  The  Grafton,  was 
coming  dbrect  towards  the  schooner  and  brig,  and  that  her  helm  was 
ported  in  order  to  go  to  the  southward  of  The  Websters,  but  that  she 
did  not  answer  her  port  helm,  in  consequence  of  which  she  ran  foul 
of  The  Websters,  and  that  by  the  violence  of  the  blow,  the  schooner 
was  forced  to  the  northward,  and  driven  with  her  starboard  side 
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across   the   bows  of  the   said  brig   Maria,   and  that  such 
collision  arose  entirely  from  the  said  bark  Grafton  not  *  an-  [  *  97  ] 
swering  her  helm,  and  that  the  damage  complained  of  in 
this  cause  was  occasioned  thereby,"  &c.,  &c. 

It  was  also  further  set  forth  on  the  part  of  The  Maria,  that  the 
brig  Maria  was  a  foreign  vessel,  and  at  the  time  of  the  collision  was 
under  the  charge  of  a  duly  licensed  pilot,  taken  on  board  under  the 
provisions  of  the  Newcastle  Pilot  Act,  41  Geo.  IH.  c.  86,  s.  6,  and 
that  in  virtue  of  that  act,  as  also  of  the  general  act,  6  Geo.  IV. 
c.  125,  s.  56,  even  if  the  damage  had  been  occasioned  by  her,  as 
alleged,  the  owners  were  not  responsible  in  this  cause. 

The  cause  was  argued  on  a  former  court  day  by  the  Queen^s  Advo- 
cate on  behalf  of  the  owners  of  The  Websters,  who  submitted  — 
That  in  point  of  law,  under  the  circumstances  of  the  case,  the  owners 
of  The  Maria  were  not  exonerated  on  the  ground  of  a  pilot  being 
on  board  at  the  time  of  the  collision,  because  it  was  not  compulsory 
upon  the  master  to  take  such  pilot  on  board.  That  upon  this  ground 
alone  had  the  exemptions  in  other  cases  been  allowed.  That  in  the 
case  reported  in  the  third  volume  of  Price's  Reports,  the  Attorney- Gene- 
ral V.  Case,  which  was  a  case  under  the  provisions  of  the  Liverpool 
Act,  an  act  similar  in  its  operation  to  the  Newcastle  Act  now  relied 
on,  the  exemption  of  the  owners  was  overruled  upon  this  very  point ; 
namely,  ^'  That  although  a  pilot  was  on  board  at  the  time,  it  was  not 
compulsory  upon  the  master  to  have  taken  such  a  pilot  on  board," 
and  upon  the  merits  of  the  case  he  also  submitted  that  the  Maria  was 
in  fault,  and  consequently  that  the  owners  were  responsible. 

Phillimore^  contrd,  contended  on  behalf  of  the  Maria  — 
•  That  with  respect  to  the  merits  of  the  case,  the  accident  [  *  98  ] 
was  not  the  faiilt  of  The  Maria,  but  of  The  Grafton,  which 
had  driven  against  The  Websters  and  forced  her  across  the  bows  of 
The  Maria,  a«  pleaded  in  the  reply  to  the  act  on  petition ;  and  with 
respecltto  the  law  of  the  case,  he  submitted  that  under  the  provision 
of  the  Newcastle  Act,  41  Geo.  III.  c.  86,  a  compulsory  obligation  was 
imposed  upon  the  master  to  take  the  pilot  on  board,  and  that  conse- 
quently by  the  55th  section  of  the  6tb  Geo.  IV.,  and  also  upon  the 
authority  of  the  case  decided  in  Camithers  v.  Sidebottom,  his  parties 
were  entitled  to  be  dismissed  with  costs. 

JUDGUBNT. 

Db.  Lushington,  I  am  exceedingly  glad  that  I  have  taken  time  to 
deliberate  before  I  gave  my  opinion  in  this  cause.     The  result  of  that 
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deliberation  has  been  to  induce  me  to  investigate  with  great  care  the 
cases  that  have  been  cited  in  the  arguments  of  the  learned  counsel, 
and  I  hope  that  some  considerable  light  has  been  thrown  upon  my 
mind  with  respect  to  the  present  question  in  consequence  of  that 
investigation. 

The  facts  of  the  case  lie  in  a  narrow  compass. 

The  collision  took  place  when  the  two  vessels  The  Maria  and  The 
Websters  were  proceeding  up  the  river  Tyne.  The  action  is  brought 
against  The  Maria,  and  it  is  alleged  that  the  collision  was  occasioned 
by  the  neglect,  misconduct,  or  want  of  seamanship  of  the  persons  on 
board  that  vessel.  I  should  also  state,  that  The  Maria  was  in  tow  of 
a  steam-vessel  at  the  time,  and  that  The  Websters  was  proceeding 
by  the  assistance  of  her  own  boat  to  ascend  the  river  to  the  port  of 
her  destination. 
[  *  99  ]  The  defence  set  up  on  the  part  of  The  Maria  is  •  twofold. 
They  do  not  deny  the  fact  of  the  collision,  or  impute  blame 
to  the  persons  on  board  The  Websters ;  but  it  is  contended,  first,  that 
The  Maria  is  a  foreign  vessel  having  a  pilot  on  board  in  compliance 
with  the  local  acts ;  and  secondly,  that  the  accident  was  occasioned 
by  another  vessel.  The  Grafton,  which  in  coming  down  the  river  struck 
the  larboard  side  of  The  Websters,  and  drove  that  vessel  with  ber  lar- 
board side  across  the  bows  of  The  Maria. 

The  question,  therefore,  is  a  mixed  question  of  law  and  of  fact  In 
delivering  my  judgment,  I  shall  first  address  myself  to  the  question 
of  law,  and  afterwards  to  the  consideration  of  the  facts  which  it  may 
be  necessary  to  dispose  of  in  this  case. 

With  respect  to  the  law  of  the  case,  the  first  question  is,  whether 
The  Maria,  if  the  responsibility  would  otherwise  fall  upon  her,  can 
successfully  plead,  in  exemption  of  the  owners'  liability,  that  she  had 
a  pilot  on  board,  and  if  she  can  so  successfully  plead,  another  question 
might  then  arise  whether  the  collision  occurred  in  consequence  of  the 
want  of  skill  or  negligence  of  that  pilot. 

Now  the  leading  principle  of  the  legislature  in  exonerating  owners 

from  any  damage  occasioned  by  their  vessels  having  pilots  on  board, 

is  this ;  that  the  masters  are  compellable  to  take  such  pilots  on  board, 

and  the  owners  are  not  responsible  for  the  acts  of  persons  to  whom 

they  are  thus  forced  to  commit  the  management  of  their  property,  and 

over  whom  they  have  no  control.     This,   I  apprehend,  is  a  role 

founded  on  a  great  principle  of  justice  and  equity.    It  is  a  rule  also 

supported  by  the  authority  of  the  case  which  has  been  cited,  I  mean 

the  case  of  The  Attorney- General  v.  Case,  reported  in  the 

[  •  100  ]  third  *  volume  of  Price's  Reports,  which  it  will  be  necessary 

to  examine  with  much   particularity.     Now  in  the  case 
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referred  to,  the  vessel  doing  the  damage  and  held  responsible  was 
The  Colnmbus;  she  was  lying  at  anchor  in  the  river  Merj^ey,  when 
she  dragged  her  anchor  and  fell  foul  of  The  Bittern,  a  king's  ship,  and 
occasioned  the  damage  in  the  collision. 

In  that  case  the  opinion  of  the  Court  of  Exchequer,  pronounced  by 
the  very  learned  Chief  Baron  Thompson,  was  to  this  effect:  —  That 
the  General  Pilot  Act,  (52  Geo.  III.  c.  39,)  had  no  general  operation 
over  all  the  pilots  duly  licensed  throughout  the  kingdom,  but  was 
conBned,  unless  where  otherwise  particularly  expressed,  to  the  pilots 
specially  enumerated  in  the  act  itself;  that  therefore  it  did  not  extend 
generally  to  pilots  licensed  under  the  Liverpool  Act,  (37  Geo.  III.  c.  78,) 
and  that  the  question  whether  the  taking  of  a  pilot  was  compulsory 
or  not,  must  depend  upon  the  construction  of  the  Liverpool  Act  alone. 
It  was  also  further  decided  in  that  case,  that  the  Liverpool  Act  did 
not,  under  the  circumstances  of  the  case,  render  it  compulsory  upon 
the  master  to  take  the  pilot. 

The  Colnmbus  was  lying  at  anchor  in  the  river  Mersey;  this  is  an 
important  particular  to  be  noticed.  By  the  31st  and  34th  sections  of 
the  Liverpool  Act,  it  is  provided,  that  any  vessel  whilst  lying  at 
anchor  may  require  a  pilot  to  remain  on  board,  upon  payment  of  five 
shillings  per  day  fqr  his  services.  It  was  purely  optional,  therefore, 
to  have  a  pilot  on  board  or  not.  What  follows  upon  this?  —  "  That 
the  owners  of  The  Colnmbus  were  liable  to  the  damage,  because  the 
master,  in  electing  to  take  the  pilot  on  board,  took  him  as  the  servant 
of  the  owners ;  and  by  the  general  law  owners  are  responsi- 
ble for  the  *acts  of  their  agents."  There  is  a  confusion  in  [  *  101  ] 
the  report  of  that  case  which  has  raised  much  difficulty,  and 
the  report  cannot  be  reconciled  with  the  decision  that  was  given  upon 
that  occasion.  The  ground  upon  which  it  was  decided  was  as  I  have 
already  stated;  but  it  never  was  decided  that  a  clause  requiring  a 
pilot  to  be  taken  on  board,  or  if  not  taken,  the  pilotage  to  be  paid, 
was  not  compulsory. 

The  words  of  the  learned  judge  in  delivering  the  opinion  of  the 
coart  were  these:  "  There  is  nothing  here  compulsory  upon  the  mas- 
ter or  owner  to  take  on  board  a  pilot  whilst  he  is  riding  at  anchor  in 
the  river  Mersey.  It  is  optional  in  him  whether  he  will  do  so  or  not; 
bnt  if  he  chooses  to  do  so,  he  is  to  pay  the  pilot  at  the  rate  of  five 
shillings  for  every  day  he  shall  attend,  and  no  more.  His  obligation 
to  take  a  pilot  (even  if  the  act  of  the  37th  is  to  be  taken  as  connected 
with  the  act  of  the  52d  G.  III.)  is  only  on  his  proceeding  to  sea  and 
refusing  to  take  on  board  a  pilot  so  licensed.  There  is  no  penalty  for 
not  taking  on  board  a  pilot  whilst  lying  in  the  river  Mersey,  but  he  is 
entitled,  if  he  thinks  fit,  to  command  the  services  of  a  pilot  whilst  so 
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lying  at  anchor,  paying  him  at  the  rate  here  specified ;  and  it  is  for 
that  accommodation  that  he  is  to  pay  the  five  shillings  if  he  refuses 
to  take  him  on  board,  upon  the  vessel  proceeding  to  sea."  The 
learned  judge  then  went  on  to  say :  "  He  was  not  compelled  at  the  time 
in  any  way,  either  under  the  penalty  of  double  wages  or  of  paying 
even  the  single  wages,  to  have  any  pilot  on  board ;  it  was  his  own 
act  to  have  him,  and  it  can  be  only  in  the  case  of  such  an  officer 
having  been  forced  upon  him  without  his  own  election  that  the 

responsibility  of  the  owner  can  possibly  be  discharged/' 
[  •  102  ]      •  It  is,  therefore,  quite  clear  to  my  mind,  that  the  case  to 

which  I  have  just  adverted,  was  rightly  decided ;  and  it  is 
also  equally  clear,  that  it  was  decided  simply  upon  the  ground  that 
when  a  pilot  is  taken  on  board,  and  it  is  optional  for  the  master  to 
have  that  pilot  or  not,  the  owners  are  responsible  for  his  acts.  But 
no  decision  was  given  as  to  what  was  or  was  not  a  compulsory 
necessity. 

A  question  very  similar  was  again  raised  in  the  case  of  Carruthers 
v»  Sidebottom.^  This  case,  I  find  in  the  last  edition  of  Lord  Tenter- 
den's  book  on  Shipping,  was  argued  and  determined  in  the  Court  of 
King's  Bench  in  the  interval  between  the  argument  and  judgment  in 
the  Exchequer.  The  question  in  Carruthers  v.  Sidebottom  was  upon 
a  policy  of  assurance,  whether  the  assured  could  recover  upon  the 
policy  for  the  amount  of  certain  goods  which  had  been  damaged  by 
the  stranding  of  the  vessel  through  the  mismanagement  of  a  pilot  on 
board  duly  licensed  under  the  Liverpool  Act. 

The  circumstances  of  the  two  cases,  therefore,  were  different,  but 
the  principle  to  be  decided  was  the  same  in  both ;  and  in  arguing 
the  case  in  Carruthers  v.  Sidebottom,  it  was  much  discussed  whether 
a  necessity  was  imposed  upon  the  master  or  owner  to  take  a  pilot  on 
board  under  the  provisions  of  the  Liverpool  Act  in  conjunction  with 
the  general  act.  In  the  judgment  of  the  court  this  point  was  decided 
in  the  affirmative,  and  the  court  held  that  the  general  act  did  operate 
upon  the  Liverpool  Act,  and  that  by  virtue  of  such  general  act  the 

taking  on  board  the  pilot  was  compulsory.     It  is  observed 
[  •  103  ]  by  Lord  Tenterden,  in  the  last  edition  of  his  work  *  on 

Shipping,  that  the  two  cases  are  not  easily  reconcilable 
with  each  other  in  all  that  was  said  by  the  learned  judges,  and  the 
learned  lord  then  proceeds  to  remark  with  reference  to  those  deci- 
sions :  "  It  may  be  inferred  from  the  two  cases  considered  together, 
that  where  the  master  is  bound  by  act  of  parliament  under  a  penalty 


4  Maule  &  Selwyn,  77. 
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to  place  his  ship  in  the  charge  of  a  pilot,  and  he  does  so  in  compli- 
ance with  the  provisions  of  such  act,  the  ship  is  not  to  be  considered 
as  under  the  management  of  the  .owners  or  their  servants,  but  when 
it  is  in  the  election  or  discretion  of  the  master  to  take  a  pilot  or  not, 
and  he  thinks  fit  to  take  one,  the  pilot  so  taken  is  to  be  considered  as 
a  servant  of  the  owners.  To  what  extent  and  under  what  particular 
circumstances  the  master  is  thus  bound  to  place  his  vessel  under  the 
charge  of  a  Liverpool  pilot  may,  in  many  cases  at  least,  be  consi- 
dered as  undecided."  Now  is  it  necessary  for  me  to  decide  between 
the  conflicting  opinions  of  such  high  authorities  as  the  Court  of 
King's  Bench,  and  the  Court  of  Exchequer  ?  And  if  it  were  neces- 
sary so  to  do,  is  there  any  express  distinction  between  the  statutes 
52  G.  HI  and  6  G.  IV.? 

Some  slight  difference  undoubtedly  there  is  in  the  wording  of  the 
statutes  in  question,  but  I  can  find  no  material  distinction  in  their 
effect.  In  forming  my  opinion  in  the  present  instance,  my  judgment 
must  be  founded  upon  4he  statute  6  G.  IV.,  and  especially  upon  the 
55tb  section  on  that  statute. 

Now  the  55th  section  provides  in  the  following  terms :  "  That  no 
owner  or  master  of  any  ship  or  vessel  shall  be  answerable  for  any 
loss  or  damage  which  shall  happen  to  any  person  or  persons 
whomsoever,  for  or  by  reason  or  means  of  any  neglect,  •  de-  [  *  104  ] 
fault,  incompetency,  or  incapacity  of  any  licensed  pilot  act- 
ing in  charge  of  any  such  ship  or  vessel  under  or  in  pursuance  of  any 
of  the  provisions  of  this  act."     Then  the  question,  if  I  have  to  decide 
it  at  aU,  is  this :  whether  or  no  the  pilot  in  this  case  was  duly  licensed 
and  acting  in  charge  under  the  provisions  of  the  act?     And  this  is  a 
point  of  very  considerable  difficulty  to  be  determined. 

If  I  look  to  the  6th  section  of  the  act  in  question,  I  find  "  it  shall 
be  lawful  for  the  Corporation  of  the  Trinity  Houses  of  Hull  and  New- 
castle," the  one  we  are  now  considering,  "  to  appoint  sub-commis- 
sioners to  examine  pilots,  and  give  licenses  to  them  to  pilot  ships 
and  vessels  into  or  but  of  any  ports,  harbors,  or  places  within  the 
limits  of  their  jurisdiction."  Is  any  authority  here  given  to  the  Cor- 
poration of  the  Trinity  Houses  of  Hull  and  Newcastle  to  grant 
licenses,  rendering  a  pilot  so  licensed'  a  licensed  pilot  under  the  gene- 
ral provisions  of  the  act  ? 

Again,  the  89th  section  likewise  provides  that  the  act  shall  not 
"  extend  to  ports  in  relation  to  which  particular  provision  shall  have 
been  made  in  any  particular  act  or  acts  of  parliament,  to  the  pilots 
or  pilotage,  or  the  pilotage  within  the  limits  prescribed  by  any  act  or 
acts  of  parliament  relating  to  pilotage  for  such  ports."  Upon  these 
two  sections  of  the  act,  then,  I  doubt  very  much  whether  I  could  with 
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propriety  apply  the  55th  section  of  the  general  act  of  6  G.  IV.  io  the 

case  of  a  Newcastle  pilot  appointed  under  the  circumstances  of  this 

case.     But  it  is  necessary  for  ine  to  determine  this  point  upon  the 

present  occasion,  for  reasons  to  which  I  will  presently  advert ;  and  I 

gladly  forbear  to  take  upon  myself  unnecessarily  the  di£« 

[  *  105  ]  cult  task  of  deciding  upon  the  conflicting  opinions  *in^he 

cases  of  The  Attorney-General  v.  Case,  and  Carruthers  r. 

Sidebottom,  to  which  I  have  already  referred. 

I  must  now,  however,  take  another  view  of  Carruthers  v.  Sidebot- 
tom, which  bears  very  strongly  upon  the  question  I  have  to  decide, 
And  observe  the  difference  between  the  circumstances  of  that  case 
and  the  case  of  The  Attorney-General  v.  Case.  In  the  case  of  The  , 
Attorney-General  v.  Case,  The  Columbus,  the  vessel  proceeded 
against,  was  lying  at  anchor.  In  Carruthers  v.  Sidebottom,  The 
Alexander  was  proceeding  up  the  river  homeward  bound,  with  a  pilot 
on  board. 

Now  the  Liverpool  Act  provides  for  the  three  following  cases : — 

Ist,  The  case  of  vessels  homeward  bound;  2d,  of  vessels  outward 
bound  ;  and  lastly,  of  vessels  lying  at  anchor;  and  with  reference  to 
homeward  bound  vessels,  it  is  provided,  in  the  24th  section  of  the  act, 
that,  if  the  master  refuses  to  take  a  pilot  on  board,  he  is  liable  to  the 
payment  of  pilotage.  There  is,  therefore,  this  distinction  in  the  two 
cases,  that,  in  the  case  of  a  vessel  at  anchor,  the  taking  a  pilot  on 
board  is  perfectly  optional  with  the  master;  but  in  the  case  of  a 
homeward  bound  vessel,  it  is  enjoined  upon  him  by  the  provisions  of 
the  act,  and  if  he  refuses  so  to  do  he  is  rendered  liable  to  the  pay- 
ment of  the  pilotage  dues.  This,  in  my  opinion,  amounts  to  a  com- 
pulsion to  take  such  pilot  on  board,  and  it  was  so  held  by  the  learned 
judges  by  whom  the  case  of  Carruthers  v,  Sidebottom  was  decided. 
What  says  Mr.  Justice  Le  Blanc  ?  He  says,  "  it  appears  that  the 
master  was  compellable  by  law  to  take  on  board  a  pilot,  and  it  was 
in  consequence  of  his  misconduct  that  the  vessel  was  placed 
[  •  106  ]  •  in  such  a  situation  that  when  the  water  left  her  she  fell 
upon  her  side,  and  thus  the  damage  happened." 

Without  going  further  into  the  case,  it  is  sufficient  to  observe  that 
Lord  Ellenborough  and  Mr.  Justice  Bayley  were  of  the  same  opi- 
nion, that  the  master  was  compelled  to  take  a  pilot  on  board.  But 
it  may  be  said,  that  admitting,  in  the  case  of  The  Alexander,  that 
the  taking  a  pilot  was  compulsory,  does  it  therefore  follow  that  the 
owners  would  be  exempted  from  the  damage  done  by  their  vessel, 
unless  the  30th  section  of  52  Geo.  III.,  or,  as  in  this  case,  the  5oth 
section  of  6  Geo.  IV.,  applies  to  give  the  indemnity? 

Now  I  am  of  opinion  that,  independently  of  the  express  provisions 
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m  those  statutes,  the  compulsory  taking  of  a  pilot  does,  upon  gene- 
ral principles,  relieve  the  owner  from  all  responsibility  for  his  acts. 
Observe  the  expression  of  Mr.  Justice  Le  Blanc,  "  Independently  of 
the  general  principle,  the  Pilot  Act  provides,"  &c.  Although,  there- 
fore, his  judgment  was  founded  upon  the  opinion  that  the  55th  sec- 
tion did  apply  to  the  Liverpool  Act  in  the  particular  case  he  was 
deciding,  he  clearly  recognized  the  general  principle,  and  this  prin- 
ciple is  one  that  is  recognized  by  common  sense  and  justice  all  over 
the  world.  Supposing,  then,  the  General  Pilot  Act  not  to  apply  in 
this  case,  is  not  the  general  principle  alone  sufficient  to  exonerate  the 
owners  ?  I  think  it  is,  and  for  this  reason  :  upon  general  principle,  a 
man  is  answerable  for  the  acts  of  his  servants,  for  injuries  done  by 
them  to  others  within  the  scope  of  their  employment ;  and  why  ? 
Because  he  selects  them,  and  the  selection  is  voluntary.  But  if  a 
man  is  compelled  to  employ  another,  the  principle  upon  which  lia- 
bility depends  wholly  fails. 

•  These  are  nearly  the  words  in  which  Lord  Chief  Justice  [  *  107  ] 
Eyre  laid  down  the  principle  of  law  respecting  the  responsi- 
bility of  owners.  If  it  were  necessary  to  trace  the  principle  further, 
I  might  refer  to  the  case  of  Nicholson  v.  Mounsey,  reported  in  3  East; 
but  it  is  not  necessary  to  go  into  the  consideration  of  that  case.  I 
may  here,  however,  notice  that  it  has  been  said  that  a  contrary  doc- 
trine has  been  laid  down  by  Chief  Justice  Mansfield,  in  the  case  of 
Nordstrum  v.  Boucher  ^ ;  but  on  looking  to  the  report,  it  is  evident 
that  the  doctrine  said  to  have  been  delivered  by  Chief  Justice  Mans- 
field applied  to  a  very  different  case.  Then  what  is  the  result,  upon 
my  mind,  of  the  two  important  cases  to  which  I  have  so  fully  ad- 
verted, leaving  out  of  consideration  the  question  of  the  general  ope- 
ration of  the  Pilot  Act,  and  its  applicability  to  pilots  appointed  by 
local  authorities?  It  is  this,  —  I  think  both  cases  were  rightly 
decided,  —  the  case  of  the  Attorney-General  v.  Case,  because  there 
was  no  conipulsion  to  take  a  pilot ;  that  of  Carruthers  v.  Sidebottom, 
because  the  taking  a  pilot  was  compulsory,  and  the  insurers  were  only 
liable  upon  that  ground,  and  not  otherwise.  After  this  long,  but,  as 
I  conceive,  necessary  preliminary  examination  of  the  cases  and  prin- 
ciples on  which  they  were  decided,  I  now  come  to  the  present  case, 
and  I  shall  apply  the  principles  I  have  laid  down  to  it. 

K  the  taking  a  pilot  on  board  was  compulsory,  and  the  collision 
was  occasioned  by  the  fault  of  that  pilot,  I  shall  hold  the  owners  of 
The  Maria  exempt  from  responsibility,  upon  general  principle, 
without  reference  to  acts  of  parliament,  for  in  that  case  the  pilot 
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[  •  108  ]  •  was  not  their  servant,  and  the  maxim  qui  facit  per  dium 
facit  per  se,  does  not  apply.  If,  on  the  contrary,,  the  taking 
a  pilot  was  voluntary,  then  he  was  the  servant  of  the  owners,  and  the 
owners  are  responsible,  unless  the  General  Pilot  Act,  which  takes 
away  responsibility,  applies  to  a  foreign  vessel  so  circumstanced,  and 
to  cases  where  it  is  optional  to  take  a  pilot  or  not. 

Now  The  Maria  was  a  foreign  vessel.  How  came  she,  then,  to 
take  a  pilot,  and  what  obligation  was  there  upon  her  so  to  do  ?  For 
the  purpose  of  ascertaining  this  point,  I  must  look  to  the  words  of 
the  Newcastle  Act,  which  compel  vessels  proceeding  up  the  Tyne  to 
take  a  pilot  on  board,  and,  in  the  6th  section  of  that  act,  I  find, 
"  That  the  owners  or  masters  of  any  foreign  ships  or  vessels  resorting 
to  or  coming  into,  or  departing  from,  the  said  port  of  Newcastle,  or 
any  of  the  creeks  or  members  belonging  thereto,  shall,  and  they  are 
hereby  obliged  and  required  respectively  to  receive,  take  on  board, 
and  employ  in  the  piloting  and  conducting  such  their  ships  or  ves- 
sels, such  pilots  licensed  as  aforesaid  ;  and  in  case  of  their  neglect  or 
refusal  to  receive  and  employ  such  pilots  as  aforesaid,  they  shall  seve- 
rally nevertheless  answer  and  pay  to  the  said  master,  pilots,  and  sea- 
men, the  aforesaid  pilotage  duties."  Now,  does  the  section  in  ques- 
tion impose  any  compulsory  duty  and  necessity  upon  the  owner  or 
master  to  take  a  pilot  on  board  ?  I  am  most  clearly  of  opinion  that 
the  section  referred  to  is  compulsory.  If  it  had  been  enacted  simply 
that  a  pilot  should  be  taken,  without  providing  that,  in  case  a  pilot 
was  not  taken,  the  pilotage  should  be  paid,  the  master  would  clearly 
have  been  liable  to  be  indicted  for  a  misdemeanor  in  refusing 
[  *  109  ]  to  take  him,  for  every  *  breach  of  an  act  of  parliament  within 
British  jurisdiction,  is  an  indictable  offence,  whether  com- 
mitted by  a  foreigner  or  not. 

But  assuming  that  all  criminal  proceedings  are  done  away  with  by 
the  clause  enacting  the  pilotage  to  be  paid,  is  it  less  compulsory  upon 
the  master  to  have  such  pilot  on  board  ?  It  was  so  urged  in  the 
argument  of  counsel,  upon  the  supposition  that  such  argument  had 
prevailed  in  the  case  of  the  Attorney-General  v.  Case ;  but  I  have 
shown  that  there  is  a  mistake  in  the  report  of  that  case,  aod  that  the 
case  itself  is  no  authority  for  any  such  position.  I  have  also  further 
shown,  that  in  the  case  of  Carruthers  v.  Sidebottom,  much  weaker 
.words  were  considered  compulsory.  In  the  Liverpool  Act,  there  are 
no  such  words  as  obliged  and  required,  but  simply,  that  if  no  pilot  is 
taken,  the  pilotage  shall  be  paid.  But,  independent  of  authorities, 
look  at  the  words  of  the  act  themselves,  "obliged,"  and  "required," 
they  are  compulsory  per  se.  But  is  not  making  the  neglect  to  take  a 
pilot  punishable  with  payment  of  the  pilotage  also  a  compulsion  upon 
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the  owners  ?  Suppose  the  statute  had  mentioned  ten  times  the 
amount  of  the  pilotage,  where  would  be  the  difference  ?  It  would 
only  be  in  the  degree  of  the  compulsion,  but  not  in  the  compulsion 
itself.  I  have,  therefore,  no  hesitation  in  saying,  that  this  pilot  so 
taken  on  board,  in  obedience  to  the  act  of  parliament,  was  taken  by 
compulsion,  and  if  by  compulsion,  the  owners  are  not  responsible  for 
his  acts.  Then  what  is  the  true  description  of  the  facts  of  this  case  ? 
The  owners  of  The  Websters  charge  generally,  that  the  collision  took 
place  from  the  fault  of  those  on  board  The  Maria.  Now  the  fault,  if 
fault  there  was,  consisted  either  in  proceeding  to  the  north- 
ward of  The  Websters  or  in  not  slackening  the  speed  of  The  [  *  110  ] 
Maria  by  casting  off  the  tow  rope  or  easing  it  If  the  fault 
lay  in  proceeding  to  the  northward,  it  was  the  fault  of  the  pilot,  and 
the  owners  are  not  responsible.  If,  on  the  other  hand,  the  fault  con- 
sisted in  the  not  slackening  The  Maria's  course,  upon  whom  does  the 
blame  attach  ?  Not  upon  the  master,  for  the  conduct  of  the  vessel 
was  with  the  pilot ;  and  it  would  be  a  most  dangerous  doctrine  to 
hold,  except  under  most  extraordinary  circumstances,  that  the  master 
conid  be  justified  in  interfering  with  the  pilot  in  his  proper  vocation. 
If  the  two  authorities  could  so  clash,  the  danger  would  be  materially 
augmented,  and  the  interests  of  the  owners,  which  are  now  protected 
both  by  the  general  principles  of  law  and  specific  enactments,  from 
liability  for  the  acts  of  the  pilot,  would  be  most  severely  prejudiced. 
K  no  order  was  given  to  ease  the  steamer,  the  fault  was  in  the  pilot, 
not  in  the  master;  the  owner,  therefore,  in  this  view  of  the  case, 
would  not  be  responsible. 

It  is  needless  to  prosecute  the  inquiry  further  to  the  case  of  the 
steamer  itself,  for  it  is  not  alleged,  and  could  not  be  imagined,  that 
the  steamer  would  not  fulfil  the  orders  of  the  pilot ;  and  there  is  no 
proof  of  any  disobedience  on  the  part  of  the  seamen  on  board  the 
steamer.  With  respect  to  The  Grafton,  I  see  no  occasion  to  consider 
whether  the  accident  did  or  did  not  arise  from  the  fault  of  the  persons 
on  board  her ;  for  if  it  did,  there  can  be  no  dispute  that  The  Maria  is 
not  responsible. 

Assuming,  therefore,  that  the  accident  was  occasioned  by  The 
Maria,  I  am  of  opinion  that,  under  the  circumstances  of  this  case,  it 
was  the  fault  of  the  pilot  who  was  taken  by  compulsion,  and  that 
the  owners  are  consequently  not  liable. 

•  The  opinion  I  have  thus  formed  in  this  case  is  founded  [  *  111  ] 
upon  the  general  principles  of  reason  and  justice ;  that  no 
one  should  be  chargeable  with  the  acts  of  another  who  is  not  an  agent 
of  his  own  election  and  choice ;  and  I  further  think,  that  it  would  be 
contrary  to  all  sense  of  equity,  to  say  to  the  owners  of  a  foreign  ves- 
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sel,  "  You  shall  take  a  pilot  of  our  selection,  of  our  appointment;  be 
he  drunk  of  sober,  negligent  or  careful,  skilful  or  ignorant,  you  shall 
be  responsible  for  his  conduct,  unless  you  choose  to  submit  to  the 
penalty,  and  penalty  it  is,  of  paying  the  pilotage  for  nothing." 

I  therefore  dismiss  the  owners  of  The  Maria  from  the  present  suit, 
but  without  costs. 


The  Aline,  Stockebye. 
December  3,  1839. 

The  saccefisfal  snitor  in  a  cause  of  damage  has  a  lien  upon  the  property  condemned,  to  the 

fall  extent  of  the  owner's  interest  in  the  vessel. 
His  lien  is  paramount  to  the  claim  of  a  mortgagee  or  bondholder  prior  to  the  period  when 

the  damage  is  done. 
Also  extends,  in  case  of  a  deficiency  of  proceeds,  to  subsequent  accretions  in  the  mine  of  the 

ship  arising  from  repairs  effected  at  the  expense  of  the  owner. 
AUier^  where  money  has  been  advanced  and  repairs  effected  by  a  stranger,  and  a  twttoouy 

bond  has  been  bcnajide  given  for  the  amount  of  such  repairs. 
Sembie^  in  such  case  the  subsequent  bondholder  would  have  a  lien  upon  the  proceeds  to  the 

ei^tent  of  the  increased  value  of  the  vessel  arising  from  the  repairs. 
Semhk :  the  Court  of  Admiralty  has  jurisdiction  where  a  bond  has  been  granted,  and  the  ship 

has  never  put  to  sea.^ 
Also,  where  a  mere  agreement  for  a  bond  has  been  entered  into,  but  no  bond  actnsDy  giTen- 
Before  the  court  will  direct  freight  to  be  brought  in,  it  must  be  satisfied  that  freight  has  acta- 

ally  been  received. 

This  was  a  question  as  to  the  validity  of  an  agreement  for  a  bond 
of  bottomry  made  by  the  master  under  the  following  circumstances : 
The  act  on  petition  on  behalf  of  the  bondholder  set  forth — That 
the  schooner,  The  Aline,  came  into  Cowes  in  a  damaged  state  on  the 
23d  of  September,  1838,  and  that  application  was  immediately  made 
by  the  master  to  a  Mr.  Day,  a  merchant  of  that  port,  to  assist  him  in 
procuring  the  necessary  repairs ;  that  Mr.  Day  declined  to  furnish  the 
requisite  assistance,  unless  the  master  should  execute  a  bottomry 
bond  for  such  sums  as  might  be  expended ;  that  the  master  agreed 
to  execute  a  bond  of  bottomry,  and  upon  the  faith  of  such  agreement, 
Mr.  Day  gave  directions  for  the  repairs,  which  were  forth- 
[  •  112  ]  with  commenced,  and  were  completed  on  the  20th  of  •Octo- 
ber following,  prior  to  the  arrest  of  the  vessel,  and  without 
any  knowledge  on  the  part  of  Mr.  Day  of  any  intention  to  proceed 


^  [See  Pope  t;.  Nickerson,  3  Story,  R.  465.]    «  [The  Grecia,  7  Notes  of  Cases,  410.] 
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against  the  said  ship  for  damage  or  otherwise ;  that  Mr.  Day  had 
paid  or  made  himself  responsible  for  the  sum  of  254/.  25.  8d.,  and 
upwards,  expended  in  the  repairs  aforesaid. 

In  the  reply  to  the  act  it  was  alleged,  that  in  the  month  of  October, 
1838,  the  vessel  was  arrested  in  a  caus^  of  collision,  at  the  suit  of  the 
sole  owner  of  The  Panther ;  that  the  usual  proceedings  were  had, 
and  on  the  31st  of  January,  1839,  the  cause  came  on  for  hearing,  and 
the  court,  assisted  by  Trinity  Masters,  pronounced  that  the  collision 
was  occasioned  through  the  fault  of  the  master  and  crew  of  The 
Aline,  and  condemned  that  vessel,  her  tackle,  &c.,  in  the  amount  of 
the  damage  and  of  the  costs.  That  the  registrar  had  reported  the 
sum  of  220/.  135.  lOrf.,  besides  further  interest  from  March  last,  and 
the  proctor's  bill,  not  then  taxed,  to  be  due  to  the  owner  of  The  Pan- 
ther. That  the  vessel  had  been  sold  under  the  decree  of  the  court, 
and  the  proceeds,  amounting  to  the  sum  of  208/.  45.  9(/.,  had  been 
paid  into  the  registry.  That  Mr.  Day  did  not  give  directions  for  the 
repairs,  and  the  same  were  not  completed  prior  to  the  arrest  of  the 
ship,  and  without  any  knowledge  on  the  part  of  Mr.  Day  of  any 
intention  to  proceed  against  the  said  ship.  That  upon  the  Ist  of 
October,  1838,  a  formal  demand  was  made  upon  the  master  of  The 
AUne  for  the  damage  occasioned  to  the  owner  of  The  Panther,  which 
demand  the  master  peremptorily  refused  to  admit ;  that  the  repairs 
were  only  partially  effected  at  the  time  of  the  arrest,  and  afterwards 
completed  whilst  the  vessel  was  in  possession  of  the  officer 
of  the  court ;  and  that  Mr.  Day  advanced  the  money,  *  or  [  *  113  ] 
made  himself  responsible  with  a  full  knowledge  of  all  the  cir- 
cumstances of  the  case.  That  at  the  time  of  the  collision  The  Aline 
was  on  her  voyage  from  Revel  to  Oporto  with  a  vduable  cargo  of  flax, 
and  consequently  a  great  part  of  the  voyage  was  completed,  and  a 
considerable  portion  of  the  freight  earned.  That  before  the  vessel  was 
sold,  Mr.  Day  entered  into  an  arrangement  with  Messrs.  Lubbock  & 
Co.,  of  London,  the  agents  of  the  consignees  of  the  cargo,  for  the 
transshipment  of  the  cargo ;  and  that  it  was  stipulated  that  he  should 
receive  the  whole  of  the  freight  from  Revel  to  Oporto  on  delivery  of 
the  said  cargo  at  Oporto.  That  as  the  proceeds  of  the  sale  of  the 
ship  were  not  sufficient  to  pay  the  amount  of  damage,  as  reported 
by  the  registrar  to  be  due,  the  owner  of  The  Panther  was  entitled  to 
the  freight  earned  pro  raid  iiineris,  and  that  Mr.  Day  should  be 
directed  to  bring  in  an  account  of  the  freight  pro  raid  on  oath,  and 
pay  the  same  into  the  registry  of  the  court. 

The  rejoinder  of  Mr.  Day  denied  that  he  made  himself  responsible 
with  a  full  knowledge  of  the  circumstances  of  the  case,  and  stated 
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that  the  only  repairs  which  were  done  to  the  ship  after  the  arrest  did 
not  exceed  the  sum  of  10/.  That  if  any  formal  demand  was  made, 
as  stated,  upon  the  master,  it  was  wholly  unknown  to  Mr.  Day. 
That  Mr.  Day  had  not  received  or  agreed  for  the  whole  of  the  freight 
from  Revel  to  Oporto,  but  only  for  the  use  and  hire  of  his  own  vessel 
in  transporting  the  cargo  from  this  country  to  the  original  port  of 
destination. 

The  cause  was  argued  by  Addams,  for  the  bondholder. 

The  Que€n?s  Advocate^  contra. 

[  •  114  ]  •  Judgment. 

Dr.  Lushington.  In  delivering  my  judgment  in  this  case, 
I  shall  first  endeavor  to  ascertain  the  true  state  of  the  facts  as  they 
are  disclosed  in  the  proceedings,  before  I  enter  upon  any  question 
of  law  that  may  ultimately  arise.  The  greater  part  of  the  history 
of  the  case  is  undisputed  in  the  present  instance. 

It  appears  that,  during  the  night  of  the  22d  of  September,  1838, 
a  collision  took  place  off  Beachy  Head,  between  The  Aline,  a  Rus- 
sian schooner,  going  down  the  channel,  and  the  British  brig.  The 
Panther,  proceeding  up  channel  on  a  voyage  from  Gallipoli  to  St. 
Petersburg.  Both  vessels  were  much  injured  by  the  accident,  and 
The  Panther  went  into  Newhaven,  and  The  Aline  put  into  Cowes, 
for  the  purpose  of  repairing  the  damage  they  had  respectively  sus- 
tained. 

Upon  the  20th  of  October,  1838,  The  Aline  was  arrested  in  a  suit 
of  damage,  at  the  instance  of  the  owner  of  The  Panther,  and  upon 
the  31st  January  last,  this  court,  assisted  by  Trinity  Masters,  pro- 
nounced The  Aline  to  have  been  in  fault,  and  condemned  that  vessel 
in  the  expenses  of  the  damage  she  had  occasioned. 

The  amount  of  the  damage  not  being  paid.  The  Aline  was  sold 
under  the  process  of  the  court,  and  the  proceeds  were  brought  into 
the  regbtry ;  and  it  further  appears,  that  the  proceeds  so  brought  in 
are  insufficient  to  discharge  the  amount  of  the  damage  reported  by 
the  registrar  and  merchants  to  be  due  to  the  owner  of  The  Panther. 
These  are  the  admitted  facts  in  the  case. 

Mr.  Day  has  now  intervened  in  the  cause ;  and  a  claim  is  preferred 

on  his  behalf  against  the  proceeds  remaining  in  the  registry 

[  •  115  ]  of  the  court.     The  *  averment  of  Mr.  Day  is,  that  having 

no  intimation  of  any  intended  proceedings  by  the  owner  of 

The  Panther,  he  made  himself  responsible  for  the  repairs  of  The 

Aline ;  and  that  he  did  so  upon  the  promise  of  a  bottomry  bond  to 
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be  executed  in  his  favor  by  the  master,  the  vessel  being  a  foreign  ves- 
sel, and  the  owner  having  no  agent  or  correspondent  in  this  country. 
Mr.  Day  also  further  states,  that  the  repairs  were  completed  before 
the  arrest  of  the  vessel  took  place. 

The  averment  of  these  facts  is  supported  on  the  one  hand  by  the 
affidavit  of  Mr.  Day  himself,  and  is  confirmed  by  the  testimony  of 
the  master  of  The  Aline.  On  the  other  hand,  it  is  denied  by  the  owner 
of  The  Panther,  that  Mr.  Day  was  not  apprised  of  the  intended  pro- 
ceedings, and  it  is  also  asserted  that  the  repairs  of  the  vessel  were 
not  completed  until  after  the  warrant  of  arrest  had  been  executed. 

These  are  the  disputed  facts  in  the  case ;  and  in  considering  the 
statements  thus  made  on  the  one  side  and  the  other,  I  must  observe, 
in  the  first  place,  that  there  is  no  evidence  before  me  of  any  notice 
having  been  directly  given  of  the  intended  proceedings  to  Mr.  Day 
himself;  it  is  not  even  alleged  in  the  act  on  petition  that  any  sqch 
notice  was  given.  It  is  merely  stated  in  one  of  the  affidavits,  (which 
was  not  sworn  till  the  5th  of  November  last,)  that  a  formal  demand 
was  made  upon  the  master  on  the  1st  of  .October  on  behalf  of  th^ 
owner  of  The  Panther,  and  also  by  the  agent  for  Lloyd's  in  the 
presence  of  a  clerk  of  Mr.  Day.  Now  assuming  that  the  demand 
was  made  as  stated  in  the  presence  of  the  clerk,  I  do  not  think  that 
such  constructive  notice  is  a  notice  given  to  Mr.  Day  him- 
self. Mr.  *Day  swears  in  his  affidavit,  that  he  was  unap-  [  *116  ] 
prised  of  the  intended  proceedings,  and  I  cannot  hold  him 
to  be  perjured  upon  a  statement  thus  introduced  on  the  other  side, 
and  which  Mr.  Day  had.no  opportunity  of  contradicting.  As  a  mat- 
ter of  fact,  therefore,  I  must  conclude  that  Mr.  Day  had  no  notice  of 
the  intended  proceedings  at  the  time  he  made  himself  responsible  for 
the  repairs  of  this  vessel;  and  I  am  borne  out  in  this  conclusion  by. 
the  consideration,  that  it  is  highly  improbable  that  Mr.  Day  would 
have  so  made  himself  responsible  upon  the  security  of  a  bottomry 
bond  if  he  had  expected  that  the  vessel  would  have  been  arrested. 
Upon  the  second  part  of  Mr.  Day's  averment,  that  the  repairs  were 
completed  before  the  vessel  was  arrested,  I  think  it  is  clearly  esta- 
blished,  that  all  but  a  small  portion  were  furnished  before  the  warrant 
of  the  court  was  executed.  With  respect  to  that  portion,  the  ques- 
tion rests  upon  a  different  foundation. 

Having  thus  disposed  of  the  facts  of  the  case,  I  must  next  consider 
what  is  the  character  of  the  respective  claimants  in  the  cause.  The 
owner  of  The  Panther  claims,  under  the  decree  of  the  court,  to  be 
indemnified  for  the  loss  which  he  has  suffered,  out  of  the  proceeds  of 
the  vessel  by  which  that  loss  was  occasioned. 

The  claim  of  Mr.  Day  rests  upon  his  agreement  with  the  master 
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of  the  vessel  to  execute  a  bond  in  his  favor  under  circumstances 
where  a  bond  might  fairly  and  lawfully  be  taken.  In  explicating  the 
difficulty  which  arises  from  the  nature  of  the  respective  claims  thus 
set  up,  I  must  first  inquire,  what  are  the  rights  of  a  person  in  pos- 
session of  a  decree  of  this  court  in  a  cause  of  damage  by 

collision  ? 
[  •  117  ]  Now  independent  of  any  municipal  regulation,  *  it  is,  I 
apprehend,  one  of  the  great  principles  of  justice,  that  io 
cases  of  this  description,  where  the  wrong  is  done  by  the  servants  of 
the  owner,  the  owner  ought  to  make  good  the  whole  loss  occasioned 
by  their  default  In  the  courts  of  common  law,  where  the  proceed- 
ings are  in  personam^  the  operation  of  this  principle  would  be  carried 
out  in  its  fullest  extent,  unless  restrained  by  act  of  parliament 

In  these  courts,  however,  where  the  proceedings  are  in  rem,  (a 
mode  of  remedy  not  originally  given  as  the  measure  of  the  damage, 
but  as  the  best  security  for  indemnity  that  could  be  obtained,  as  the 
owner  might  be  beyond  the  reach  of  the  law,)  the  application  of 
this  principle  has  been  modified  by  municipal  regulation,  and  a 
restriction  is  imposed  limiting  the  liability  of  the  owner  of  the  ship 
doing  the  damage,  to  the  value  of  the  vessel  itself  and  of  the  freight, 
where  the  freight  can  be  attached.  Under  this  modification,  there- 
fore, the  rights  of  a  person  in  possession  of  a  decree  of  this  court  in  a 
cause  of  damage,  are  coextensive  with  the  rights  of  the  owner  in  the 
vessel  against  which  the  decree  has  been  awarded.  As  far  as  these 
extend,  all  the  rights  of  the  owner  of  the  damaging  ship  are  dearly  a 
part  of  the  fund  to  satisfy  the  successful  suitor. 

Are  there  any  other  rights,  then,  that  may  attach  upon  a  ship  doing 
the  damage  which  would  entitie  the  parties  possessing  such  rights  to 
a  preferable  consideration  ? 

In  pursuing  this  inquiry,  I  have  carefully  examined  all  the  cases 
which  are  reported,  but  I  have  been  unable  to  find  any  one  that  is  ifl 
point  with  the  present  case.     I  must,  therefore,  have  recourse  to  prin- 
ciple and  reason,  and  looking  to  the  period  when  the  dainage 
[  •  118  ]  is  done,  I  must  consider  the  claims  *  which  may  accrue 
before  that  time,  and  those  which  may  come  into  existence 
afterwards. 

Now  leaving  out  of  the  investigation  mariners'  wages  and  pnor 
salvage,  to  which  a  different  consideration  applies,  there  are,  I  think? 
only  two  descriptions  of  claim  which  it  is  necessary  for  me  to  examine 
in  the  present  instance ;  namely,  mortgage,  and  bonds  of  bottomry. 

In  both  of  these  cases,  I  apprehend  that  the  mortgagee  and  the 
bondholder  cannot  take  any  right  greater  than  the  owner  could  con- 
fer ;  namely,  a  lien  on  the  ship  as  a  security  against  the  owner  and 
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all  who  claim  under  him.  I  am  also  of  opinion,  that  neither  the 
mortgagee  or  bottomry  bondholder  could  be  a  competitor  with  the 
successful  suitor  in  a  cause  of  damage,  and  for  this  reason,  that  the 
mortgage  or  bottomry  bond  might,  and  often  does,  extend  to  the  whole 
value  of  the  ship ;  if,  therefore,  the  ship  was  not  first  liable  for  the 
damage  she  had  occasioned,  the  person  receiving  the  injury  might  be 
wholly  without  a  remedy,  more  especially  where  (as  in  this  case)  the 
damage  is  done  by  a  foreigner,  and  the  only  redress  is  by  a  proceed- 
ing against  the  ship.  Another  reason  that  would  incline  the  prepon- 
derance in  favor  of  the  person  suffering  the  damage  arises  from  the 
consideration,  that  he  has  no  option,  no  caution  to  exercise  ;  the  cre- 
ditor on  mortgage  or  bottomry  has.  He  may  consider  all  the  possible 
risks,  and  advance  his  money  or  not  as  he  may  think  most  advisable 
for  bis  own  interest  He  has  an  alternative ;  the  suitor  in  a  cause  of 
damage  has  none.  In  the  case  of  the  bottomry  creditor,  moreover,  the 
risk  that  is  incurred  of  losing  his  security  is  covered  by  the  amount  of 
the  premium  he  is  entitled  to  demand. 

*  As,  therefore,  against  a  mortgagee  or  bondholder  prior  [*119] 
to  the  period  when  the  damage  is  done,  I  think  that  the  suc- 
cessful suitor  in  a  cause  of  damage  has  a  preferable  claim  to  be 
indemnified. 

Having  arrived  at  this  conclusion  upon  this  point,  I  proceed  to 
examine  in  the  next  place,  whether  a  bottomry  bond  bond  fide  granted 
for  the  purpose  of  repairing  the  vessel  after  the  damage  has  been  done, 
is  subject  to  the  same  considerations. 

Now  in  my  view  of  the  question,  it  does  appear  to  me,  that  great 
Inconvenience  would  arise  to  the  interest  of  commerce,  if  it  was  to 
be  held  universally,  that  all  subsequent  bonds  so  granted  must  give 
place  to  the  prior  claim  of  the  successful  suitor  in  a  cause  of  damage. 

In  the  case  before  me,  for  example,  suppose  that  this  vessel,  instead 
of  putting  into  Cowes,  had  gone  to  Havre  ;  that  she  had  been  there 
repaired  at  the  expense  of  a  French  merchant,  and  a  bottomry  bond 
had  been  given  for  the  amount  of  the  repairs.  What  would  be  the 
effect  of  denying  universally,  the  validity  of  a  bottomry  bond  so 
given  ?  Why,  a  very  serious  impediment  would  be  thrown  in  the  way 
of  all  bottomry  transactions.  The  lender,  at  the  time  the  application 
is  made  to  him  for  the  advances,  could  not  possibly  tell  whether  the 
vessel  in  distress  had  committed  damage  or  not  He  would,  there- 
fore, have  to.  calculate  not  merely  future  contingencies,  but  to  inquire 
into  all  past  transactions  connected  with  the  vessel.  The  necessary 
coDseqence  would  be  a  material  increase  in  the  amount  of  the  pre- 
mium. 

Again,  with  regard  to  the  case  of  the  person  who  has  recieved  the 
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damage,  is  not  his  interest  benefited  by  the  vessel  being 
[  •  120  ]  repaired  and  enabled  to  proceed  *  to  her  port  of  destination  1 

Is  he  injured  in  the  amount  of  his  indemnity  fund  ?  Not  at 
all.  His  interest,  I  have  already  stated,  is  coextensive  with  the  rights 
possessed  by  the  owner  of  the  vessel  at  the  time  when  the  damage  is 
done,  and  his  claim  is  paramount  to  the  extent  of  her  value  at  that 
period.  With  respect  to  any  subsequent  accretion  in  the  value  of  the 
vessel,  arising  from  repairs  done  after  the  period  when  the  damage 
was  occasioned,  his  claim  to  participate  in  the  benefit  of  such  increase 
of  value,  must  depend  upon  the  consideration  how  that  increase 
arises,  and  to  whom  it  in  equity  belongs.  Against  the  owner  who 
repairs  his  vessel  at  his  own  expense,  the  claim  of  the  successful 
suitor  would  extend  to  the  full  amount  of  his  loss  against  the  ship 
and  the  subsequent  repairs.  Where,  however,  the  repairs  have  been 
efiected  by  a  stranger  upon  the  security  of  a  bond  of  bottomry,  the 
case  is  altogether  different;  and  I  cannot  hold  that  universally  bonds 
so  granted  must  give  way  to  prior  claims  of  damage. 

If  I  am  so  far  right  in  my  conclusion,  how  do  these  principles  apply 
to  the  present  case  ?  It  has  been  urged  by  the  counsel  for  The  Pan- 
ther, that  the  claim  of  Mr.  Day  rests  upon  a  mere  agreement  with  the 
master,  that  a  bottomry  bond  should  be  executed  in  his  favor.  In 
common  equity,  (I  am  not  speaking  of  legal  equity,)  I  must  confess 
there  appears  to  me  to  be  no  difference  at  all  between  air  agreement 
for  a  bond  and  a  bond  itself,  and  upon  principles  of  mere  justice,  I  am 
at  a  loss  to  conceive  any  distinction  between  them.  It  has  also  been 
urged,  that  I  have  no  jurisdiction  to  decide  upon  the  validity  of  such 

an  agreement,  and  that  I  cannot,  if  so  inclined,  afford  Mr. 
[  •  121  ]  Day  the  remedy  he  seeks.     Assuming  the  *  fact  to  be  so, 

will  that  aid  the  owners  of  The  Panther?  Why  should 
they  be  benefited  at  the  expense  of  Mr.  Day,  or  receive  more  than 
they  would  otherwise  have  obtained,  because  he  has  bond  fide  assisted 
this  vessel  in  her  distress  ?  Am  I  to  give  one  of  the  parties  in  the 
suit  that  to  which  he  has  no  titlq  in  law  or  equity,  because  I  cannot 
do  justice  to  the  other  party  ?  In  the  cause  of  damage  at  least,  I  have 
undoubted  jurisdiction,  and  although  it  may  be  possible  that  I  have 
not  the  power  to  order  the  money  to  be  paid  to  Mr.  Day,  I  can  say  to 
what  the  owner  of  The  Panther  is  entitled,  and  I  cannot  in  justice 
direct  that  he  should  be  benefited  out  of  the  proceeds,  so  far  as  they 
arise  from  the  repairs  done  by  Mr.  Day  prior  to  the  period  of  the 
arrest. 

Having  thus  disposed  of  the  claim  which  is  set  up  by  the  owners 
of  The  Panther  in  this  cause,  the  next  consideration  is,  what  is  the 
proper  course  to  be  adopted  with  respect  to  the  remaining  proceeds 
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which  have  been  brought  into  the  registry  of  the  court  Here  un- 
doubtedly a  twofold  question  of  jurisdiction  arises  in  relation  to  the 
demand  which  has  been  advanced  on  behalf  of  Mr.  Day. 

The  first  question  is,  have  I  jurisdiction,  even  if  a  bond  had  been 
granted  where  the  ship  has  never  put  to  sea  ? 

Secondly,  have  I  jurisdiction  where  a  mere  agreement  for  a  bond 
has  been  entered  into,  but  no  bond  has  been  actually  given  ? 

Now  although  in  my  view  of  the  case  it  may  not  be  necessary  for 
me  to  solve  .these  difficulties  in  the  present  instance,  I  must  observe, 
that  if  this  court  has  no  jurisdiction  to  decide  the  questions  which 
thus  suggest  themselves,  consequences  must  arise  that  may 
be  wholly  inconsistent  with  justice,  and  *  highly  disadvan-  [  *  122  ] 
tageous  to  the  general  interests  of  commerce. 

In  the  first  case,  a  foreign  vessel  might  arrive  in  a  port  of  this 
country,  the  master  of  that  vessel  might  take  up  money  upon  bot- 
tomry, and  by  refusing  to  proceed  on  his  voyage  might  divest  the 
British  bondholder  of  all  remedy  for  his  bond. 

In  the  second  case,  the  bondholder  who  had  advanced  his  money 
upon  the  faith  of  an  agreement  for  a  future  bond,  might  be  equally 
defrauded  and  deprived  of  his  remedy  by  the  master's  refusal  to  exe- 
cute the  bond  for  which  he  had  stipulated.  I  am  not  aware  of  any 
decision  in  these  courts,  in  which  either  of  these  questions  has  been 
judicially  determined.  The  decisions  in  the  prize  courts  are  not 
precisely  applicable ;  it  is  to  be  observed,  however,  that  in  the  prize 
courts  ameliorations  have  been  allowed  where  the  purchaser  bought 
with  a  bad  title,  and  upon  this  broad  principle  of  equity,  that  he 
might  not  have  known  of  the  infirmity  of  his  title,  and  that  the  former 
owner  received  all  that  he  lost,  namely,  the  value  of  his  ship. 

Under  the  circumstances  of  this  case,  then,  the  course  which  I  shall 
pursue  is  this :  I  shall  pronounce  the  owner  of  The  Panther  to  be  en- 
titled to  the  value  of  the  ship  before  the  repairs  were  commenced, 
and  of  that  portion  of  the  repairs  which  were  done  after  the  arrest 
took  place ;  and  in  so  deciding  I  shall  not  hold  him  concluded  by  the 
present  asserted  value.     With  respect  to  the  residue  of  the  proceeds, 
I  shall  direct  them  for  the  present  to  remain  in  the  registry,  and  I 
shall  not  order  them  to  be  paid  out  without  the  consent  of  the  owner 
of  The  Aline,  or  at  least  until  notice  has  been  given  to  him. 
If  the  owner  of  The  Aline  should  appear,  (a  *  step  which  is,  [  *  123  ] 
I  think,  highly  improbable,)  to  contest  the  demand  of  Mr. 
Day,  and  he  should  satisfy  me  that  I  have  no  jurisdiction  to  try  the 
question,  where  there  is  no  bond,  but  only  a  mere  agreement  for  a 
bond,  I  shall  follow  the  example  of  Sir  Christopher  Robinson,  and 
direct  the  proceeds  to  remain  in  the  registry  until  a  good  title  to  them 
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can  be  established.  K,  on  the  other  hand,  the  owner  should  appear 
and  contest  the  validity  of  the  agreement  upon  the  ground  that  the 
transaction  was  not  a  bottomry  transaction,  and  he  should  induce  me 
to  come  to  the  same  conclusion,  in  that  case  I  am  inclined  to  think 
he  could  take  no  benefit,  since  the  owner  of  The  Panther  might  suc- 
cessfully intervene,  and  demand  the  remaining  proceeds  in  liquidation 
of  that  portion  of  his  claim  which  still  remains  unsatisfied.  I  do  not 
decide  this  point  at  the  present  moment;  but  such  is  my  opinion 
upon  the  subject,  an  opinion  formed  after  some  consideration. 

With  respect  to  the  application  that  is  made  by  the  owners  of  The 
Panther  in  this  case,  that  I  would  direct  Mr.  Day  to  bring  in  the 
freight  which  is  alleged  to  have  been  earned  by  The  Aline  pro  raid 
itineris  in  her  voyage  from  Revel  to  this  country,  I  must  observe  that 
there  is  no  proof  whatever  before  the  court  that  any  portion  of  such 
freight  has  ever  been  in  the  possession  of  Mr.  Day. 

Mr.  Day  expressly  denies  that  he  has  ever  received  any  such  freight, 

and  I  cannot  infer  the  contrary  from  the  mere  circumstance  that  Mr. 

Day  has  contracted  with  the  agents  of  the  consignees  of  the  cargo, 

Messrs.  Lubbock  &  Co.,  for  the  transshipment  of  the  cargo  from  this 

.    country  to  her  original  port  of  destination.    Before  the  court 

[  *  124  ]  can  direct  freight  to  be  brought  in,  it  must  be  satisfied  *  that 

freight  has  actually  been  received.     If  this  point  had  been 

established  in  the  present  instance,  I  should  have  felt  no  difficulty  in 

acceding  to  the  application,  but  in  the  total  absence  of  any  such 

proof,  I  must  reject  it. 

The  only  consideration  that  remains  is  as  to  the  costs.  With 
respect  to  these,  I  regret  that  such  questions  should  arise  in  cases  of 
small  value;  but  considering  the  difficulty  of  the  points  that  have 
been  discussed,  it  is  impossible  that  I  should  give  costs. 


The  Emancipation,  Tucker. 

JannarySl,  1840. 

Bonds  of  bottomiy  must  be  constraed  by  the  tenor  of  their  contents  alone. 

It  is  essential  for  the  validity  of  snch  bonds  that  a  maritime  risk  shonld  be  direetlj  or  indi- 
rectly expressed,  either  in  immediate  terms,  or  by  necessary  inference  from  the  contents  of 
the  bond  itself.^ 


I  [Greely  v.  Smith,  8  Wood.  &  Min.  286 ;  Leland  v.  The  Medora,  2;  Wood,  ft  Min. 
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A  bond  of  bottomry  is  not  inralidated  hj  the  circamstance  of  its  being  given  as  a  secority 

ioT  bills  of  ezcfaaoge  drawn  upon  the  owner. 
Not  necessary  for  the  validity  of  a  bond  of  bottomry  that  it  should  carry  maritime  interest 
The  fact,  however,  that  only  an  ordinary  rate  of  interest  is  demanded  is  a  material  circum- 

itanoe  in  considering  the  character  of  the  instrument  under  litigation. 

This  was  a  suit  instituted  by  John  Adamson,  of  London,  the 
assignee  of  a  bond  of  bottomry  ^  upon  the  above  ship,  her  tackle, 
apparel,  stores,  and  furniture. 


92 ;  Thomdike  v.  Stone,  11  Pick.  183 ;  The  Draco,  2  Sumn.  157 ;  The  Mary,  Paine, 
671 ;  4  Binn.  244 ;  2  Pet.  Adm.  R.  295  ;  Symmonds  v.  Hogden,  6  Bingh.  114 ;  s.  c. 
3  B.  &  Ad.  50;  The  AUas,  2  Hagg.  Adm.  R.  48.] 

1  Form  of  the  Bottomry  Bond. 

Bahama  Islands,  New  Providence. 
To  all  to  whom  these  presents  shall  come  or  may  in  any  wise  concern,  I,  William 

Henry  Tucker,  master  of  the  British  schooner  Emancipation,  of  and  belonging  to 

the  port  of  London,  in  the  county  of  Mddlesez,  in  that  part  of  Great  Britain  csJled 

England,  send  greeting : 

Whereas  the  said  schooner  Emancipation,  sailed  from  the  said  port  of  London  on 
the  23d  day  of  January  of  this  present  year  of  our  Lord,  1839,  bound  to  the  port  of 
Havana,  in  the  island  of  Cuba,  with  a  cargo  consisting  of  machinery  and  sundry  mer- 
chandise ;  and  whereas  the  said  schooner,  while  in  the  prosecution  of  the  said  voyage, 
to  wit,  on  the  tenth  day  of  this  present  month  of  March,  got  on  shore  on  the  Bahama 
bank,  whence  she  was  lightened  off  by  the  crews  of  sundry  Bahama  wrecking  vessels, 
and  bronght  into  the  port  of  Nassau  aforesaid ;  and  whereas  for  the  services  so  ren- 
dered, the  sum  of  500/-  sterling,  hath  been  awarded  to  the  crews  of  the  said  wrecking 
vessels  by  three  merchants  indifferently  chosen  to  hear  and  determine  in  the  premises ; 
and  the  said  William  Henry  Tucker  has  also  incurred  further  liabilities  at  the  said 
port  of  Nassau,  for  and  on  account  of  the  said  schooner  and  cargo,  to  the  amount  of 
81iL  68.  3d^  equal  in  the  whole  to  581/.  6^.  Sd,,  for  which  sum  of  5812.  Ss.  3d,,  he,  the 
said  William  Henry  Tucker,  hath  this  day  drawn  a  set  of  bills  of  exchange  upon 
Messrs.  Polden  and  Moreton,  of  London  aforesaid,  payable  at  sight  to  the  order  of 
Messrs.  John  Thompson  &  Co.  Now  know  ye,  that  for  securing  the  payment  of  the 
said  bills  of  exchange,  the  said  William  Henry  Tucker,  by  virtue  of  the  power  and 
authority  possessed  by  him  as  master  of  the  s^d  schooner  Emancipation,  in  cases  of 
necessity  and  emergency  in  parts  abroad,  hath  hypothecated,  bound,  and  pledged,  and 
by  these  presents  doth  hypothecate,  bind,  and  pledge  unto  John  Grey  Meadows,  his 
executors,  administrators  and  assigns,  all  that  the  aforesaid  schooner  Emancipation, 
which  said  schooner  is  of  the  description  following ;  that  is  to  say,  has  one  deck  and 
two  masts,  is  of  the  length  of  68  feet  li  inch,  of  the  breadth  of  19  feet  5^  inches,  and 
of  the  depth  of  10  feet  11  inches,  and  measures  111  and  f  |ths  tons,  is  a  schooner  with 
a  running  bowsprit,  square  stem,  carvel  built,  no  galleries,  and  male  bust  figure  head  ; 
together  with  all  and  singular  her  hull,  hold,  stores,  boats,  tackle,  apparel,  and  furni- 
toi^,  and  eveiy  thing  else  belonging  to  her ;  for  the  purpose  to  the  intent  and  mean- 
ing, that  the  said  schooner  Emancipation,  her  huU,  hold,  stores,  boats,  tackle,  apparel, 
and  furniture,  and  every  thing  else  belon^ng  to  her,  shall  be  subject,  liable  and 
chaiigeable  for  the  payment  and  satisfaction  of  the  sum  of  money  in  the  said  set  of  bills 
of  exchange  mentioned  and  every  part  thereof,  and  for  all  damages,  costs  and  losses 

VOL,  I.  —  W.  B.  8 
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[  *  125  ]      •  The  act  on  petition  set  forth,  that,  whilst  in  the  prosecu- 
tion of  a  voyage  from  the  port  of  London  to  the  Havana,  the 

[  •  126  ]  •  vessel  got  on  shore  bu  the  Bahama  bank,  firom  whence  she 
was  lightened  off  by  the  crews  of  several  Bahama  vessels,  and 
brought  in  safety  to  the  port  of  Nassau,  in  New  Providence ;  where 
claims  being  preferred  by  the  salvors  for  their  services,  the  sum  of 
500/.  was  awarded,  to  be  paid  by  the  master ;  that  the  said  master 
was  not  provided  with  funds  to  satisfy  the  said  award,  nor  to  dis- 
charge other  liabilities,  amounting  to  the  sum  of  81/.  65.  3d,  which 
he  had  incurred  for  necessaries  supplied  to  and  on  account  of  the  said 
vessel  at  Nassau,  and  that  he  had  not  any  credit  whatever  by  which 
he  could  procure  funds  to  enable  the  said  vessel  to  proceed  upon  her 
said  voyage ;  and  that  a  sale  of  the  cargo  at  Nassau,  to  the  amount 
of  such  liabilities,  would  have  been  at  almost  a  total  sacrifice. 

That  the  said  master  applied  to  John  Thompson  and  John  Grey 
Meadows,  merchants,  the  agents  for  Lloyd's  at  Nassau,  to  advance 
the  sum  of  581/.  6s.  3^/.,  for^  the  purposes  aforesaid ;  that  the  said 
Thompson  and  Meadows,  upon  the  express  condition  that  the  said 
master  should  draw  bills  of  exchange  upon  his  owners,  and  also 
execute  a  bond  of  bottomry,  lent  and  advanced  the  said  sum  of  581/- 
65.  3(/.,  and  in  consideration  thereof  the  master  did,  on  the  21st  day 
of  March  last,  draw  a  set  of  bills  of  exchange  in  their  favor  upon  his 
owners,  and  did,  on  and  by  a  certain  instrument  or  bond  of 

[  •  127  ]  bottomry  bearing  *even  date  with  the  said  bills,  hypothecate 
the  said  vessel,  to  the  effect  that  the  said  vessel  should  be 
subject  and  chargeable  for  the  repayment  of  the  said  bills,  and  for  all 
damages,  loss,  and  costs  which  should  accrue  in  case  the  same  should 
not  be  paid ;  and  for  interest  on  the  money  so  advanced,  in  case  any 
delay  should  arise  in  the  payment  thereof,  at  the  rate  of  six  per  cent, 
until  full  payment  thereof  should  be  made. 


which  shall  or  may  lawfuUj  accrue  in  case  the  said  sum  of  money  mentioned  in  the 
said  bills  of  exchange  shall  not  be  paid  by  the  said  Polden  and  Moreton  upon  either  of 
the  said  bills  being  presented  to  them  for  payment,  and  for  interest  on  the  said  sum  of 
money,  in  case  any  delay  shall  arise  in  payment  thereof,  contraiy  to  the  tenor  and 
effect  of  the  said  bills,  at  and  after  the  rate  of  6/.  per  cent  until  full  payment  thereof 
be  made,  such  rate  of  6/.  per  cent  being  the  legal  rate  of  interest  at'Uie  said  Bahama 
islands.  ^ 

Provided,  nevertheless,  and  it  is  the  true  intent  and  meaning  of  this  instrument,  that 
if  the  said  Polden  and  Moreton  shall  well  and  truly  pay  the  said  sum  of  money  in  the 
said  bills  of  exchange  mentioned  on  the  presentation  of  either  of  such  bills  for  pay> 
ment,  then  this  instrument  and  every  clause  and  article  herein  contained  «hall  cease 
and  be  utterly  void,  but  otherwise  shall  remain  in  full  force  and  virtue. 

In  witness  whereof,  the  said  William  Henry  Tucker,  &c.,  &c. 


HIGH   COURT   OF  ADMIRALTY.  128 

The  Emancipation.    1  W.  Rob. 

That  the  said  vessel  was,  in  consequence  of  the  said  loan,  enabled 
immediately  to  proceed,  and  did  proceed  on  her  voyage,  and  arrived 
in  safety  at  the  port  of  Havana,  where  she  delivered  her  cargo,  and 
earned  a  very  considerable  freight ;  that,  on  the  2l8t  of  May  last,  a 
bill  of  exchange  for  the  sum  of  581/.  6s.  3d.,  drawn  by  the  said  mas- 
ter in  favor  of  the  said  Thompson  &  Co.,  was  duly  presented,  and 
returned  dishonored  ;  that  the  said  sum  of  5812.  65.  Sd.  still  remains 
unpaid  ;  that  the  vessel  arrived  in  the  port  of  London,  about  the  12th 
of  September  last,  and  that  payment  thereof  hath  been  duly  de- 
manded of  the  master,  who  hath  refused  or  declined  to  pay  the  same, 
&a,  &c. 

In  the  reply  to  the  act,  it  was  alleged  that  the  money  was  advanced 
originally,  not  on  the  credit  of  the  ship,  but  upon  the  personal  secur- 
ity of  the  master ;  that  the  said  master  was  not  without  any  credit 
whatever  by  which  he  could  obtain  funds ;  that  the  execution  of  the 
bond  was  unnecessary,  and  that  the  said  bond  was  invalid,  by  reason 
that  it  was  only  given  for  securing  payment  of  the  bills  of  exchange, 
and  also  that  it  did  not  stipulate  that  any  maritime  risk  was  to  be 
incurred  by  the  lender. 

The  case  was  argued  by  *  Haggard^  in  support  of  the  [  *  128  ] 
bond. 

Jenner  and  Harding^  contrd. 

Judgment. 

Dr.  Lushington.  In  delivering  my  judgment  in  this  case,  I  shall 
assume  that  it  was  the  intention  of  the  contracting  parties,  at  the 
time  the  bond  was  executed,  to  give  a  good  and  valid  bottomry  bond 
in  the  legal  and  strict  sense  of  the  term.  Assuming  this,  I  am  still 
of  opinion  that  such  mere  intention  alone  is  not  sufficient  for  the 
validity  of  an  instrument  of  this  description ;  and  that  this  codrt  can- 
not-pronounce  in  favor  of  any  bond,  unless  it  shall  appear  in  express 
terms,  or  by  necessary  inference  from  the  contents  of  the  bond  itself, 
that  the  transaction  was  founded  upon  a  bottomry  consideration. 

The  rule  of  law,  that  the  meaning  of  written  instruments  must  be 
construed  by  the  tenor  of  their  contents  alone,  is  strictly  applicable 
to  cases  of  this  kind.  I  must,  therefore,  look  to  the  bond  itself  in  the 
present  instance,  without  referring  to  extrinsic  evidence  at  aU ;  and 
unless  I  can  come  to  the  conclusion,  jfrom  the  words  of  the  bond,  that 
any  maritime  risk  is  to  be  directly  or  indirectly  inferred,  I  must  hold 
that  I  have  no  authority  to  pronounce  in  favor  of  its  validity. 

The  bond  in  question  recites,  "  that  the  vessel  had  been  on  shore  ; 
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that  money  had  been  advanced  for  salvage  and  other  liabilities 
incurred  by  the  master,  on  account  of  the  vessel,  at  the  port  of  Nas- 
sau ;  that  bills  of  exchange  had  been  drawn  by  the  master  upon  his 
owners  ;  and  that  Tucker,  the  master,  had  hypothecated,  bound,  and 
pledged  unto  John  Grey  Meadows,  his  executors,  &c.,  the 

[*129  ]  aforesaid  *  vessel,  for  the  purpose  and  to  the  intent  and 
meaning  that  the  said  vessel  should  be  subject,  liable,  and 
chargeable  for  the  payment  and  satisfaction  of  the  sum  of  money  in 
the  said  bill  of  exchange  mentioned,  and  for  all  damages,  costs,  and 
losses  which  might  lawfully  accrue  in  case  the  sum  mentioned  in  the 
said  bills  shall  not  be  paid  ;  and  for  interest  on  the  said  sum  of  money 
in  case  any  delay  shall  arise  in  the  payment  thereof  contrary  to  the 
tenor  and  effect  of  the  said  bills,  at  and  after  the  rate  of  6^  per  cent, 
until  full  payment  thereof  be  made,  such  rate  of  6L  per  cent,  being 
the  legal  rate  of  interest  in  the  said  Bahama  Islands."  And  the  bond 
liien  concludes  with  the  following  proviso:  —  "Provided,  neverthe- 
less, that  it  is  the  true  intent  and  meaning  of  this  instrument,  that  if 
the  said  owners  shall  well  and  truly  pay  the  said  sum  of  money  in 
the  said  bill  of  exchange  mentioned,  on  the  presentation  of  either 
of  such  bills  for  payment,  then  this  instrument,  and  every  clause  and 
article  herein  contained,  shall  cease  and  be  utterly  void,  &c" 

Now,  looking  to  the  terms  in  which  the  bond  is  thus  drawn  up,  it  is 
clear  in  the  first  place,  upon  the  face  of  it,  that  it  was  given  as  a  secur- 
ity for  the  bills  of  exchange  which  had  been  drawn  by  the  master 
upon  his  owners.  This  circumstance,  however,  would  not  affect  its 
validity  under  the  principles  laid  down  by  the  court  in  former  cases. 
In  the  case  of  The  Augusta,^  it  was  decided,  that  where  bills  of  ex- 
change were  given  as  a  collateral  security  for  a  bond  of  bottomry,  the 
bills  would  not  destroy  the  validity  of  the  bond ;  and  in  the  case  of 
The  Tartar,  reported  in  1st  Haggard,  it  was  also  held,  that 

[  *  130  ]  a  bottomry  bond  indorsed  as  a  collateral  security  for  •  bills 
of  exchange  would  not  be  vitiated  in  consequence  of  such 
indorsement. 

If  the  objection,  therefore,  to  the  bondholder's  claim  in  this  case 
was  confined  to  the  mere  fact  that  the  bond  was  given  for  securing 
the  payment  of  the  money  advanced,  for  which  bills  were  given,  the 
opposers  of  it  would  derive  no  advantage  from  such  an  objection. 

But  the  terms  in  which  the  bond  is  drawn  up  suggest  another  con- 
sideration of  much  greater  importance  as  affecting  its  validity;  namely, 
the  total  absence  of  any  mention  of  a  maritime  risk,  either  express  or 


1  [1  Dod.  2S3.] 
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implied,  in  the  body  of  the  instrament  in  question.  I  have  looked  in 
vain  for  any  words  from  which  I  could  draw  an  inference  that  any 
maritime  risk  was  intended.  It  cannot  be  inferred  from  the  word 
hypothecate  alone ;  for  that  is  an  ambiguous  expression,  and  may 
mean  bottomry  or  mortgage  only.  Again,  it  cannot  be  inferred  from 
the  rate  of  interest  for  which  stipulation  is  made,  for  what  is  the 
interest  demanded  ?  Why,  only  6L  pear  cent,  being  the  legal  rate  of 
interest  in  the  Bahama  islands.  I  am  aware  that  it  is  not  absolutely 
necessary  that  a  bottomry  bond  should  carry  maritime  interest,  and 
that  a  party  may  be  content  with  ordinary  interest ;  but  when  the 
character  of  an  instrument  is  to  be  collected  from  its  contents,  and 
where  th^  argument  in  support  of  the  bond  is,  that  the  advance  of 
the  money  was  attended  with  risk,  it  is  a  material  circumstance,  that 
only  an  ordinary  rate  of  interest  should  be  demanded.  It  is  impossi- 
ble to  conceive  that  any  merchant  carrying  on  his  business  with  ordi- 
nary care  and  caution,  would  be  content  to  divest  himself  of  all  secur- 
ity for  the  loan  of  his  money  but  a  bottomry  bond,  and  ask 
no  greater  *  emolument  than  the  ordinary  interest  of  6/.  per  [  *  131  ] 
cent,  if  the  repayment  of  such  loan  was  to  depend  upon  the 
safe  arrival  of  the  vessel  at  the  port  of  her  destination,  after  perform- 
ing sncb  a  voyage. 

Under  the  circumstances  of  this  case,  therefore,  I  am  perfectly  satis- 
fied, that  whatever  might  have  been  the  intention  of  the  contracting 
parties  to  this  bond,  both  upon  the  face  of  the  bond  itself,  and  accord- 
ing to  legal  inference,  the  payment  of  the  money  advanced  does  not 
depend  upon  the  safe  arrival  of  the  ship.  I  must,  therefore,  pronounce 
against  the  bond.  With  respect  to  the  costs,  I  must  decline  to  grant 
the  prayer  that  has  been  made  of  the  costs  of  this  suit ;  as  I  think 
that  the  omission  of  maritime  risk  has  been  a  mistake  on  the  part  of 
the  drawer  of  the  bond. 
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The  Diana.     Greig. 
February  12,  1840. 

Construction  of  Pilot  Act,  6  Geo.  IV.  0^125.  The  exemption  from  liability  confeired  by  the 
act,  does  not  apply  when  the  damage  has  been  occasioned  by  the  joint  misconduct  of  the 
pilot  and  the  crew  on  board  of  the  vessel  proceeded  against^ 

Costs  given  from  the  time  the  act  was  written  to  upon  the  merits  of  the  case. 

This  was  a  cause  of  damage  by  collision.  An  appearance  was 
originally  given  under  protest  for  the  owners  of  The  Diana,  but  the 
court  overruled  the  protest,  and  assigned  the  parties  to  appear  abso- 
lutely. 

The  act  on  petition  stated,  that  at  about  half  past  nine  o'clock  in 

the  morning  of  the  9th  of  September,  1838,^  The  Little- 
[  *  132  ]  hampton,  of  Sunderland,  whilst  *  on  a  voyage  from  that  port 

to  the  port  of  Worthing,  with  a  cargo  of  coals,  was  work- 
ing to  windward  through  the  Gull  Stream,  with  a  weather  tide  on 
the  larboard  tack,  the  weather  being  remarkably  fine  and  clear ;  that 
The  Diana,  with  studding  sails  set  below  and  aloft,  was  observed  mn- 
ning  before  the  wind,  and  approaching  The  littlehampton ;  that  the 
crew  of  The  Littlehampton  hailed  The  Diana  to  alter  her  course,  and 
continued  so  haUing,  until  she  was  within  thirty  or  forty  fathoms  of 
The  Littlehampton ;  when,  finding  that  no  notice  was  taken,  the 
master  of  The  Littlehampton  ordered  the  helm  to  be  put  up  for  the 
purpose  of  wearing  ship ;  but  while  in  the  act  of  so  wearing,  The 
Diana  came  on  board  The  Littlehampton,  striking  her  witii  great 
violence  on  the  starboard  side,  and  cutting  her  down  to  the  water's 
edge.  That  The  Littlehampton,  in  consequence  of  the  injury  she  had 
sustained,  shortly  afterwards  went  down  in  deep  water,  and  the  crew 
escaped  with  difficulty  in  their  boats.  That  the  accident  was  wholly 
occasioned  by  the  fault  of  The  Diana,  in  not  altering  her  course,  and 
in  not  keeping  a  good  look-out. 


1  [See  The  Duke  of  Manchester,  2  W.  Rob.  479 ;  The  Christina,  8  W.  Bob.  27 ;  The 
Christiana,  7  Notes  of  Cases,  2.] 

2  The  delay  in  the  institution  of  this  suit  was  occasioned  hy  the  death  of  the  late 
judge,  Sir  John  Nicholl,  which  took  place  in  the  month  of  September,  1838.  In  con- 
sequence of  his  successor  not  being  inmiediately  appointed,  no  wairant  of  azrest  was 
extracted  from  the  registry  at  the  time ;  and  The  Diana  having  proceeded  on  a  &reign 
voyage,  escaped  out  of  the  jurisdiction  of  the  court,  from  that  period  till  the  month  of 
March,  1839,  when  she  was  discovered  at  Liverpool,  and  arrested. 
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In  reply  to  the  act,  it  was  denied  by  the  owners  of  The  Diana,  that 
no  good  look-out  was  kept  on  board  their  vessel ;  on  the  contrary,  it 
was  alleged,  that  The  Littlehampton  was  observed,  when  distant 
about  a  quarter  of  a  mile  from  the  Diana,  and  that  the  helm  of  The 
Diana  was  immediately  put  a-port,  by  which  means  the  course  of  the 
two  vessels  became  clear  of  each  other.     That  The  Littlehampton, 
instead  of  continuing  her  reach  on  the  larboard  tack,  for  which  there 
was  ample  room,  bore  round  and  endeavored  to  cross  The 
Diana,  although  repeatedly  *  hailed  to  return  to  the  other  [*133  ] 
tack ;  that  the  helm  of  The  Diana  was  immediately  put 
hard  a-starboard,  but  that  both  vessels  had  so  much  way,  that  before 
The  Diana  could  answer  her  helm,  the  collision  took  place. 

Lastly,  that  even  if  the  accident  had  been  caused  by  the  neglect  or 
incapacity  of  any  one  on  board  The  Diana,  that  the  same  was  and 
could  only  be  attributable  to  the  pUot,  inasmuch  as  The  Diana  at  the 
time  was  in  the  sole  charge  of  the  said  pilot,  and  that  all  his  orders 
were  duly  obeyed  by  the  man  at  the  helm  and  the  rest  of  the  crew. 

That  the  said  pilot  having  been  taken  on  board  under  the  pro- 
visions of  the  act  6  George  IV.  c.  125,  by  reason  of  the  premises, 
the  owners  of  The  Diana  were  not  answerable  for  the  damage. 

The  case  was  argued  befcre  Trinity  Masters  upon  the  31st  of 
January,  by 

The  Qu€en?s  Advocate  and  Ourteis^  for  the  owners  of  The  Little- 
hampton.  • 

Addams  and  Pratty  contrd. 

The  Trinity  Masters  having  pronounced  that  the  accident  was 
occasioned  by  the  neglect  and  deficiency  of  a  good  look-out  and 
management  on  board  The  Diana,  the  court  reserved  its  judgment 
till  this  day. 

Judgment. 

Dr.  Lushington.  This  case  came  on  for  hearing  upon  the  last  court 
day,  when  the  court  was  assisted  by  the  presence  of  Trinity  Masters. 

It  appears  from  the  statement  on  both  sides,  that  the  collision  took 
place  in  the  GuU  Channel,  between  Ramsgate  and  Broad- 
stairs  ;  that  The  Diana,  at  ♦the  time  of  the  accident,  was  [  •134  ] 
proceeding  up  channel  under  the  charge  of  a  pilot,  and  The 
Littlehampton  working  down  channel,  and  that  The  Littlehampton 
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sustained  so  mach  damage  in  consequence,  that  she  was  eventually 
sunk. 

On  the  part  of  The  Littlehampton,  it  is  averred,  that  the  accident 
was  occasioned  by  the  fault  of  the  persons  on  board  The  Diana ;  and 
on  the  part  of  The  Diana,  an  attempt  has  been  made  to  shift  the  blame 
from  themselves,  and  transfer  it  to  the  crew  of  The  Littlehampton. 

Now  the  Trinity  Masters  were  of  opinion,  (and  in  that  opinion  I 
concur,)  that  the  collision  was  not  occasioned  by  any  misconduct  or 
fault  of  those  on  board  The  Littlehampton.  The  point  was  directly 
put  to  them  by  the  court,  and  they  expressed  their  opinion  that  the 
accident  was  solely  occasioned  by  the  fault  of  the  persons  on  board 
The  Diana. 

Having  ascertained  this  preliminary  point,  according  to  the  princi- 
ples I  have  formerly  laid  down,  (and  to  which  I  intend  to  adhere  till 
otherwise  set  right  or  corrected  by  a  superior  tribunal,)  I  most  hold 
that  the  vessel  thus  doing  the  damage  is  primd  facie  responsible  for 
the  damage  she  has  occasioned ;  and  that  the  owners  of  The  Diana, 
in  order  to  discharge  themselves  from  such  responsibility  in  the  pre- 
sent instance,  must  bring  themselves  within  the  exception  marked 
out  by  the  act 

This  exception,  in  my  construction  of  the  act,  is  limited  to  the  case 
of  vessels  having  a  pilot  on  board  under  the  provisions  of  ihe  act, 
and  where  a  damage  is  occasioned  solely  and  entirely  through  the 
ignorance,  incapacity,  or  misconduct  of  the   pilot  so  on 

board. 
[  *  135  ]  *  The  question  then  is,  whether  the  owners  of  The  Diana 
have  brought  themselves  within  this  exception  in  the  present 
instance  ?  This  point  again  was  expressly  put  by  the  court  to  the 
Trinity  Masters  upon  the  last  court  day,  and,  they  were  of  opinion, 
that  both  the  pilot  and  the  crew  of  The  Diana  were  to  blame.  Does 
this  new  state  of  circumstances  bring  the  owners  of  The  Diana 
within  the  exception  of  the  statute  ?  To  obtain  the  exemption  from 
responsibility  conferred  by  the  act,  I  think  that  the  owners  of  The 
Diana  should  prove  that  the  accident  arose  entirely  from  the  fault  of 
the  pilot ;  that  the  exception  under  the  act  ought  to  be  construed 
strictly ;  and  that  if  the  accident  was  occasioned  by  the  joint  mis- 
conduct of  the  pilot  and  crew,  I  am  bound  to  hold  that  the  liability 
still  attaches  to  the  owners. 

That  the  facts  are  as  I  have  stated,  and  the  Trinity  Masters 
thought,  the  evidence  in  the  cause  shows.  -It  was  expressly  pleaded, 
on  the  part  of  the  owners  of  The  Littlehampton,  that  there  was  not 
a  good  look-out  on  board  of  The  Diana.    This  plea  was  directly 
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contradicted  on  the  part  of  The  Diana,  and  the  result  of  my  own 
examination  of  the  evidence  is,  that  the  proof  of  the  affirmative  is 
altogether  deficient.  In  the  affidavits  of  the  master  and  mate,  it  is 
admitted  that  they  were  both  below  deck,  having  given  up  the  ma- 
nagement of  the  vessel  to  the  pilot ;  and  it  is  only  stated  in  one  affi- 
davit, made  at  a  late  period,  that  there  was  any  look-out  at  all  on  the 
forecastle  at  the  time  the  collision  occurred. 

It  was  rightly  observed  by  the  Trinity  Masters,  that  the  mere  fact 
of  taking  a  pilot  on  board,  under  the  provisions  of  the 
statute,  did  not  exonerate  the  *  master  and  crew  from  the  [  *  136  ] 
proper  observance  of  their  own  duty.     Although  the  direc- 
tions of  the  pilot  may  be  imperative  upon  them  as  to  the  course  the 
vessel  is  to  pursue,  the  management  of  the  ship  itself  is  still  under 
the  control  of  the  master.     It  is  his  duty  to  secure  the  safe  conduct 
of  his  vessel,  by  issuing  the  necessary  orders,  and  it  is  the  duty  of  the 
crew  to  cany  these  orders  into  execution ;  and  for  the  due  perform- 
ance of  their  relative  duties,  the  master  and  crew  are  still  respectively 
responsible. 

In  the  course  of  the  argument,  it  was  suggested  that,  looking  at 
the  period  of  the  day,  and  the  course  the  vessels  were  pursuing,  no 
look-out  was  strictly  necessary.  But  the  Trinity  Masters  were  of 
opinion,  (and  rightly  so  in  my  judgment,)  that,  looking  at  the  course 
The  Diana  was  pursuing,  the  part  of  the  sea  she  was  navigating,  and 
the  number  of  vessels  she  was  likely  to  encounter  in  the  course  of 
that  navigation,  it  was  the  duty  of  the  persons  on  board  to  have  kept 
a  good  look-out  by  day  as  well  as  by  night 

Under  the  circumstances  of  the  present  case,  then,  I  am  of  opinion, 
that  no  such  look-out  was  kept  on  board  the  Diana  at  the  time  the 
collision  in  question  occurred ;  that  the  master  and  crew  were  in  con- 
sequence neglectful  of  their  duty,  and  being  the  servants  of  the 
owner,  such  owner  is  responsible  for  their  neglect. 

The  course,  therefore,  which  I  must  pursue,  is  to  pronounce  for  the 
damage  occasioned,  together  with  the  costs  6f  these  proceedings. 
But,  considering  that  the  preliminary  steps  that  have  been  taken  in 
this  cause  were  necessary  to  determine  the  proper  course  to  be  pur- 
sued, I  shall  not  give  the  costs  from  the  first  commencement 
of  the  proceedings,  but  only  *  from  the  time  the  act  was  [  *  137  ] 
written  to  by  the  owners  of  The  Diana,  with  reference  to  the 
merits  of  the  case. 

The  sentence  of  the  court  was  appealed  from,  and  upon  the  19th 
of  February,  1842,  the  judicial  committee  of  the  privy  council  dis- 
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missed  the  appeal,  and  affirmed  the  judgment  of  the  court  be- 
low.^ 


The  Mona,  Glass. 

March  18, 1840. 

The  Court  of  Admiralty  has  no  jorisdiction  to  adjudicate,  when  tiie  claim  for  wages  i5 
founded,  not  upon  the  usual  mariners'  contract,  but  upon  a  special  agreement. 

This  was  a  question  as  to  the  admissibility  of  a  summary  petition 
brought  in  by  John  Paul,  a  mariner  on  board  this  vessel,  in  a  suit  for 
subtraction  of  wages. 

The  petition  pleaded  — 

First,  that  some  time  in  or  about  the  month  of  October,  1839,  the 
vessel  The  Mona,  whereof  the  said  Glass  was  master,  was  lying  at 
the  island  of  St.  Helena,  bound  to  proceed  with  the  cargo  laden 
therein  to  the  port  of  London ;  that  the  master,  being  in  a  peculiarly 
distressed  situation,  from  the  circumstance  of  several  of  the  crew 
having  refused  to  proceed  with  the  said  vessel,  and  he  being  unable 
to  procure  a  sufficient  number  of  men  for  that  purpose,  and  liaving 
ascertained  that,  provided  the  said  John  Paul  would  join  the  ship, 
the  necessary  number  of  men  could  then  be  procured  to  navigate  her 
as  required  by  law,  the  said  master  did  thereupon  request,  and  did,  in 
and  by  certain  letters  which  he  addressed  and  sent  to  the  said  John 
Paul,  urge  him  to  proceed  in  the  said  vessel  to  England,  and  for 
which  service  the  said  master  did,  in  and  by  the  said  letters,  engage 
and  promise  to  pay  the  said  John  Paul,  in  England,  the  sum 
[  *  138  ]  of  50L  sterling,  •  and  likewise  to  pay  the  expenses  of  a  cabin 
passage  for  the  said  John  Paul  back  to  the  island  of  St  He- 
lena ;  that  it  being  necessary,  in  order  to  complete  the  regulated  num- 
ber of  the  crew,  and  in  conformity  with  the  provisions  of  the  act  of 
parliament,  that  the  name  of  the  said  John  Paul  should  appear  in  the 
ship's  articles,  the  said  master  requested  the  said  John  Paul  to  sub- 
scribe the  said  articles,  under  the  assurance  that  no  advantage  should 
be  taken  of  him  by  reason  thereof.  The  remainder  of  the  article 
then  set  forth  that  the  ship's  articles  were  signed  by  the  said  John 
Paul  on  faith  of  such  assurance,  and  that  he  served  on  board  the 
vessel,  and  duly  discharged  his  duties,  till  her  arrival  in  England,  in 

1  [4  Moore,  11.] 


! 
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December,  1839,  when  he  was  discharged  without  payment  of  his 
wages,  or  of  his  necessary  expenses  as  a  cabin  passengdr  back  to 
St  Helena ;  and  that  such  expenses  would  amount  to  70/.  The 
second  article  pleaded  and  annexed,  in  supply  of  proof,  the  letters, 
&c.,  referred  to  in  the  foregoing  article. 

The  admission  of  the  petition  was  opposed,  on  behalf  of  the  own- 
ers, by  AddamSj  who  submitted  —  That  the  claim  which  it  set  up 
was  founded,  not  upon  the  usual  mariner's  contract,  but  upon  a  spe- 
cial agreement,  the  cognizance  of  which  belonged  to  another  tribu- 
nal ;  that  under  the  doctrine  laid  down  by  Lord  Tenterden,  in  his 
book  on  Shipping,  and  adopted  by  this  court  in  the  cases  of  The 
Isabella,  2  Rob.  p.  241,  and  The  Sydney  Cove,  1  Dod.  p.  11,  this 
court  had  no  jurisdiction  to  entertain  the  present  suit,  and  that  in  so 
doing  it  would  be  subjected  to  a  prohibition  from  the  courts  of  com- 
mon law.  Lastly,  that  the  signing  of  the  ship's  articles  by 
•  the  mariner,  in  this  case,  was  not  in  conformity  with  the  [  *  139  ] 
provisions  of  the  act  of  parliament,  5  &  6  W.  IV.  c.  19,  s.  2. 

Jennerj  contra  —  That  the  doctrine  laid  down  by  Lord  Tenterden 
did  not  apply  to  the  present  case ;  that  in  the  case  of  Opy  v.  Child, 
Salk.  31,  cited  in  Lord  Tenterden's  treatise  on  Shipping,  the  Court 
of  King's  Bench  held  that  the  jurisdiction  of  the  Court  of  Admi- 
ralty, in  suits  for  seamen's  wages,  was  thus  limited :  —  That  if  there 
be  any  special  agreement  by  which  the  mariners  are  to  receive  their 
wages  in  any  other  manner  than  is  usual,  or  if  the  agreement  be 
under  seal,  so  as  to  be  more  than  a  parol  agreement,  in  such  a  case  a 
prohibition  shall  be  granted ;  that  in  this  case  there  was  nothing  in 
the  agreement  out  of  the  usual  form,  saving  what  arose  from  the 
peculiar  circumstances  of  the  case.  Lastly,  that  there  was  a  dis- 
tinction between  this  case  and  The  Isabella ;  for  that  in  the  latter 
case  the  contract  was  made  and  the  seamen  taken  on  board  in  a  port 
of  this  country ;  that  the  6  &  6  Will.  IV.  c.  19,  as  well  as  the  former 
act  on  this  subject,  related  to  mariners  going  from  this  country,  and 
not  to  those  taken  on  board  at  a  foreign  port 

Judgment. 

Dr.  LusHiNGTON.  In  deciding  upon  the  admissibility  of  this  peti- 
tion, which  comes  before  the  court  under  circumstances  of  some 
peculiarity,  I  must  first  advert  to  the  letters  which  have  been  pleaded 
and  annexed  in  supply  of  proof  of  the  mariner's  demand. 

The  first  letter  bears  date  the  23d  of  October,  1839,  and  is  to  the 
following  effect :  — >  • 
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[  •  140  ]      *  "  Dear  Sir,  —  Providing  yon  go  home  with  me  in  The 

Mona,  I  agree  to  pay  you  50/.  sterling  in  London,  on  my 

arrival  in  The  Mona,  on  demand,  and  likewise  to  furnish  you  with  a 

passage  out  again  to  St  Helena ;  all  I  expect,  or  wiU  ask  you  to  do, 

is  to  pull  a  rope  when  I  do." 

The  second  letter  is  dated  the  25th  of  October,  1839,  and  its  con- 
tents are  these :  — 

"  Dear  Sir, —  As  you  are  aware  of  the  peculiarly  distressed  situa- 
tion in  which  I  am  placed,  from  the  circumstance  of  several  of  my 
crew  refusing  to  proceed  in  the  vessel  under  present  arrangements, 
and  having  ascertained  that,  provided  you  join  the  vessel,  the  neces- 
sary number  of  men  can  be  procured  to  navigate  her  as  required  by 
law,  I  am  induced  to  request  you  will  oblige  me  by  proceeding  in  the 
vessel  to  England,  so  as  to  effect  the  desirabb  end  of  facilitating  her 
despatch  from  this  to  her  destined  port;  and  for  which  I  will  engage 
to  pay  you  in  England  the  sum  of  50L  sterling,  and  if  you  require  it, 
pay  the  expense  of  your  cabin  passage  back  to  the  island,  either 
direct  or  via  the  Cape  of  Good  Hope.  It  may  be  necessary,  in  order 
to  complete  the  regulated  number  of  hands,  to  have  your  name  in  the 
articles,  and  to  this  I  trust  you  will  have  no  objection  ;  it  is  unneces- 
sary to  assure  you  that  no  advantage  will  be  taken  of  your  being 
thus  placed  on  the  ship's  articles.  Urging  your  compliance  with  my 
wishes,  I  am,"  &c.,  &c.,  &c. 

These  letters  are  alleged  to  have  been  writtey  and  sent  to  the  mari- 
ner by  the  master  of  The  Mona,  whilst  that  vessel  was  lying  in  the 
harbor  of  St.  Helena ;  and  it  is  perfectly  clear,  both  from  the  tenor  of 
the  letters  and  also  from  the  summary  petition  itself,  that 
[*141  ]  the  present  action  is  founded  ^upon  a  special  agreement 
between  the  seaman  and  the  master  of  The  Mona,  and  not 
upon  the  ordinary  mariner's  contract. 

The  question,  therefore,  which  presents  itself  for  the  consideration 
of  the  court  is,  whether,  under  the  circumstances  of  the  case,  the 
court  would  not  be  in  danger  of  a  prohibition,  in  proceeding  to  enter^ 
tain  the  present  suit  ? 

If  such  a  result  was  likely  to  ensue,  I  am  clearly  of  opinion,  that  I 
ought  not  to  attempt  to  exercise  any  jurisdiction  in  the  case  ;  and  for 
this  reason,  that  the  defect  of  authority  in  this  court  to  try  the  cause, 
would  not  arise  propter  defectum  iriationisj  but  because  the  court  itself 
has  no  jurisdiction  over  the  subject-matter. 

Now  looking  to  the  authorities  that  have  been  cited  in  objection  to 
the  admission  of  the  summary  petition,  the  effect  of  those  authorities 
is,  I  apprehend,  plainly  this ;  that  where  there  is  a  special  agreement 
differing  from  .the  ordinary  mariner's  contract,  this  court  has  no  power 
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to  adjudicate,  and  the  cognizance  of  the  question  belongs  to  another 
jurisdiction.  This  doctrine  is  expressly  laid  down  by  Lord  Tenter- 
den  in  his  treatise  on  Shipping ;  and  it  has  also  been  adopted  in  the 
practice  of  this  court,  by  Lord  Stowell,  in  the  case  of  The  Sydney 
Cove,^  referred  to  by  the  counsel  for  the  owners.  In  that  case,  which 
was  also  a  case  of  wages,  the  learned  judge  rejected  an  additional 
article  which  was  brought  in  by  the  promoter  of  the  suit,  upon  the 
express  ground,  that  it  pleaded  a  special  agreement,  which  the  court 
had  no  authority  to  enforce. 

How  far,  then,  are  the  authorities  to  which  I  have  thus 
referred,  binding  upon  the  present  case?     It*  is  not  even  [•142] 
pretended,  on  behalf  of  the  seaman,  that  there  has  been  that 
species  of  service  performed  by  him  upon  which  the  jurisdiction  of 
this  court  is  founded ;  uamely,  the  discharge  of  the  ordinary  duty  of 
a  seaman  in  the  ordinary  and  accustomed  manner.     On  the  contrary, 
it  is  directly  stated,  that  he  was  not  to  be  required  to  perform  a  mari- 
ner's duty  at  all ;  for  the  master  himself  in  his  letter  says,  '<  all  I 
expect  or  require,  and  will  ask  you  to  do,  is  fo  pull  a  rope  when  I  do." 
Again,  there  is  this  further  peculiarity  in  the  present  case,  that  the 
ship's  articles,  as  suggested  by  the  very  terms  of  the  summary  peti- 
tion, are  said  to  be  wholly  set  aside  ;  and  the  signing  of  those  articles 
by  the  seaman  is  alleged  to  have  been  a  mere  matter  of  form,  to  com- 
plete the  number  of  the  crew  required  by  law  to  navigate  the  vessel. 

The  circumstances  of  the  case  are  undoubtedly  peculiar,  and  alto- 
gether different  from  any  case  which  has  heretofore  come  under  the 
consideration  of  the  court ;  but  I  hold  myself  bound  by  the  authori- 
ties to  which  I  have  adverted,  to  consider  the  agreement  which  is 
set  up  in  the  plea  to  be  such  a  special  agreement  as  this  court  has  no 
power  to  enforce.  I  must  therefore  decide  at  once,  without  waiting 
till  a  prohibition  issues,  that  I  have  no  jurisdiction  to  entertain  the 
suit,  and  must  reject  the  summary  petition.  By  this  decision  the 
mariner  will  not  be  subjected  to  any  hardship,  inasmuch  as  the 
rejection  of  his  petition  in  this  court  will  in  no  degree  prevent  him 
from  recovering  his  claim  elsewhere,  according  to  the  terms  of  the 
original  agreement. 

Petition  rejected. 


I  [1  Dod.  11.] 
VOL.  I. W.  R.  9 
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[  •  143  ]  •  The  Golubchick,  Bernardos. 

May  7,  1840. 

The  Court  of  Admiraltj  has  a  right  to  iaterpose  in  suits  for  wages  promoted  by  foreign  sea- 
men against  foreign  vessels. 

Consent  of  foreign  minister  or  consul  not  essential  to  found  the  jurisdiction  of  the  court  in 
such  suits.  It  is  necessary,  however,  that  notice  of  intended  proceedings  should  be  given 
in  the  first  instance  to  the  representative  of  the  government  to  which  the  vessel  proceeded 
against  belongs. 

This  was  a  suit  for  wages,  promoted  by  three  Spanish  iDariners, 
who  served  on  board  this  vessel. 

An  appearance  was  given  for  the  .master  under  protest,  setting 
forth  that  the  vessel,  the  property  of  Russian  subjects  sailed  under 
Russian  colors  in  the  month  of  September,  1838,  on  a  voyage  from 
Marseilles  to  Barcelona,  and  from  thence  to  the  coast  of  Africa ;  that 
in  the  month  of  April,  1839,  she  was  boarded  by  an  officer  of  her 
Majesty's  brig  Saracen,  and  sent  to  Sierra  Lieone,  where  some  proceed- 
ing were  instituted  before  the  mixed  Commission  Court,  and  after  a 
few  days'  detention,  the  vessel  was  released ;  that  subsequent  to  the 
said  release,  she  was  again  boarded  by  the  same  officer  and  sent  to 
England,  where  she  arrived  on  the  11th  of  June;  tiiat  after  consider- 
able delay,  she  was  again  restored  to  the  master  as  the  agent  of  the 
owners,  and  was  about  to  leave  this  country  in  the  prosecution  of  her 
voyage,  when  she  was  prevented  by  the  institution  of  this  suit;  that 
the  said  suit  had  been  promoted  without  the  sanction  or  consent  of 
the  Russian  consul  or  any  other  accredited  agent  of  that  government 
in  this  country,  and  that  by  reason  thereof  it  was  not  competent  to 
the  court  to  entertain  the  proceedings. 

The  reply  to  the  protest  on  behalf  of  the  seamen  admitted  the  facts 
as  stated,  but  denied  the  want  of  jurisdiction  in  the  court  to  entertain 
the  cause;  it  also  further  stated,  that  whilst  the  vessel  remained  at 
Portsmouth,  the  said  seamen  were  respectively  dischaiged 
[  *  144  ]  without  payment  of  their  wages,  and  that  "^the  master  refus- 
ed to  retain  them  in  the  service  of  the  ship. 

A  rejoinder  to  this  reply  was  given  in  by  the  master,  alleging  that 
the  seamen  quitted  the  vessel  voluntarily,  and  refused  to  return  on 
board ;  that  an  advance  of  money  had  been  made  to  them  by  the 
master,  for  the  payment  whereof  a  written  acknowledgment  had  been 
signed  by  the  seamen,  and  in  which  they  renounced  all  further  claims 
upon  the  owners  till  indemnification  for  the  ship's  detention  had  been 
obtained  from  the  British  government;  it  also  alleged,  that  by  the 
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laws  and  regulations  of  the  Spanish  marine,  any  subject  of  that  coun- 
try serving  as  a  seaman  on  board  a  foreign  ship,  without  the  license 
of  the  Spanish  authorities,  forfeited  his  Spanish  character  pro  hac  mce^ 
and  is,  as  regards  such  service,  deemed  to  be  of  the  country  to  which 
such  foreign  ship  belongs. 

In  support  of  the  protest,  Addams  argued  —  That  by  the  law  of 
Spain,  the  mariners  had  forfeited  their  Spanish  character,  and  pro  hac 
vice  were  to  be  considered  as  Russian  subjects ;  that  it  was  an  admitted 
fact  in  the  case,  that  the  consent  of  the  accredited  agent  of  the  Russian 
government  had  not  been  obtained  for  the  institution  of  this  suit ;  and 
that  under  the  authority  of  the  cases  The  Two  Friends,  reported 
in  Robinson,  vol.  i.  p.  271,  and  The  Courtney,  reported  in  Edwards, 
p.  239,  the  court  had  no  jurisdiction,  in  the  absence  of  such  consent, 
to  entertain  the  question.     That  the  alleged  discharge  of  the  seamen 
in  this  country  was  the  only  circumstance  that  would  give  even  a 
shadow  of  pretence  for  the  interposition  of  the  court's  author- 
ity, and  the  balance  of  the  evidence  clearly  *  established  that  [  •  145  ] 
the  mariners  voluntarily  abandoned  the  service  of  the  vessel, 
and  were  not  discharged  by  the  captain,  as  alleged  by  them  in  their 
reply  to  the  protest. 

For  the  mariners,  Queen^s  Advocate^  contrd  —  That  the  alleged 
desertion  of  the  seamen  was  not  a  matter  of  protest,  but  of  defensive 
plea,  and  had  no  bearing  upon  the  question  immediately  in  issue ; 
the  point  to  be  decided  was,  whether  the  court  had  or  had  not 
jurisdiction  to  entertain  a  suit  for  wages  earned  by  foreign  sea- 
men of  one  nation  on  board  a  foreign  vessel  of  another  nation, 
both  being  alien  friends;  that  the  mariners'  title  to  their  wages 
was  founded,  not  upon  the  municipal  law  of  this  or  any  other  par- 
ticular country,  but  upon  the  universal  maritime  law ;  and  Courts  of 
Admiralty  in  administering  that  law,  had  a  general  jurisdiction  over 
such  matters.  This  had  been  laid  down  by  a  judge  of  the  highest 
celebrity  in  America,  in  a  case  reported  in  the  2d  volume  of  Galli- 
son's  American  Reports,  p.  198,  and  upon  this  principle  it  was  to  be 
maintained  that  this  court  had  jurisdiction  to  entertain  the  seamen's 
suit  in  the  present  instance ;  that  with  respect  to  the  cases  which  had 
been  cited  in  objection  to  the  jurisdiction  of  the  court,  it  was  to  be 
observed,  that  the  cases  cited  were  distinguishable  from  and  did  not 
apply  to  the  present  case.  In  the  case  of  The  Two  Friends,  the 
point  to  be  decided,  was  the  right  of  British  seamen  to  sue  in  this 
country  for  salvage,  on  recapture  of  an  American  vessel  on  board  of 
which  they  had  served,  and  the  dictum  of  Lord  Stowell  in  that  case 
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was  a  mere  obiter  dictum  of  that  very  learned  judge.  Again, 
[  •  146  ]  in  the  case  of  The  Courtney,  which,  it  is  true,  was  a  *  case 
of  wages  promoted  by  foreigners  serving  on  board  a 
foreign  ship,  the  court  declined  to  exercise  its  jurisdiction,  upon  the 
ground  that  a  penalty  was  claimed  by  the  mariners  under  a  muni- 
cipal law  of  America,  in  addition  to  the  wages  they  had  earned.  A 
part  of  the  claim,  therefore,  in  that  case,  as  Lord  Stowell  observed, 
did  not  arise  out  of  the  general  maritime  law,  but  merely  out  of  a 
municipal  law  of  the  foreign  country,  which  this  court  had  no  au- 
thority to  enforce.  Lastly,  that  the  principle  involved  in  the  present 
question  had  been  already,  in  some  degree,  acted  upon  by  the  court, 
in  the  case  of  The  Johann  Friederich;^  and  under  the  peculiar  cir- 
cumstances of  the  present  case,  it  would  be  almost  a  denial  of  justice, 
if  the  court  should  refuse  its  jurisdiction,  and  compel  the  destitute 
mariners  to  resort  for  their  remedy  to  a  foreign  tribunal,  to  which  they 
might  have  no  access  from  want  of  funds ;  the  wages  having  been 
earned  upon  the  high  seas,  and  the  vessel  being,  at  the  time  of  arrest, 
clearly  and  undeniably  within  the  jurisdiction  of  the  court 

Judgment. 
Dr.  Lushington.  The  question  which  has  been  raised  in  this 
case,  is  the  first  question  of  the  kind  that  has  come  before  the  courtj 
since  I  have  been  in  this  chair.  I  have,  therefore,  felt  anxious  to  ex- 
amine carefully  the  principle  upon  which  this  court  exercises  jurisdic- 
tion, with  respect  to  seamen  serving  on  board  foreign  vessels.  In 
support  of  the  protest,  it  has  been  urged,  that  the  court  has  no  juris- 
diction, save  by  consent  of  the  ambassador,  consul,  or  minister  of  the 

country  to  which  the  vessel  belongs.      This  notion,  I  am 
[  *  147  ]  aware,  has  prevailed  in  these  courts  with  •  respect  to  cases  of 

this  kind,  but  I  must  confess,  that  I  have  always  felt  con- 
siderable difficulty  upon  the  point ;  and  for  this  reason,  that  if  the 
court  does  not  possess  an  inherent  jurisdiction  over  the  subject-mat- 
ter, it  is  not  possible  that  the  consent  of  an  individual  could  confer 
any  such  jurisdiction.  I  think,  therefore,  that  the  proper  mode  of 
considering  the  question  is  this :  the  court  must  possess  original  jazis- 
diction  over  the  subject-matter,  or  it  can  have  none  at  all ;  for  the 
consent  of  a  foreign  consul  or  minister  never  could  confer  a  jurisdic- 
tion upon  a  British  court  of  judicature. 

Now  upon  general  principle,  I  apprehend  that  this  court,  adminis- 
tering, as  it  does,  a  part  of  the  maritime  law  of  the  world,  would  have 
a  right  to  interpose  in  cases  of  the  present  description.    Can  it  then 


1  [1  W.  Bob.  35.] 
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be  consistent  with  the  principles  of  justice,  that  the  exercise  of  this 
right  should  depend  entirely  upon  the  consent  of  a  foreign  minister  or 
consul,  who  should  be  authorized  to  prohibit  the  court  altogether,  or  to 
induce  it  from  exercising  its  jurisdiction  ?  How  would  the  question 
stand  in  other  courts  ?  In  other  courts  of  this  country,  I  have  no 
doubt,  that  the  mariners  might  have  instituted  an  action  in  personam 
against  the  master  without  reference  to  any  consent  at  all.  Why, 
then,  should  not  proceedings  be  competent  on  their  part  in  this  court 
against  the  ship  ?  For  by  the  general  maritime  law,  the  ship  is  the 
primary  security  for  their  wages.  Is  it  just  or  proper,  that  the  con- 
sent, of  the  .foreign  representative  should  be  necessary  to  put  this 
court  in  motion,  and  should  not  be  necessary  in  a  court  of  common 
law  ?  How  is  it  possible  there  can  be  any  such  difference  between 
them? 

Upon  general  principle,  then,  I  am  inclined  to  "*  hold,  that  [  *  148  ] 
this  court  does  possess  a  competent  jurisdiction  to  adjudi- 
cate in  these  cases ;  at  the  same  time,  the  exercise  of  this  jurisdiction 
is  discretionary  with  the  court,  and  if  the  consent  of  the  representa- 
tive of  the  government  to  which  the  vessel  belongs  is  withheld,  upon 
reasonable  grounds  being  shown,  the  court  might  decline  to  exercise 
its  authority.  Indeed,  circumstances  might  occur  upon  the  face  of 
the  case  itself,  in  which  this  difficulty  might  arise ;  that  the  matter  in 
dispute  was  so  connected  with  the  municipal  law  of  a  foreign  coun- 
try, that  this  court  would  be  incompetent  to  render  impartial  justice; 
in  such  cases,  undoubtedly,  the  court  would  decline  to  adjudicate. 
Having  thus  stated  my  opinion,  that  upon  general  principle,  this 
court  has  an  authority  in  cases  of  t^is  kind  between  foreigners,  and 
that  the  propriety  of  exercising  that  authority  must  depend  upon  the 
circumstances  of  each  particular  case,  I  will  now  shortly  advert  to 
the  cases  which  have  been  reported.  These  are  but  few,  and  I  can- 
not find  that,  in  any  of  them,  the  point  in  question  has  ever  been 
directly  decided.  In  the  case  of  The  Courtney,^  which  has  been 
referred  to  by  the  counsel  for  the  owners ;  it  is  true,  that  Lord  Sto- 
well,  to  whose  high  authority  I  should  always  be  disposed  to  pay  the 
greatest  respect  and  attention,  expressed  himself  in  terms  implying 
an  opinion,  that  the  Court  of  Admiralty  could  not  entertain  a  suit  of 
this  kind  without  the  consent  of  the  representative  of  the  foreign  na- 
tion to  which  the  vessel  belonged ;  but  it  is  to  be  observed,  that  the 
decision  in  that  case  is  not  a  decision  in  point,  insomuch  that  the 
mariners  in  that  case  sued  for  a  penalty  beyond  their  wages  under  an 


1  [  Edw.  289.] 
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act  of  the   American    Congress;  the  difficulty,  therefore, 
[  *  149  ]  which  •  Lord  Stowell  had  to  contend  with  in  that  case  was, 

that  he  could  not  enforce  the  municipal  law  of  the  country 
upon  which  a  part  of  the  mariners'  claim  was  founded. 

The  next  case  is  the  case  of  The  Madonna  d'Idra,  reported  in  the 
first  volume  of  Dodson ;  with  respect  to  which  it  is  also  to  be  remarked, 
that  the  case  reported  does  not  bear  very  much  upon  the  case  in  ques- 
tion. The  vessel,  it  appears,  had  been  sold  in  a  cause  of  bottomry ; 
a  claim  upon  the  proceeds  was  preferred  by  certain  Grreek  mariners, 
and  the  question  was,  whether  they  were  entitled  to  priority  of  pay- 
ment A  further  distinction  is  also  to  be  noticed  with  respeot  to  that 
case,  namely,  that  the  captain  was  bound,  by  the  law  of  Turkey,  to 
take  his  men  back  again,  or  to  find  them  conveyance  in  other  vessels ; 
the  mariners,  therefore,  had  a  lien  upon  the  proceeds  of  the  ship  for 
their  subsistence. 

The  next  case  is  the  case  of  The  Wilhelm  Frederick,  1st  Haggard ; 
but  in  this  case,  the  question  was  only  incidentally  raised ;  the  court 
held,  that  the  ship,  at  the  time  of  arrest,  was  a  British  vessel,  the 
foreign  owner  having  directed  that  she  should  be  given  up  to  satisfy 
the  demands  of  British  creditors.  The  decision  in  that  case,  there- 
fore, was  only  to  this  extent,  that  the  surrender  of  the  vessel  by  the 
foreign  owner  was  sufficient  to  entitle  the  seamen  to  proceed  in  this 
court  to  establish  their  claim. 

The  last  case  to  which  I  shall  advert,  is  the  case  of  The  Adolph, 
3d  Haggard,  p.  249 ;  the  proceedings  in  that  case  were  in  pitnam 
against  a  Hamburg  ship,  in  a  cause  of  bottomry,  and  an  application 
was  made  to  the  court  by  one  of  the  bondholders,  that  he  might  be 

allowed  to  pay  the  wages  of  the  crew,  and  have  a  priority 
{  *  150  ]  over  the  other  bondholders  for  the  *  amount  of  the  wages  so 

paid  out  of  the  proceeds  of  the  ship.  Sir  John  Nicholl, 
before  whom  the  motion  was  made,  declined  to  make  any  order,  upon 
the  ground  that  there  was  no  one  to  consent.  This  was  the  extent  of 
the  learned  judge's  decision  in  the  case  of  The  Adolph,  and  although 
it  bears  more  closely  than  the  other  cases  to  which  I  have  adverted, 
upon  the  point  to  be  decided  in  the  present  instance,  it  cannot,  I 
think,  be  regarded  as  a  positive  decision  upon  the  point  in  question. 
The  matter  resting  thus  with  respect  to  the  reported  cases,  I  shall 
now  address  my  consideration  to  one  or  two  of  the  circumstances 
peculiar  to  this  case.  In  the  course  of  the  argument,  a  discussion 
has  been  raised  by  the  counsel  in  the  cause,  whether  the  seamen  pro- 
moting the  proceedings  are  to  be  considered  as  Spanish  subjects,  or 
whether,  for  the  purposes  of  this  suit,  they  are  to  be  regarded  as  sub- 
jects of  the  Russian  government     Now,  upon  this  point,  I  entertain 
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no  doubt  whatever ;  it  is,  I  conceive,  a  settled  doctrine  of  lawf  that 
when  a  subject  of  one  country  enters  into  the  service  of  a  ship  belong- 
ing to  the  subjects  of  another  country,  he  must  be  considered  pro  hoc 
vice  to  be  a  subject  of  that  country  to  which  the  vessel  belongs.  As 
regards  the  promoters  of  the  present  proceedings,  therefore,  I  have  no 
hesitation  in  saying,  that  for  the  purposes  of  the  present  claim,  they 
are  to  be  considered  as  Russian  subjects,  and  this  upon  general  prin- 
ciple, without  reference  to  the  particular  ordinance  of  the  Spanish 
marine,  which  has  been  pleaded  in  the  rejoinder  that  has  been  given 
in.  Another  point  that  has  been  pressed  by  the  counsel  in  arguing 
the  case,  is  the  alleged  discharge  of  the  mariners  in  this 
country ;  and  it  was  urged  with  considerable  force  *  in  sup-  [  *  161  ] 
port  of  the  mariners'  claim,  that  it  would  be  an  extreme 
hardship  upon  the  seamen,  if  the  court  should  allow  them  to  be  turned 
adrift  in  this  country,  and  the  vessel  to  proceed  to  any  part  of  the 
world  to  which  the  owners  might  think  fit  to  send  her ;  thereby  com- 
pelling the  seamen  to  seek  their  remedy  in  a  foreign  tribunal,  to  which 
they  might  have  no  means  of  access  from  want  of  resources.  Now 
this  circumstance,  if  duly  established,  would  undoubtedly  be  deserv- 
ing of  some  consideration  from  the  court ;  at  the  same  time,  it  must 
be  observed,  that  the  alleged  hardship  upon  the  mariners,  if  the  court 
should  decline  to  entertain  their  claim,  could  not,  of  itself,  confer  a 
jurisdiction  upon  the  court ;  if  the  court  were  possessed  of  an  ori- 
ginal jurisdiction,  it  might  furnish  a  strong  inducement  for  the  exer- 
cise of  that  jurisdiction  in  the  present  instance ;  but  it  would  not  give 
a  jurisdiction  which  the  court  did  not  previously  possess.  It  is  also 
to  be  observed,  that  the  fact  itself  of  the  asserted  discharge  of  the 
seamen  is  directly  put  in  issue  in  the  pleadings.  In  deciding  the 
question  that  has  been  raised,  therefore,  I  cannot  rely  upon  the  fact 
whether  they  were  discharged  or  not.  The  last  circumstance  in  the 
case  to  which  I  must  advert,  is  of  a  very  peculiar  nature ;  namely, 
that  the  court  is  entirely  uninstructed  as  to  the  original  intention  of 
the  owners  of  this  vessel  respecting  the  termination  of  the  voyage ; 
and  also  respecting  the  nature  of  the  hiring,  and  the  terms  upon 
which  the  mariners  were  engaged.  These  facts  must  have  been 
within  the  entire  knowledge  of  the  master,  and  should  have  been  ex- 
plained in  the  protest.  In  the  total  absence  of  any  information  upon 
these  points,  the  court  is  placed  in  some  difficulty ;  for  if  it  is 
to  enter  into  a  consideration  *  of  the  case,  itds  undoubtedly  [  *  152  ] 
a  matter  of  no  small  importance,  that  the  court  should  know 
Tvhether  the  vessel  was  destined  to  a  Russian  port,  or  to  the  port  of  any 
other  country.  Under  the  circumstances  of  the  case,  then,  the  course 
which  I  shall  adopt  is  this ;  I  shall  direct  the  registrar  to  write  a  letter 
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to  the  Russian  consul,  stating  that  the  suit  has  been  commenced,  and 
requesting  that  he  will  make  such  a  representation  to  the  court  as  he 
shall  think  fit  upon  the  subject  If  he  consents  to  the  proceedings, 
there  will  be  no  further  difficulty;  if  he  refuses  to  consent,  or  de- 
clines to  interfere  altogether,  I  shall  then  have  to  determine  upon  the 
course  to  be  pursued  by  the  court  under  the  circumstances. 

Upon  the  21st  of  May,  a  letter  was  addressed  to  the  registrar  of 
the  court,  by  the  Russian  consul,  to  the  following  effect :  — 

<<Rufl8iaii  Consalate-General,  ^ 
21st  May,  1840.  ) 

"  Sir, — I  have  the  honor  to  acknowledge  the  receipt  of  your  letter 
of  the  16th  instant,  and  in  reply,  to  acquaint  you,  that  having  been 
informed  by  the  owner  of  The  Golubchick,  who  is  a  Russian  subject, 
that  the  said  vessel  is  no  longer  to  be  navigated  under  the  Russian 
flag,  but  peremptorily  to  be  sold  here ;  I  shall  not,  in  my  official  cha- 
racter as  consul-general  of  his  Imperial  Majesty  of  all  the  Russias, 
interfere  in  the  cause,  &c.,  &c. 

"  I  beg,  however,  that  this  letter  may  not  be  construed  on  my  part, 
into  an  assent  or  a  dissent  from  the  proceedings  which  have  been 

instituted  against  the  vessel,  without  my  sanction  having 
[  *  153  ]  been  previously  *  asked  or  obtained,  and  at  the  same  time  to 

inform  you,  that  I  consider  much  inconvenience  would  arise, 
if  vessels  trading  to  this  country,  Russian  owned,  and  navigated  under 
the  Russian  flag,  were  liable  to  be  seized  by  process  from  the  Admi- 
ralty Court  in  this  country,  for  wages  due  to  the  seamen  under  con- 
tracts which  should  be  regulated  by  the  Russian,  and  not  by  the  Bri- 
tish code  of  maritime  laws.     I  have,"  &c.,  &c. 

Upon  the  second  session  of  Trinity  term,  4th  of  June,  1840,  the 
court  finally  disposed  of  the  question,  with  the  following  observa- 
vations. 

Per  Curiam. 

Since  the  question  was  argued  upon  a  former  court  day,  I  have 
had  an  opportunity  of  considering  the  case  referred  to  in  the  Ameri- 
can Reports,  namely,  the  case  of  The  Jerusalem.^ 

The  decision  in  that  case  was  pronounced  by  a  judge  of  the  high- 
est eminence,  Mr.  Justice  Story;  and  the  principles  laid  down  in 


^  [2  GalL  191.] 
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that  decision  most  strongly  confirm  the  previous  impression  of  my 
own  mind,  that  the  court  has  a  jurisdiction  in  all  cases  of  wages  as 
questions  of  general  maritime  law ;  although  in  some  cases  circum- 
stances may  arise  to  induce  the  court  to  decline  the  exercise  of  that 
jurisdiction. 

In  the  present  case  I  am  relieved  from  all  doubt  and  difficulty  as 
to  the  course  which  I  shall  adopt,  by  the  letter  which  has  been 
addressed  to  the  registrar  of  this  court  by  the  Russian  consul.     That 
letter  states,*  that  the  vessel  proceeded  against  is  no  longer  to  be 
navigated  under  the  Russian  flag,  but  to  be  peremptorily 
sold  here.     The  voyage  must,  therefore,  *  be  considered  as  [  *  154  ] 
having  terminated  in  this  country,  and  the  case  is  conse- 
quently one  in  which  the  court  is  bound  to  exercise  its  jurisdiction. 

I  must,  therefore,  overrule  the  protest,  and  allow  the  cause  to  pro- 
ceed ;  and  I  wish  it  to  be  understood,  that  in  all  future  cases  of  this 
kind,  it  must  be  held  to  be  indispensable  that  notice  of  the  intended 
proceedings  should  be  given,  in  the  first  instance  to  the  representative 
of  the  foreign  government.  In  so  directing,  I  do  not  mean  to  inti- 
mate that  the  court  would  feel  imperatively  bound  to  act  in  accord- 
ance with  the  views  that  might  be  entertained  by  such  representa- 
tive ;  but  I  consider  it  is  expedient  that  such  intimation  should  be 
given  in  order  that,  if  any  objection  should  be  taken  against  the  pro- 
secution of  the  proceedings  in  this  court,  the  court  being  informed  of 
the  grounds  upon  which  such  objection  is  taken,  might  be  enabled  to 
form  its  own  judgment  of  the  sufficiency  of  such  objection,  and  adopt 
such  a  course  as  may  be  most  conducive  to  the  furtherance  of  justice 
in  the  cause.  With  respect  to  the  question  of  costs,  I  shall  give  no 
costs ;  the  question  which  has  been  raised  is  a  question  primce  impreS" 
sionis^  in  which  I  have  in  some  measure  already  exceeded  what  any 
of  my  predecessors  have  done. 
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The  Hope,  Hepburn. 

Jane  16,  1840. 

The  value  of  a  vessel  condemned  in  a  cause  of  damage,  insufficient  to  answer  the  damage. 

The  master  also  a  part  owner. 
SembUf  not  competent  for  the  court  to  ingraft  upon  a  proceeding  in  rem,  a  personal  action 

against  him  to  make  good  the  excess  of  damage  beyond  the  proceeds  of  the  ship.^ 

This  was  a  cause  of  damage  by  collision,  promoted  by  the  owners 
of  the  brig  Nelson,  against  the  schooner  The  Hope,  her  tackle  appa- 
rel, and  furniture,  && 
[  •  155  ]      •  At  the  time  the  accident  occurred,  The  Hope,  of  the 
burden  of  106  tons,  and  navigated  by  a  crew  of  eight  men, 
was  proceeding  with  a  general  cargo,  bound  on  a  voyage  from  Lon- 
don- to  Inverness;  and  the  brig  Nelson  was  pursuing  her  course 
southwards,  bound  from  Seaham  to  Southampton,  with  a  cargo  of 
coals,  and  a  crew  of  only  six  hands  on  board.     The  collision  took 
place  at  midnight  upon  the  7th  of  February,  when  both  vessels  were 
off  Filey,  on  the  coast  of  Yorkshire ;  and  The  Nelson,  in  consequence 
of  the  damage  she  had  sustained,  ^as  sunk  and  totally  lost,  the  crew 
taking  refuge  on  board  The  Hope. 

For  the  owners  of  The  Nelson,  Queen  Advocate^  and  Harding,  sub- 
mitted—  That  The  Hope  being  upon  the  larboard  tack  with  the 
wind  'free,  and  The  Nekon  being  close-hauled,  and  upon  the  sta^ 
board  tack,  it  was  the  duty  of  The  Hope,  according  to  the  rule  of 
navigation  laid  down  by  the  court  in  former  cases,  to  have  given 
way,  and  that  The  Nelson  acted  properly  in  pursuing  her  course; 
that  the  night  was  clear  and  starlight,  and  the  statement  set  up  by 
the  owners  of  The  Hope  themselves,  in  their  reply  to  the  act  on  peti- 
tion, conclusively  established,  that  a  good  look-out  was  not  kept  on 
board  The  Hope,  and  that  the  accident  was  entirely  imputable  to 
that  vessel. 

Addatns  and  Bobinson,  contrd,  for  the  owners  of  The  Hope  —  That 
The  Nelson  was  inadequately  manned,  and  there  was  no  evidence  to 
show  that\the  accident  was  occasioned  by  the  mismanagement  or 
misconduct  of  the  persons  on  board  The  Hope ;  that  the  two  vessels 


1  [The  Kalamazoo,  9  Law  &  £q.  R.  557.] 
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were  approaching  each  other  in  opposite  directions,  The 
•  Nelson  bearing  to  the  south,  and  The  Hope  to  the  north  [  *  156  ] 
or  north-west,  the  wind  at  the  time  being  west-soath-west, 
and  free  for  both  vessels ;  that  according  to  the  representation  of  the 
persons  on  board  The  Nelson,  the  vessels  could  have  been  seen  at 
three  quarters  of  a  mile's  distance  from  each  other ;  and  if  so,  it  must 
have  been  obvious  to  the  persons  on  board  The  Nelson,  that  the  crew 
of  The  Hope  were  occupied  at  the  time  of  the  accident  in  shortening 
sail;  it  was,  therefore,  the  duty  of  the  Nelson  to  have  given  way, 
notwithstanding  the  rule  of  navigation  relied  on;  and  that  it  was 
solely  in  consequence  of  The  Nelson's  obstinacy  in  pursuing  her  ori- 
ginal course  that  the  damage  in  question  was  occasioned. 

The  court,  in  stating  the  facts  of  the  case  to  the  Trinity  Masters, 
by  whom  it  was  assisted,  observed— In  the  course  of  the  argument, 
blame  has  been  imputed  to  The  Nelson,  that  she  was  not  sufBciently 
manned;  but  I  am  of  opinion  that  this  circumstance  in  no  degree 
enters  into  the  consideration  of  this  case.  It  is  clear,  that  nothing 
was  done  by  that  vessel  which  raises  the  question  in  any  manner 
whatever,  and  in  point  of  law,  it  would  not  be  simply  a  question  of 
fact,  whether,  the  vessel  was  undermanned,  but  whether,  in  conse- 
quence of  a  deficiency  of  hands  on  board  her,  she  was  not  under 
sufficient  control.  It  has  also  been  further  urged  in  the  argument, 
that  if  it  was  in  the  power  of  The  Nelson,  to  have  avoided  the  colli- 
sion by  giving  way,  she  was  bound  to  have  done  so,  notwithstanding 
the  rule  of  navigation  that  has  been  referred  to.  As  a  proposition  of 
law,  I  admit  it  to  be  true,  that  no  vessel  should  unneces- 
sarily •incur  the  probability  of  a  collision  by  a  pertinacious  [  *  157  ] 
adherence  to  the  strict  rule  of  navigation.^  If  a  steam-ves- 
sel, for  instance,  should  be  nearing  another  sailing  vessel,  and  such 
vessel  should  be  steered  erroneously ;  if  the  master  of  the  steam-vessel 
should  wilfully  say  this  vessel  is  steering  wrong,  but  we  will  keep  our 
course,  and  a  collision  ensues  in  consequence,  I  should  undoubtedly 
hold  that  the  steam-vessel  was  to  blame.  The  case,  however,  is 
widely  different  with  respect  to  two  sailing  vessels,  where  there  is  an 
acknowledged  rule  which  each  vessel  is  bound  to  follow ;  if,  because 
one  vessel  which  ought  to  give  way  was  reefing  sails,  the  other 
should  act  contrary  to  custom,  the  rule  would  be  relaxed,  and  such 
an  uncertainty  ensue  as  might  lead  to  the  very  mischief  which  the 
rule  was  expressly  framed  to  prevent 


»  [The  Commerce,  3  W.  Bob.  287.] 
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Under  the  circumstances  of  the  case,  the  Trinity  Masters  were  of 
opinion,  that  The  Nelson,  being  upon  the  starboard  tack,  did  right  in 
pursuing  her  course,  and  that  The  Hope  was  to  blame  in  not  giving 
way.     The  court  accordingly  pronounced  for  the  damage  sued  for. 

The  Queeris  Advocate  then  submitted — That  the  damage  sus- 
tained by  the  owners  of  The  Nelson  was  between  1,300/.  and  1,400L, 
and  the  value  of  The  Hope  was  only  810Z. ;  it  was,  therefore,  wholly  in- 
sufficient to  answer  the  damage  in  full,  although  bail  had  been  given 
in  1,500/.,  that  the  master  pf  The  Hope  was  a  part  owner  in  that  ves- 
sel, and  that  as  such  he  was  personally  responsible  for  the  excess 
of  damage  beyond  the  proceeds  of  the  ship,  according  to  the  true 
construction  of  the  act  53  Geo^  III.  c.  159. 

[  •  158  ]  *  Addams^  contrd  —  Whatever  may  be  the  construction  of 
the  act  53  Geo.  III.  c.  159,  the  statute  in  question  can  have 
no  application  in  the  present  instance.  The  proceedings  in  the  canse 
have  been  in  the  ususil  form  by  a  proceeding  in  rem  against  the  ship 
itself.  Under  that  proceeding,  the  court  has  pronounced  its  decision 
in  the  case,  and  in  accordance  with  that  decision,  the  owners  of  The 
Hope  are  undoubtedly  responsible  to  the  full  value  of  the  ship  and  its 
appurtenances,  for  the  damage  which  the  owners  of  The  Nelson  have 
sustained.  Beyond  this  limit,  in  this  court  at  least,  they  are  no  further 
liable ;  the  attempt  to  ingraft  a  personal'  action  against  the  master 
upon  the  present  decision  of  the  court,  is  unsustainable  in  principle, 
and  wholly  unprecedented  in  the  practice  of  the  court    ' 

Per  Curtam. 
Looking  to  the  general  principles  upon  which  the  proceedings  in 
this  court  are  conducted,  it  is,  I  apprehend,  wJioUy  incompetent  for 
the  court  to  ingraft  a  personal  action  against  the  master  as  part  owner 
of  this  vessel  upon  the  proceedings  which  have  already  taken  place 
in  this  cause.     It  may  be  true,  as  stated,  that  the  proceeds  of  The 
Hope  will  prove  inadequate  to  answer  the  full  amount  of  the  damage 
which  the  owners  of  The  Nelson  have  sustained.     If  so,  it  is  un- 
doubtedly a  hardship  upon  these  owners ;  but  this  circumstance  will 
not  entitle  me  to  exercise  a  jurisdiction  in  their  behalf,  which,  accord- 
ing to  my  own  impression,  I  clearly  do  not  possess.  I  am  not  aware  of 
any  case  in  which  this  court,  in  a  proceeding  of  this  kind,  has  ever 
ingrafted  upon  it  a  further  proceeding  against  the  owners, 
[  •  159  ]  upon  the  *  ground  that  the  proceeds  of  the  vessel  proceeded 
against  have  been  insufficient  to  answer  the  full  amount  of 
the  damage  pronounced  for. 
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The  John  Dunn,  Place. 

July  23, 1840. 

Vessel  sold  under  decree  of  conrt  in  a  caose  of  damage,  proceeds  insufficient    No  bail  given. 
The  owner  of  the  yessel  personally  condemned  for  the  payment  of  costs. 

This  was  a  canse  of  collision  promoted  against  this  vessel,  her 
tackle,  apparel,  and  fomitore,  for  damage  done  to  the  brig  Tiber,  of 
South  Shields,  on  the  morning  of  the  8th  of  November,  1839. 

The  collision  took  place  about  two  miles  northward  of  Huntcliffe 
Fort,  on  the  coast  of  Yorkshire ;  and  in  donsequence  of  the  injury  she 
had  sustained.  The  Tiber  foundered,  and  was  totally  lost,  together 
with  the  cargo  laden  on  board. 

A  consolidated  action  was  entered  by  the  owners  and  crew  of  The 
Tiber,  and  also  by  the  owners  of  the  cargo ;  and  an  appearance  hav- 
ing been  given  for  the  owner  of  The  John  Dunn,  the  cause  came  on 
for  hearing  on  the  2d  session  of  Easter  Term,  when  the  court  pro- 
nounced for  the  damage  proceeded  for,  and  condemned  The  John 
Dunn  therein,  and  in  costs. 

The  vessel  was  subsequently  sold  under  a  decree  of  the  court,  and 
the  sum  of  732t  85.  was  brought  into  the  registry  as  the  net  proceeds 
of  the  sale.  The  value  of  the  property  lost  in  The  Tiber  was  estima- 
ted at  1500/. 

The  court  was  now  moved  by  Addams,  on  behalf  of  the  owners  of 
The  Tiber,  and  by  Haggard  for  the  owners  of  the  cargo,  to  de- 
cree interest  from  the  *  time  of  the  collision,  and  also  to  con-  [  *  160  ] 
demn  the  owner  of  The  John  Dunn  personally  on  the  action ; 
and  in  support  of  the  application,  the  case  of  The  Dundee  was  cited, 
reported  in  1st  vol.  Haggard's  Reports,  p.  109.^ 

The  motion  was  opposed  on  behalf  of  the  owner  of  The  John 
Dunn,  by  OurtieSj  who  submitted  —  That  a  distinction  existed  be- 
tween the  present  case  and  that  of  The  Dundee,  inasmuch  as  in  the 
case  of  The  Dundee  bail  had  been  given,  and  the  decree  of  the  court 
went  against  the  owner,  and  also  the  bail,  for  the  damage  and  the 
costs. 

That  in  this  case  no  bail  had  been  given,  and  the  act  of  parliament, 


^  [Reported  also  in  2  Hagg.  Ad.  B.  137,  where  the  decision  as  to  costs  will  be  found.] 
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63  Geo.  IIL  c.  159,  limits  the  responsibility  of  the  owners  to  the  ship 
and  her  appurtenances ;  the  proceeds  of  which  had,  in  this  instance, 
been  given  up  to  the  injured  parties.  Lastly,  that  the  court  would  in 
effect  depart  from  its  original  sentence,  if  it  ingrafted  upon  it  a  per- 
sonal monition  against  the  owner  of  The  John  Dunn,  as  prayed. 

Per  Curiam. 

Dr.  Lushington.  The  general  principles  which  are  applicable  to 
cases  of  this  description  have  been  carefully  and  correctly  laid  down 
by  Lord  Stowell  in  the  case  of  The  Dundee,  to  which  reference  has 
been  made  upon  the  present  occasion.  It  has  been  attempted,  how- 
ever, by  the  counsel  for  the  owner  of  The  John  Dunn,  to  raise  a  dis- 
tinction between  the  case  of  The  Dundee  and  the  present  case,  upon 
the  ground  that  in  the  case  of  The  Dundee  bail  had  been  given  to 
answer  the  damage  and  the  costs,  and  the  decree  went  against  the 

owner  and  also  the  bail. 
[  •  161  ]  Now,  in  my  view  of  it,  this  circumstance  does  not  con- 
stitute any  real  distinction  between  the  two  cases,  and  for  this 
reason ;  that  the  liability  of  the  bail  in  the  case  of  The  Dundee  was 
founded  upon  the  personal  responsibility  of  the  owner  of  that  vessel ; 
and  unless  the  owner  of  The  Dundee  had  been  personally  liable  for  the 
costs  of  the  action,  it  would  have  been  impossible  for  the  court  to 
have  entailed  upon  the  bail  any  such  ulterior  consequence.  Whatever 
responsibility  attached  to  the  owner  of  The  Dundee  must  have  beea 
governed  by  the  statute,  and  could  not  have  been  increased  by  the 
fact  of  the  ship  having  been  bailed,^  and  by  the  bail  undertaking  to 
do  more  than  the  statute  imposed. 

Again,  it  has  been  urged  that  the  court,  by  condemning  the  owner 
of  The  John  Dunn  personally  in  the  costs  of  this  action,  would  alter 
and  depart  from  its  original  decree ;  but  I  do  not  think  that  such 
alteration  would  be  greater  than  is  demanded  by  the  circumstances 
of  the  case.  The  first  step  in  these  cases  is  to  condemn  the  property 
of  the  persons  doing  the  injury  in  the  amount  of  the  damage  they 
have  occasioned,  and  of  the  costs ;  and  the  present  question  coold 
never  arise  until  the  property  should  have  been  sold,  and  the  proceeds 
have  proved  deficient.  It  is  also  to  be  borne  in  mind,  that  the  owner 
has  appeared  and  litigated  the  present  case.  A  different  considera- 
tion might  apply,  if  no  appearance  had  been  given,  and  the  proceed- 
ings had  been  in  pcsnam  against  the  ship ;  but  as  the  owner  of  The 
John  Dunn  has  taken  the  chance  of  the  litigation,  and  of  a  decree 
in  his  favor,  he  is  fairly  liable  for  the  expenses  occasioned  by  hb 
defence. 

Upon  the  question  of  costs,   therefore,   I  have  no  hesitation  in 
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condemning  the  owner  of  thia  vessel,  *  personally,  for  the  [  *  162  ] 
payment  thereof;  with  respect  to  the  interest  claimed  from 
the  time  of  the  collision,  I  do  not  think  the  question  arises  in  such 
a  form  as  would  justify  me  in  making  an  order  for  it 


A  prohibition  was  moved  for  in  this  case  in  the  Court  of  Queen's 
Bench,  and  a  rale  nisi  was  granted  by  the  court  In  Trinity  Term, 
1841,  the  rule  was  argued  by  Oresswelly  Q.  C,  in  support  of  the 
decision  of  this  court,  Sir  J.  Campbell  and  Sir  jP.  Pollock^  contra ; 
and  upon  the  7th  of  June,  1841,  Lord  Chief  Justice  Denman,  —  present 
Patteson,  Williams,  and  Coleridge,  justices,  —  delivered  the  opinion 
of  the  court  to  the  following  effect 

This  case  turns  entirely  upon  the  construction  to  be  put  on  the  1st 
section  of  53  Geo.  HI.  c.  159,  which  confines  the  liability  of  ship- 
owners to  answer  for  or  make  good  any  loss  or  damage  arising  or 
taking  place  by  reason  of  any  act,  neglect,  matter,  or  thing  done, 
omitted,  or  occasioned,  without  the  fault  or  privity  of  such  owners,  to 
the  value  of  the  ship  or  freight 

The  question  is,  whether  this  clause  includes  the  costs  of  recover- 
ing compensation,  whether  by  suit  against  the  owners  themselves  or 
against  the  ship,  as  well  as  the  compensation  itself,  or  whether  the 
owners  are  personally  liable  for  such  costs,  although  they  should 
exceed  the  value  of  the  ship  and  freight 

The  words  of  the  section  seem  to  apply  more  naturally  to  the 
actnal  loss  or  damage  immediately  resulting  from  the  thing  done,  - 
omitted,  or  occasioned,  and  as  costs  are  mentioned  in  the 
other  clauses  of  *the  act,  but  not  in  this,  we  see  no  reason  [  *  163  ] 
for  thinking  that  the  legislature  intended  to  include  them. 
Great  temptation  to  vexatious  litigation  would  be  held  out  by  deciding 
that  they  were  included ;  and  our  opinion  that  they  are  not,  is  strength- 
ened by  the  express  decision  of  Lord  Stowell  in  the  case  of  The 
Dundee.^     We  agree  with  that  learned  lord  in  the  view  which  he  has 
taken  of  the  statute,  and  this  rule  must  be  discharged.  —  Rule  dis- 
charged. 


^  Ex  parte  Bayne,  1  Grale  &  Davidson,  p.  874. 
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The  Tremont^  Gray. 

Janiuuy  13, 1841. 

In  cases  of  sale  under  a  decree  of  the  coart  the  transfer  of  the  ship's  register  is  not  essential 
to  the  validity  of  the  purchasers  title.  The  title  conferred  by  the  court  in  the  exercise  of 
its  authority  in  decreeing  the  sale,  is  a  sufficient  title  against  the  whole  world.  Monition 
against  the  American  consul  to  bring  in  the  register  of  an  American  ship,  sold  at  liTcr- 
pool  in  a  cause  of  bottomry,  refused. 

Proceedings  by  plea  and  proof,  the  ancient  law  of  the  Court  of  Admiralty. 

This  was  a  case  of  sui  American  vessel  which  had  been  sold  at 
Liverpool  under  a  decreee  of  the  court  in  a  cause  of  bottomry. 

Subsequent  to  the  arrest  the  ship  was  abandoned  by  the  owners, 
and  the  master  delivered  the  register  to  the  American  consul  at  Liver- 
pool, who  declined  to  restore  it,  upon  the  ground  that  having  received 
it  in  his  official  capacity,  he  was  bound  to  send  it  to  the  secretary  of 
the  treasury  of  the  United  States. 

The  ship  was  purchased  by  an  American,  and  he  refused  to  com- 
plete the  ^purchase  until  the  register  had  been  given  up.  Under 
these  circumstances, 

Bumdby  noyir  moved  the  court  for  a  monition  against  the  consal, 
calling  upon  him  to  show  cause  why  the  register  should  not  be 
brought  in ;  and  in  support  of  the  motion  it  was  urged  —  that,  upon 
general  principle  in  cases  of  this  kind,  the  documents,  which 
[  •  164  ]  were  necessary  to  establish  the  title  in  the  *  ship,  became  de 
jure  the  property  of  the  purchaser  at  the  time  when  the  sale 
was  effected ;  that  by  the  practice  of  the  court,  if  these  documents 
were  abstracted  or  withheld,  a  monition  lay  as  a  matter  of  course  to 
compel  their  production  ;  and  in  various  cases  of  British  vessels  sold 
under  the  process  of  the  court,  such  monitions  had  been  issued  and 
enforced ;  that  there  was  nothing  in  the  circumstances  of  the  case  to 
warrant  a  departure  from  the  ordinary  rule.  The  vessel  was  Ameri- 
can property,  and  had  been  purchased  by  a  citizen  of  America ;  and 
it  did  not  appear  that,  by  the  law  of  America,  the  consul  was  com- 
pelled to  withhold  the  document  in  question.  If  any  such  law  was 
intended  to  be  set  up,  the  existence  of  that  law  must  be  legally 
proved,  and  the  party  on  whose  behalf  the  motion  was  made,  was  at 
least  entitled  to  know  the  grounds  upon  which  the  delivery  of  the 
register  was  denied. 

Per  Curiam. 
In  all  cases  of  bottomry  and  salvage,  and  also  in  claims  for  wages. 
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which  are  brought  before  it,  this  court  possesses  an  undoubted  power 
to  decree  a  sale  of  the  vessel  proceeded  against,  unless  the  demand 
of  the  successful  suitor  be  satisfied.     The  jurisdiction  of  the  court  in 
these  matters  is  confirmed  by  the  municipal  law  of  this  country  and 
by  the  general  principles  of  the  maritime  law;  and  the  title  con- 
ferred by  the  court  in  the  exercise  of  this  authority  is  a  valid  title 
against  the  whole  world,  and  is  recognized  by  the  courts  of  this 
country  and  by  the  courts  of  all  other  countries.     What  then  would 
be  the  consequence  if  I  were  to  decree  the  monition  to  issue 
as  prayed  in  the  *  present  instance  ?    As  regards  the  interest  [  *  165  ] 
of  the  American  purchaser,  it  would,  I  conceive,  be  altogether 
unnecessary ;  for  I  am  clearly  of  opinion  that  the  register  is  not  re- 
quired, and  that  his  title  is  sufficiently  established  by  the  document 
issued  by  the  court  in  decreeing  the  sale  under  which  the  purchase 
has  been  made. 

On  the  other  hand,  I  feel  that  if  I  were  to  grant  the  application, 
great  inconvenience  might  arise  in  suggesting  a  doubt  as  to  the 
authority  of  the  court  to  sell  and  give  a  good  title  in  future  cases  of 
this  description.  If  the  monition  was  decreed,  it  must  issue  upon  the 
presumption  that  by  possibility  the  title  conferred  by  the  court  would 
not  be  perfect  unless  the  register  was  brought  in.  What  would  be 
the  consequence  ?  Upon  the  present  occasion,  perhaps,  the  monition 
might  be  obeyed ;  but  if  I  granted  this  motion,  I  could  not  refuse  the 
interposition  of  my  authority  in  other  cases ;  and  in  many  instances 
it  might  occur  that  the  register'  had  been  abstracted  or  conveyed  to 
other  countries ;  or  the  party  in  possession  might  obstinately  refuse 
to  give  it  up,  and  submit  to  an  attachment.  The  result  would  be, 
that  a  distrust  of  the  title  conferred  by  the  court  might  be  raised  in 
future  cases,  and  a  serious  injury  be  inflicted  upon  property  of  this 
kind,  sold  under  the  jurisdiction  of  the  court,  by  inducing  an  alarm 
io  the  minds  of  purchasers  that  something  was  necessary  to  confer  a 
valid  title  beyond  the  document  issued  by  decree  of  the  court.  It  has 
been  stated  that  similar  monitions  have  been  issued  in  the  cases  of 
British  vessels ;  but  these  cases,  it  is  to  be  observed,  are  subject  to  a 
different  consideration.  In  the  case  of  a  British  vessel  it  might  be 
necessary  to  require  the  delivery  or  production  of  the  regis- 
ter *  at  the  custom-house,  and  the  court  has  perhaps  exer-  [  *  166  ] 
cised  authority  over  subjects  of  this  country.  The  present 
case  is  altogether  different.  The  monition  is  prayed  against  the  offi- 
cial agent  of  a  foreign  government,  who  asserts  that  he  was  acting 
under  the  law  of  his  own  country  in  withholding  this  register.  It 
may  be  the  law  of  the  United  States  that,  the  register  of  this  vessel 
having  been  delivered  into  the  possession  of  the  consul,  he  is  pro- 
10* 
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hibited  from  delivering  it  up.     How  am  to  know  this  ?     Under  the 
circumstances  of  the  case,  therefore,  for  the  reasons  which  I  have 
stated,  I  must  decline  to  grant  the  present  motion. 
Motion  rejected. 


The  Lusitano,  J.  A.  Dos  Sanctos. 

January  13,  1841. 

The  Court  of  Admiralty  will  not  interfere  to  compel  the  production  of  a  ship's  papers,  r^ 
tained  by  an  agent^  upon  the  ex  parte  affidavit  of  the  owners,  the  case  not  being  an  origiBal 
cause  of  possession,  in  which  the  court  would  have  the  power  to  make  an  order  f<N:  die 
production  of  the  ship's  papers  as  incidental  to  the  cause. 

In  this  case  the  court  was  moved  to  decree  a  monition  against  a 
party  in  possession  of  the  ship's  papers,  under  the  following  circum- 
stances :  — 

The  affidavit  of  the  master,  to  lead  the  motion,  set  forth  "that  The 
Lusitano,  a  Portuguese  schooner,  whilst  on  a  voyage  from  Lisbon  to 
Havre  de  Grace,  having  suffered  damage  from  stress  of  weather  in 
the  British  Channel,  was  compelled  to  bear  up  and  anchor  in  St 
Helen's  Road ;  that  whilst  at  anchor,  G.  W.,  a  stranger  to  the  mas- 
ter, came  on  board  and  stated  to  the  master  that  he  must  go  with  him 
to  the  Portuguese  consul  at  Cowes,  and  take  his  ship's  papers  with 
him ;  that  the  master,  believing  him  to  come  from  the  Portuguese 
consulate,  having  taken  the  papers,  proceeded  with  the  said  G.  W. 
for  Cowes,  and  when  near  Cowes  Harbor  a  boat  came  along- 
[  *  167  ]  side,  *  and  N.  F.,  also  a  stranger  to  the  master,  from  on 
board  such  boat,  represented  himself  as  the  Portuguese  con- 
sul, and  demanded  the  schooner's  papers,  which  were  delivered 
accordingly ;  that  immediately  after  he  had  so  delivered  the  schoo- 
ner's papers,  the  master  went  on  shore  with  the  said  G.  W.  and  the 
said  N.  F.,  and  was  taken  by  them  to  a*  house  which  he  supposed  to 
be  the  house  of  the  Portuguese  consul ;  that  he  was  there  introduced 
to  Mr.  D.,  by  whom  he  wa%  persuaded  that  he  should  give  him  an 
authority  to  act  for  the  ship ;  that  on  the  following  morning,  in  coa- 
sequence  of  orders  given  by  the  master,  at  the  suggestion  of  Mr.  D.^ 
the  schooner  was  brought  into  Cowes  Harbor,  when  the  master 
learned  for  the  first  time  that  he  had  been  imposed  upon,  and  that 
the  said  G.  W.  and  the  said  N.  F.  were,  in  fact,  only  clerks  in  the  ser- 
vice of  Mr.  D. ;  that  the  schooner  was  thereupon  immediately  removed 
by  the  directions  of  the  master,  and  taken  to  Portsmouth,  where  she 
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was  put  under  the  protection  of  the  Portuguese  consul  at  that  port, 
and  thoroughly  repaired."  The  affidavit  also  further  set  forth,  "  that 
at  the  time  of  her  removal,  and  subsequent  thereto,  repeated  applica- 
tion had  been  made  to  Mr.  D.  to  restore  the  ship's  papers,  but  without 
success ;  that  the  schooner  is  now  ready  to  receive  her  cargo,  but  the 
master  is  unable  to  reship  the  same  and  to  proceed  on  his  voyage 
without  obtaining  possession  of  the  said  papers ;  that  a  great  part  of 
the  cargo  is  of  a  perishable  nature,  and  a  serious  injury  will  accrue 
in  consequence  to  the  owners  of  the  cargo,  and  also  of  the  ship,  by 
by  the  detention  of  the  schooner  at  Portsmouth,  &c." 

Haggard^  in  support  of  the  motion,  submitted  —  That  the 
ship's  papers  had  been  obtained  from  *  the  master  by  a  pal-  [  *  168  ] 
pable  misrepresentation,  and  that,  by  their  retention,  the 
owners  werp  virtually  deprived  of  their  property  in  the  vessel,  as  she 
could   not  proceed   to   complete   her  voyage  without  them ;   that 
although  the  master  was  a  subject  of  Portugal,  the  person  in  pos- 
session of  the  papers,  and  against  whom  the  monition  was  prayed, 
was  a  British  subject,  and  within  the  jurisdiction  of  the  court.     The 
case  was  therefore  fairly  entitled  to  the  interposition  of  the  court ; 
and  although  no  precedent  could  be  mentioned  precisely  in  point, 
upon  principle  the  court  might  safely  entertain  the  motion  under  the 
equitable  authority  with  which  it  was  invested. 

Per  Curiam.  I  should  be  much  disposed  to  assist  the  owner  of 
thb  vessel  under  the  circumstances  set  forth  in  the  master's  affidavit; 
bat  the  following  difficulty  suggests  itself  to  the  mind  of  the  court 
in  relation  to  the  application  which  is  now  made,  namely,  that  it  is,  I 
apprehend,  an  ordinary  practice  for  the  masters  of  foreign  vessels  to 
deliver  their  ship's  papers  to  agents  in  this  country,  upon  their  arrival. 
If,  therefore,  monitions  might  be  demanded  in  all  cases  of  this  kind, 
the  court  would  be  involved  in  the  investigation  of  many  questions 
upon  which  it  would  be  wholly  incompetent  to  decide.  Another 
difficulty  also  arises  from  the  consideratioa  that  the  present  case  is 
not  an  original  cause  of  possession  in  which  the  court  would  have 
the  power  to  make  an  order  for  the  production  of  the  ship's  papers, 
as  incidental  to  the  cause.  I  am  asked  to  decree  the  monition  upon 
an  ex  parte  affidavit ;  and  if  I  granted  the  application,  I  do 
not  see  that  I  have  any  authority  *  to  enforce  the  monition,  if  [  *  169  ] 
the  party  against  whom  it  should  be  taken  out  were  to 
decline  to  bring  in  the  papers,  or  fail  to  show  adequate  cause.  Un- 
less I  was  previously  satisfied  upon  this  point,  however  strong  the 
case  might  be,  and  this  case  is  undoubtedly  a  strong  case  primdfacie^ 
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I  should  be  reluctant  to  issue  the  process  in  question.    I  will  take 
time  to  consider  the  application. 

Upon  a  subsequent  court  day  the  court  finally  disposed  of  the  mo- 
tion, with  the  following  observation  :  —  Having  considered  this  appli- 
cation since  the  question  was  last  before  •me,  I  regret  to  say  that  1 
cannot  render  any  assistance  to  the  party  on  whose  behalf  the  motion 
has  been  made.  I  cannot,  in  any  fair  view  of  the  case,  consider  it  as 
a  cause  of  possession  ;  and  the  vessel,  moreover,  is  a  foreign  vessel, 
and  Mr.  D.,  the  party  withholding  the  papers,  may  possibly  have  a 
lien  upon  them,  which  might  raise  a  question  of  debt;  and  this  court, 
in  dealing  with  such  question,  would  be  exceeding  its  jurisdiction. 


The   Minerva,  Crawford. 
January  13,  1841. 

In  proceedings  in  the  Court  of  Admiralty,  the  snitor  is  entitled  to  choose  his  own  mode  of 

proceeding,  whether  by  act  on  petition,  or  by  plea  and  proof. 
Libel  in  a  case  of  bottomrj  admitted. 

This  was  a  question  as  to  the  admissibility  of  a  libel  in  a  cause  of 
bottomry. 

The  suit  had  been  commenced  by  plea  and  proof,  and  a  prelimi- 
nary objection  was  taken  to  the  form  of  the  proceeding  by  Addams 
and  Harding^  on  behalf  of  the  owners,  upon  the  ground  that  it  was 
objectionable  in  principle,  and  a  departure  from  the  established  prac- 
tice of  the  court  in  cases  of  this  kind.  That  the  usual  form  of  pro- 
ceeding was  by  act  on  petition  and  affidavit,  and  the  admission  of  the 
libel  would  entail  a  hardship  upori  the  owners  of  the  vessel 
[  •ITO  ]  •proceeded  against,  and  would  also  establish  an  inconvenient 
precedent  in  future  cases.  That  bonds  of  bottomry,  it  was 
well  known,  were  most  frequently  granted  by  the  masters  of  ships  in 
the  ports  of  countries  far  distant  from  the  residences  of  the  owners,  if, 
therefore,  suits  for  their  recovery  might  hereafter  be  brought  at  the 
option  of  the  asserted  bondholder,  in  the  mode  now  attempted  to  be 
introduced,  the  consequence  would  be,  that,  in  a  majority  of  cases  of 
this  description,  the  evidence  mufet  be  taken  by  commission  abroad, 
and  a  great  increase  of  delay  and  esipense  must  of  necessity  be  occa- 
sioned. Such  would  be  the  result  in  the  present  case,  if  the  court 
should   admit  the  libel ;   and,  at  all  events,  the  owners  of  The 
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Minerva  were  entitled  to  demand  security  for  the  costs  of  the  pro- 
ceeding. 

In  support  of  the  libel,  Queen^s  Advocate,  contra,  —  That,  in  point 
of  principle,  it  was  obvious  that  a  proceeding  by  plea  and  proof  was 
a  convenient  form  of  proceeding,  and,  in  many  cases,  indeed,  was 
indispensable  to  elucidate  the  truth  of  the  facts  set  up  on  the  one  side 
and  the  other,  by  compelling  the  evidence  of  reluctant  witnesses,  and 
the  answers  of  the  parties  in  the  cause,  which  could  not  be  done  by 
the  more  summary  form  of  an  act  on  petition.  That  the  ancient 
mode  of  conducting  all  suits  in  the  Court  of  Admiralty,  was  by  libel 
and  proof,  and,  although  in  the  modern  practice  of  the  court,  the  more 
summary  form  of  act  on  petition  and  affidavit  had  undoubtedly  pre- 
vailed, it  was  still  open  to  the  suitors  to  elect  their  own  mode  of  pro- 
ceeding, and  that  their  right  to  such  election  had  been  recognized  by 
the  court  in  the  cases  of  The  Westmoreland  and  The  Sydney  case, 
and  other  decided  cases. 

•Per  Curiam.  ['171] 

It  is,  I  think,  essential  to  the  furtherance  of  justice  in  these 
causes,  that  the  parties  in  the  suit  should  be  at  liberty  to  choose  their 
own  mode  of  proceeding,  whether  by  act  on  petition,  or  in  the  more 
solemn  form  of  plea  and  proof,  and  for  this  reason,  that  many  cases 
might  occur,  in  which,  without  the  exercise  of  this  liberty,  they  would 
be  wholly  deprived  of  the  means  of  proof  necessary  for  the  establish- 
ment of  their  case.  For  instance,  as  it  has  been  observed  by  the  Queer/ s 
Advocate,  where  the  evidence  of  reluctant  witnesses  or  the  answers  of 
the  adverse  parties  is  important  to  elucidate  the  case,  it  is  clear  that 
these  could  not  be  obtained  if  the  proceedings  were  confined  to  an 
act  on  petition,  because  it  is  notorious  that  in  an  act  on  petition  the 
testimony  is  altogether  voluntary,  and  the  court  has  no  power  to  com- 
pel a  man  to  make  an  affidavit  Again,  similar  difficulties  might  arfse 
in  cases  of  fraud,  where,  in  order  to  detect  the  real  truth  and  found- 
ation of  the  transaction,  it  may  be  necessary  to  have  the  opportu- 
nity of  cross-examining  the  witnesses  that  are  produced.  If,  there- 
fore, the  objection  that  has  been  taken  to  the  admission  of  the  libel 
rested  simply  with  the  discretion  of  the  court,  I  should  be  disposed  to 
reject  it,  but  I  apprehend  that  it  is  not  a  matter  of  option  on  my  part. 
Cases  have  been  cited  by  the  learned  counsel,  in  which  the  suitor's 
right  to  prdceed  by  plea  and  proof  has  been  recognized  by  my  prede- 
cessors in  this  chair,  and  I  myself  recollect  a  case  which  came  under 
the  consideration  of  Lord  Stowell,  in  which  it  was  expressly  stated 
by  that  learned  judge,  that  the  proceeding  by  plea  and  proof  was  the 
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ancient  law  of  the  Court  of  Admiralty ;  that  the  more  sum- 
[  •172  ]  mary  proceeding  by  act  on  petition  and  affidavit  was  intro- 
duced for  the  sake  of  convenience  alone,  and  that  it  was  a 
matter  of  right  in  any  suitor,  subject  to  the  liability  for  cost?,  to  choose 
his  own  mode  of  proceeding.  The  case  to  which  I  refer  was  a  case 
of  collision,  but  I  well  recollect  that  the  observations  of  Lord  Stowell 
were  general,  and  not  confined  to  cases  of  collision  only.  Upon  prin- 
ciple, therefore,  and  also  upon  the  precedent  of  former  decisions,  I  am 
clearly  of  opinion  that  the  bondholder  in  this  suit  is  at  liberty  to  pro- 
ceed in  the  mode  he  has  adopted,  namely,  by  libel,  and  the  examina- 
tion of  witnesses.  If,  in  so  doing,  any  unnecessary  expense  or  hard- 
ship shall  be  entailed  upon  the  owners  of  The  Minerva,  I  shall  feel  it 
my  duty  to  protect  them  from  any  such  burden,  by  holding  the  bond- 
holder responsible  for  the  costs  thereof,  even  although  I  should  alti- 
mately  pronounce  for  the  validity  of  the  bond. 

As  I  am  bound  to  presume  that  the  bond  was  duly  executed,  I 
cannot  make  an  order  of  security  for  the  costs  until  I  see  some  spe- 
cial reason  for  so  doing. 


The  Wilsons,^  Hunter. 

January  13, 1841. 

The  officers  and  crew  of  king's  ships  not  debarred  from  suing  as  salvers.  For  risk  and  labor 
encountered  in  a  salvage  service,  they  are  entitled  to  remuneration  upon  the  same  footing 
as  other  salvors.^ 

Apportionment  of  salvage  awarded. 

Mortgagee  of  the  vessel,  sold  by  decree  of  court,  allowed  to  bid  as  a  purchaser  when  the  siiip 
was  put  up  for  sale. 

In  this  case.  The  Wilsons,  of  Sunderland,  of  223  tons  burden, 
whilst  on  a  voyage  from  Leghorn  to  St  Petersburg,  with  a  cargo  of 
Italian  marble  and  paintings,  struck  upon  the  Long  Sand  on  Essex 
coast,  on  the  morning  of  the  7th  May,  1840.  Endeavors  were  made 
during  the  day  by  the  officers  and  crew  of  her  Majesty's  steamer  The 
Boxer,  assisted  by  the  crews  of  seven  smacks,  to  get  the  ves- 
[  *  173  ]  sel  off,  but  without  success.     On  the  following  *  morning,  a 


^  [Reported  on  another  point,  1  Notes  of  Cases,  1X5.] 

3  [The  Jodin,  3  Notes  of  Cases,  liO ;  The  Mary  Ann,  1  Hagg.  Ad.  R.  158.] 
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considerable  portion  of  the  cargo  having  Jbeen  taken  out  by  the 
exertions  of  the  same  parties,  The  Wilsons  was  towed  off  the 
sand  by  The  Boxer,  and  safely  carried  into  Ramsgate  Harbor  by 
some  of  the  smacksmen.  The  claim  of  The  Boxer  to  share  in  a  sal- 
vage remuneration  was  opposed  by  the  owners,  upon  the  ground  that 
she  was  a  vessel  fitted  and  maintained  at  the  public  expense,  and 
was,  therefore,  bound  to  have  rendered  her  assistance  gratuitously 
under  the  circumstances  of  the  case. 

For  the  officers  and  crew  of  the  Boxer,  Addams  and  Robinson. 

For  the  smacksmen,  Dodson  and  Harding. 

For  the  owners,  NichoU  and  Jenner, 

The  court  was  of  opinion,  that  for  personal  risk  and  labor  encoun- 
tered in  a  salvage  service,  the  officers  and  crews  of  king's  ships  are 
entitled  to  salvage  remuneration  upon  the  same  footing  as  other 
salvors. 

1800/.  awarded,  and  the  following  apportionment  directed  :  1000/. 
to  the  officers  and  crew  of  The  Boxer;  800/.  to  the  smacksmen. 
The  appraised  value  of  the  Wilsons  and  cago  was  7,384/. 


A  sale. of  the  vessel  and  a  part  of  the  cargo  was  subsequently 
decreed  by  the  court,  and  an  application  was  made  to  the  court  on 
behalf  of  a  mortgagee  of  the  vessel,  that  he  might  be  allowed  to  bid 
as  a  purchaser,  when  the  ship  was  put  up  for  sale. 

The  application  granted. 


•  The  Reward,  Hogg.  [  •  174  ] 

Jannary  21,  1841. 

DistinGtion  between  a  salyage  and  a  towage  seirice.    Towage  senrice  confined  to  vesselB 

that  have  received  no  injury  or  damage. 
Salvage  awarded. 
Affidavits  sworn  before  masters  extraordinary  in  Chancery  mnst  contain  in  the  jarat  the 

insertion  of  the  pUce  where  they  were  sworn. 

In  this  case  The  Reward,  of  325  tons  burden,  whilst  on  a  voyage 
from  London  to  Jamaica,  encountered  a  violent  gale,  and  drove  upon 
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the  Maplin  sand  in  the4i3vening  of  the  27th  November,  1840.  On 
the  following  morning,  the  weather  having  moderated}  she  was 
backed  off  the  sand  by  means  of  the  sails,  with  the  loss  of  her  two 
best  anchors  and  cables,  and  the  starboard  end  of  the  windlass  and 
bulk-head  carried  away.  She  was  proceeding  for  Sheerness  to  repair 
the  damage  when  she  fell  in  with  the  steam-tug  The  Nelson.  The 
services  of  The  Nelson  were  accepted  by  the  master,  and  The 
Reward  was  towed  back  to  the  West  India  Docks,  where  she  arrived 
about  five,  P.  M.,  of  the  same  day. 

In  the  opening  of  the  argument,  the  admission  of  three  affidavits 
brought  in  by  the  salvors  was  opposed  by  the  counsel  for  the  owners, 
upon  the  ground  that  they  had  been  sworn  before  a  master  extraordi- 
nary of  the  Court  of  Chancery,  and  the  insertion  of  the  place  where 
the  affidavits  had  been  sworn  was  omitted  in  the  jurat 

Bumaby  and  RobertsoTij  in  support  of  the  objection,  referred  to  an 
order  of  court  made  by  Lord  Chancellor  Clarendon,  A.  D.,  1661,^  and 
submitted : 

That  where  a  delegated  authority  is  conferred  by  commission  from 
a  court  of  law,  the  exercise  of  that  authority  must  be  governed  by 
the  orders  and  regulations  of  the  court  from  which  it  ema* 
[  •  175  ]  nates.  If  certain  forms  are  directed  by  the  court  to  be  •ob- 
served by  its  commissioner  in  the  discharge  of  his  functions, 
it  is  the  duty  of  such  commissioner  strictly  to  adhere  to  the  forms  so 
appointed.  It  is  imperative  upon  him  to  observe  these  forms ;  and 
upon  the  due  observance  of  them  on  his  part  must  depend  the 
validity  of  the  acts  done  by  him  in  virtue  of  his  commission.  That 
the  order  of  the  Court  of  Chancery,  which  had  been  neglected  by  the 
master  in  taking  the  affidavits  in  question,  was  not  a  mere  order  of 
form,  indifferent  in  itself,  but  one  of  the  greatest  importance ;  because 
it  was  well  known  that  the  authority  of  the  masters  extraordinary 
was  confined  within  certain  limited  distances,  and  any  affidavit  sworn 
by  them  beyond  these  limits  was  a  mere  nullity,  and  could  not  be  re- 
ceived as  legal  evidence.  That  in  the  case  of  The  King  v.  The  Jus- 
tices of  the  West  Riding  of  Yorkshire,^  the  affidavits  filed  by  the 
justices  in  answer  to  the  rule  nisi  were  rejected  by  the  Court  of 
King's  Bench  upon  this  very  ground,  namely,  that  they  had  been 
sworn  before  a  commissioner  appointed  by  the  Court  of  King's 
Bench,  and  the  order  of  the  court,  that  the  name  of  the  place  where 
sworn  should  be  inserted  in  the  jurat,  had  not  been  cohiplied  with. 


1  Beames's  Gen.  Orders  of  High  Court  of  Chanc.  p.  212. 
s  Maule  &  Sei.  vol.  ill.  p.  494. 
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Queen^s  Advocate  and  Addams,  contrd.     In  the  case  of  The  King 
V.  The  Justices  of  the  West  Riding  of  Yorkshire,  the  insertion  of 
the  place  where  the  affidavits  were  sworn  had  been  expressly  ordered 
by  the  Court  of  King's  Bench,  and  the  affidavits  were  taken  before 
a  commissioner  appointed  by  that  court    In  this  case  the  affida- 
vits were  taken  before  a  commissioner  of  another  court, 
•and  no  directions  as  to  their  form  were  prescribed  by  the  [  *176  ] 
Court  of  Admiralty :  neither  had  it  been  intimated  by  the 
court  that  it  would  not  receive  such  documents  unless  the  name  of 
the  place  where  they  should  be  sworn  was  inserted.    On  the  contrary, 
in  a  variety  of  cases  similar  affidavits  had  been  received  by  the  regis- 
trar, and  admitted  as  evidence  by  the  court,  in  which  the  insertion  of 
the  place  where  sworn  had  been  altogether  omitted. 

Per  Curiam. 

I  think  the  court  is  bound  to  sustain  the  objection  which  has  been 
raised  in  the  present  instance.  The  affidavits  in  question  purport  to 
have  been  sworn  before  a  master  extraordinary  in  chancery,  who 
derives  his  authority  solely  from  the  appointment  of  that  court. 
Upon  the  face  of  these  affidavits,  it  appears  that  the  order  of  the 
Court  of  Chancery  has  not  been  complied  with  in  the  form  in  which 
they  have  been  taken.  It  is  clear,  therefore,  that  they  would  not  be 
received  as  admissible  evidence  in  proceedings  in  the  Court  of  Chan- 
cery, and  it  would,  I  conceive,  be  an  anomaly  if  I  should  admit  them 
as  evidence  in  this  court.  Another  reason  why  they  should  not  be 
admitted  arises  from  the  circumstance  adverted  to  by  the  counsel  for 
the  owners,  namely,  that  the  authority  of  the  masters  extraordinary 
in  chancery  is  confined  within  certain  limited  distances.  How  is 
the  court  to  ascertain  whether  these  affidavits  have  been  properly 
taken  within  the  prescribed  distance,  unless  the  fact  is  duly  certified 
in  the /wra/  ?  They  may  have  been  taken  by  the  master  beyond  the 
limits  of  his  authority  ;  in  that  case  they  would  be  a  mere 
nullity.  However  false  their  depositions  might  be,  *  the  wit-  [  *  177  ] 
nesses  could  not  be  prosecuted  for  perjury.  Would  it  not 
then  be  detrimental  to  the  attainment  of  justice,  that  such  evidence 
should  be  received,  which,  supposing  it  to  be  wilfully  false,  should  be 
of  a  kind,  or  taken  in  a  manner,  that  would  not  stand  the  test  of 
inquiry  in  a  criminal  court  ?  For  these  reasons  I  must  reject  these 
affidavits ;  and  I  direct  the  practice  in  the  registry  to  be  altered  in 
future ;  at  the  same  time,  as  it  has  been  stated  to  the  court,  that 
similar  documents  have  been  heretofore  received  as  evidence,  I  shall 
give  the  salvors  the  opportunity  of  having  the  affidavits  resworn. 

The  objection  was  afterwards  waived  by  the  counsel  for  the  own- 

VOL,   I.  —  W.  R.  11 
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ers,  and  the  case  was  beard  upon  its  merits ;  and  in  delivering  its 
judgment  the  court  observed  — 

<<  In  the  course  of  the  argument  it  has  been  contended  by  the  conn* 
sel  for  the  owners,  that  the  service  which  has  been  rendered  in  this 
case  is  a  mere  towage  service ;  and  that  the  sum  of  17/.,  which  has 
been  tendered,  is  a  sufficient  remuneration,  being  at  the  rate  esta- 
blished  for  towing  a  vessel  from  the  Nore  to  London,  according  to  a 
printed  scale  of  the  company  to  which  The  Nelson  belongs.  In  my 
judgment,  the  service  of  the  salvors  is  a  service  of  a  higher  nature.  I 
apprehend  that  mere  towage  service  is  confined  to  vessels  that  have 
received  no  injury  or  damage,  and  that  mere  towage  reward  is  paya- 
ble in  those  cases  only  where  the  vessel  receiving  the  service  is  in  the 
same  condition  she  would  ordinarily  be  in  without  having  encoun- 
tered any  damage  or  accident" 

The  sum  of  801.  awarded.  The  value  of  the  ship  and  cargo  was 
8,000/. 


[  •  178  ]  •  The  Harmonib,  Prahm. 

Februarys,  1841. 

The  right  of  a  tradesman  to  retun  the  materials  of  a  ship  left  in  his  possession  for  the  pur- 
pose of  repairs  nntil  the  repairs  are  paid  for,  does  not  extend  against  the  aathoritj  of  die 
Court  of  Admiralty,  when  the  ship  is  in  possession  of  its  oflBcer  under  a  warrant  of  the 
courL^ 

Monition  against  a  sail-maker  to  hring  in  the  sails  of  an  arrested  Tessel  directed  to  iasue. 

In  this  case  the  Swedish  ketch,  The  Harmonic,  was  arrested  by 
warrant  of  the  court,  under  the  provisions  of  the  act  3  &  4  Vict, 
c.  65,  for  necessaries  supplied  to  the  said  vessel,  amounting  to  25L 
16s.  5d.  No  appearance  being  given  for  the  owners  of  the  vessel,  the 
usual  defaults  were  granted,  and  the  primum  decretum  was  signed. 

In  executing  the  commission  of  sale  decreed  by  the  court,  it  was 
ascertained  that  the  sails  belonging  to  the  vessel  were  in  the  posses- 
sion of  Andrew  Smith,  a  sail-maker,  who  refused  to  give  them  up, 
upon  the  ground  that  the  sails  had  been  left  with  him,  prior  ^  the 
arrest  of  the  vessel,  by  Prahm,  the  master,  in  order  to  their  being 
repaired ;  that  such  repairs  had  been  effected,  and  that  the  charges 
for  the  same,  amounting  to  the  sum  of  18/.  17^.  had  not  been  paid. 


I  [The  Phebe,  Ware's  R.  854;  The  Hannonie,  1  W.  Rob.  170;  Certain  Logs  of 
Mahogany,  2  Sumn.  589 ;  Taybr  v.  The  Boyai  Saxon,  Wallace,  Jr.  B.  311.] 
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Under  these  circumstances  —  Addams  moved  the  court  to  decree  a 
monition  to  issue  against  Andrew  Smith,  to  deliver  up  the  sails  to  the 
custody  of  J.  S.9  the  person  in  charge  of  the  ship  under  the  warrant  of 
the  court.  * 

The  motion  was  opposed  by  Nichollj  who  submitted  —  That  the 
sail-maker  had  a  lien  upon  the  sails ;  and,  under  the  general  law, 
he  was  justified  in  retaining  them  in  his  possession  until  the  amount 
of  the  repairs  should  be  paid. 

Per  Curiam.    Undoubtedly  the  sail-maker  has  a  lien  upon 
these  sails  to  the  amount  of  the  repsdrs  he  has  effected ;  *  and  [  *  179  ] 
under  the  general  law  he  would  be  justified  in  retaining 
possession  of  them  till  |iis  debt  is  paid,  against  the  owners  or  others 
seeking  to  dispossess  him.     As  against  the  authority  of  this  court, 
however,  he  has  no  right  to  detain  them  when  the  ship  is  in  posses- 
sion of  its  officer,  under  a  warrant  from  the  court     The  court  can 
protect  the  sail-maker  in  his  just  rights. 

Monition  directed  to  issue. 


The  Harmonie,  Prahm. 
Febroary  9,  1841. 

An  attachment  decreed  against  a  harbor  master  for  seizing  and  carrying  off  for  non-payment 
of  harbor  does  portions  of  the  rigging  of  the  ship  whilst  in  the  costody  of  the  officer  of  the 
conrt^ 

This  was  an  application  in  the  same  case,  for  an  attachment  to 
issue  against  Samuel  Browse,  for  unrigging  and  carrying  away  part 
of  the  stores  of  the  vessel  whilst  in  possession  of  the  officer  of  the 
court  The  afiidavit  to  lead  the  motion  set  forth  —  That  on  the  2d 
day  of  January,  Samuel  Browse,  the  lessee  of  the  tolls  of  the  harbor 
of  Brixham,  accompanied  by  Samuel  Saunders  and  others,  came  on 
board  The  Harmonie,  and  demanded  payment  of  the  sum  of  71.  10s. 
for  harbor  dues;  that  it  was  thereupon  stated  to  the  said  S.  B.  that 
the  deponents  could  not  pay  them,  but  that  an  application  must  be 
made  to  the  Admiralty  Court  upon  the  subject ;  that  the  said  S.  B. 
took  no  notice  of  such  statement,  but  notwithstanding  that  the  vessel 


1  [The  Harmonie,  1  W.  Rob.  178.] 
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was  then  under  arrest  by  the  authority  of  the  court,  and  that  a  com- 
mission for  the  sale  thereof  had  issued  from  the  court,  immediately, 
with  the  assistance  of  the  said  S.  Saunders  and  others,  he  commenced 
cutting  away  part  of  the  rigging  of  th#  vessel,  and  carried  away 

therefrom  in  two  carts,  which  he  had  provided  for  such  pur- 
[  •  180  ]  pose,  the  *  following  articles  belonging  to  the  vessel,  namely, 

the  best  bower  anchor,  three  booms,  two  gafts,  mast  of  the 
jolly-boat,  eight  pieces  of  rope,  being  a  portion  of  the  rigging  which 
they  had  cut  away  together  with  one  mooring  stern  fast ;  that  such 
the  conduct  of  the  said  S.  B.  is  very  prejudicial  to  the  sale  of  the 
vessel,  and  that  the  articles  taken  by  him  were  included  in  the  printed 
inventory  of  the  intended  sale  of  the 'stores  and  materials  of  the  ves- 
sel ;  that  the  said  S.  B.  was  fully  aware,  as  deponent  believes,  of  that 
fact,  as  also  of  the  vessel  being  under  arrest  by  authority  of  the  Court 
of  Admiralty,  and  of  the  appointment  of  the  commission  for  the  sale 
thereof,  &c. 

Attachment  directed  to  issue  as  prayed. 


The  Deveron. 

March  5, 1841. 

In  apportioning  a  salvage  remuneration  between  the  owners  and  crew  of  a  salving  vessel, 
the  share  of  the  owners  will  not  be  increased  by  the  probable  vitiation  of  a  policy  of  as- 
surance effected  upon  the  ship. 

In  directing  an  apportionment,  the  court  will  consider  every  vessel  as  uninsured. 

This  was  a  question  as  to  the  apportionment  of  a  salvage  reran- 
neration  for  services  rendered  to  the  brig  Deveron  of  Glasgow,  by  the 
master  and  crew  of  The  Eleanor. 

The  vessel  was  discovered  by  the  salvors  near  the  great  bank  of 
Newfoundland,  on  the  morning  of  30th  November,  1840,  and  when 
boarded,  she  was  found  to  be  laden  with  timber,  but  wholly  aban- 
doned, without  chart  or  compass,  or  any  documents  on  board,  with 
five  feet  water  in  the  hold,  and  the  rudder  carried  away.  A  tempo- 
rary rudder  was  constructed  by  the  salvors,  and  the  mate  and  five  of 
the  crew  were  put  on  board  from  The  Eleanor,  and  under  them  she 
was  safely  navigated  to  the  port  of  Plymouth,  where  she  arrived  on 
the  2d  of  January,  1841. 

The  agreed  value  of  the  ship  and  cargo  was  3,200t,  and 
[  •  181  ]  a  moiety  of  that  sum  was  tendered  by  •  the  owners  of  The 
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Deveron,  and  accepted  by  the  salvors.  A  question  was  now  raised 
between  the  owners  and  the  master  and  crew  of  The  Eleanor,  as  to 
the  distribution  of  the  sum  tendered  which  had  been  brought  into 
the  registry. 

Addams  and  Robinson^  for  the  owners,  urged  the  probable  risk 
of  damage  The  Eleanor  had  incurred  by  the  subtraction  of  the  mate 
and  five  of  her  crew,  and  the  consequential  loss  which  the  owners 
had  sustained,  in  the  delay  of  the  arrival  of  their  ship  and  cargo  in 
England.  It  was  also  urged  that  an  insurance  had  been  effected 
upon  the  Eleanor  by  the  owners ;  and  if  that  vessel  had  been  lost, 
the  policy  of  insurance  might  have  been  vitiated  by  the  circum- 
stance of  The  Eleanor  having  been  short-handed.  The  following 
cases  of  apportionment  were  cited  :  The  Waterloo,  2  Dodson,  433 ; 
The  Howard,  3  Haggard,  256 ;  The  Martha,  Ibid.  434 ;  The  Colum- 
bia, Ibid.  428 ;  The  Albion,  Ibid.  254 ;  Defiance,  Ibid.  256 ;  Hope, 
Ibid.  423. 

Haggard  and  Robertson,  contrdj  for  the  master  and  crew  of  The 
Eleanor. 

The  court  directed  the  following  apportionment:  700/.  to  the 
owners  of  The  Eleanor ;  200/.  to  the  master ;  200/.  to  the  mate ; 
300/.  to  the  five  seamen  who  navigated  The  Deveron  to  Plymouth ; 
and  200/.  to  the  rest  of  the  crew,  who  remained  on  board  The 
Eleanor. 

In  delivering  its  sentence,  the  following  observation  was  thrown 
oat  by  the  court :  — 

^'  It  has  been  urged,  in  aggravation  of  the  risks  incurred 
by  the  owners  of  The  Eleanor  in  this  case,  *  that  their  ves-  [  *  182  ] 
sel  was  insured,  and,  if  she  had  been  lost,  the  policy  of 
insurance  might  have  been  vitiated,  by  the  withdrawal  of  the  mate 
and  the  five  hands  who  were  put  on  board  The  Deveron.     In  my 
view  of  it,  this  circumstance  cannot  be  allowed,  in  any  degree,  to 
influence  the  decision  of  the  present  question.     It  would,  I  conceive, 
be  productive  of  great  inconvenience,  if,  in  deciding  these  cases,  I 
should  enter  into  the  consideration  whether  a  policy  of  insurance 
would  be  vitiated  or  not.     The  consideration  would  often  involve 
questions  of  considerable  nicety,  and  would  impose  no  slight  diffi- 
culty upon  the  court     Upon  this  point  I  have  already  expressed  my 
opinion  in  former  instances ;  and  I  shall  continue  to  adhere  to  the 
rule  I  have  heretofore  adopted,  namely,  in  apportioning  the  remune- 
ration in  salvage  causes,  I  shall  consider  every  vessel  as  uninsured.^' 
11* 
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The  Harriett,  Bulmer. 
March  19,  1841. 

Where  a  light  vessel,  with  the  wind  free,  meets  a  laden  Tessel,  close-hauled,  it  is  the  datj  of 

the  former  to  give  waj,  and  the  latter  is  to  keep  her  course. 
Liability  of  bail.     Sureties  are  only  bound  to  the  extent  of  the  obligation  expressed  in  their 

bond,  but  not  beyond  its  plain  and  obvious  meaning. 
Any  departure  from  the  original  agreement,  by  private  arrangement  between  the  principal 

and  the  obligee,  will  cancel  the  liability  of  the  sureties.    Once  discharged,  the  obligation 

can  never  be  revived  in  its  former  shape  against  them.^    Bail  dismissed. 

This  was  a  cause  of  damage  by  collision,  promoted  by  the 
owners  of  The  Woodpark  against  the  brig  Harriett,  her  tackle,  appa- 
rel, &c. 

The  act  on  petition  of  The  Woodpark  set  forth,  that  The  Wood- 
park  sailed  from  the  port  of  Tyne  on  the  29th  September,  1840, 
manned  with  a  crew  of  nine  persons,  including  the  master,  and 
laden  with  a  cargo  of  coals,  bound  to  Gravesend ;  that,  at  about 
eleven,  P.  M.,  of  the  1st  October,  there  being  then  on  deck  the  mas- 
ter and  the  whole  of  the  crew,  a  ship  (which  proved  to  be  The  Har- 
riett, the  vessel  proceeded  against)  was  seen  on  her  lee  bow,  at  the 
distance  of  about  half  a  mile;  that  The  Woodpark  was 
[  •  183  ]  sailing,  at  the  time,  at  the  rate  of  *  about  three  knots  an 
hour,  having  her  whole  sails  set,  and  keeping  her  reach 
starboard  tack,  close-hauled,  the  wind  being  W.  N.  W.,  and  the 
vessel  which  was  observed  approaching  was  seen  to  be  in  ballast, 
and  bearing  in  the  direction  of  The  Woodpark's  bow,  and  that  her 
course  was  N.  E. ;  that  the  said  ship  was  hailed  to  bear  up  by  the 
mate  of  The  Woodpark,  but  no  answer  was  returned,  nor  any  notice 
whatever  was  taken  of  such  hailing,  until  the  said  vessel  came 
within  about  her  own  length  from  The  Woodpark,  when  her  helm 
was  altered  to  the  starboard,  and  she  ran  directly  into  The  Wood- 
park's  larboard  bow,  striking  with  such  violence  as  to  stave  the  lar- 
board bow  down  to  the  water's  edge,  and  to  break  her  stern  breast 
hooks,  knight  timbers,  and  deek  beam,  besides  doing  her  other 
serious  damage,  &c. ;  that  the  wind,  at  the  time,  being  W.  N.  W., 
and  the  course  of  The  Harriett  N.  E.,  she  had  the  wind  two  points 
abaft  the  beam,  and  consequently  had  the  entire  command  of  the 
sea,  under  which  circumstances  it  was  clearly  the  duty  of  those  on 


1  [S.  C.  1  Notes  of  Cases,  826.] 
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board  of  her  to  have  put  her  helm  a-port,  in  order  to  pass  to  lee- 
ward of  The  Woodpark,  instead  of  which  they  put  her  helm  a-star- 
board,  and  thereby  wholly  and  entirely  occasioned  the  collision  in 
question  in  the  case. 

On  the  part  of  The  Harriet  it  was  alleged,  in  reply  —  That  it  was 
excessively  dark  on  the  night  of  the  1st  October  last,  and,  at  the 
time  when  the  collision  took  place.  The  Harriett  was  on  the  lar- 
board tack,  and  her  course  was  N.  E.,  and  the  wind  N.  W.,  and  not 
W.  N.  W. ;  that  the  whole  of  the  crew  were  on  deck,  J.  D.,  the  car- 
penter, being  on  the  look-out  forward,  standing  on  the  larboard  side 
of  the  forecastle,  and  S.  S.,  the  mate,  and  one  of  the  crew 
•being  also  on  the  forecastle  on  the  look-out;  that  J.  D.,  [•184  ] 
the  carpenter,  was  the  first  of  the  crew  who  discovered  The 
Woodpark,  which  was  at  such  time  at  the  distance  of  about  three  or 
four  ships'  length  on  the  lee  bow  of  The  Harriett ;  that  the  said  J.  D. 
immediately  sung  out  to  the  man  at  the  helm  of  The  Harriett,  "  Put 
your  helm  hard  down;  luff;"  that  the  order  was  instantly  attended 
to,  and  The  Harriett  came  to  directly,  and  her  headsails  took  her 
aback ;  that  The  Woodpark  would,  if  she  had  kept  her  course,  have 
gone  clear  of  The  Harriett,  but  that  she  then  put  her  helm  down, 
and  came  across  the  course  of  The  Harriett ;  that  immediately  on 
observing  this,  the  master  of  The  Harriett  ordered  the  helmsman  to 
put  the  helm  hard  down,  with  the  view  of  coming  round  on  the 
opposite  tack,  but  that  The  Woodpark  directly  came  in  collision 
with  her  sails,  full  at  the  time,  striking  The  Harriett  on  the  starboard 
bow,  her  bowsprit  being  under  the  bowsprit  of  The  Harriett,  and  the 
stays  of  The  Woodpark  lay  locked  in  The  Harriett's  bowsprit  and 
yards;  that  no  hailing  was  heard  by  any  of  the  crew  of  The  Har- 
riett, nor  any  thing  to  indicate  the  approach  of  The  Woodpark,  until 
she  was  discovered  as  aforesaid,  and  that  the  distance  at  which  she 
was  first  seen  by  J.  D.,  the  carpenter,  was  the  extreme  distance  at 
which  a  vessel  would  be  seen  in  the  night,  and  at  the  time  when  the 
collision  took  place,  by  persons  keeping  a  good  and  proper  look-out ; 
that  there  was  a  good  and  proper  look-out  kept  on  board  The  Har- 
riett at  the  time  of  the  collision,  and,  under  the  circumstances  of  the 
case,  the  means  taken  by  The  Harriett  to  avoid  a  collision  were 
proper  and  seamanlike,  and  that  the  accident  arose  from  the 
•  conduct  of  those  on  board  The  Woodpark,  in  altering  her  [  •  185  ] 
course  as  she  approached  The  Harriett,  &c.,  &c. 

The  case  was  argued  before  Trinity  Masters  by  —  Addams  and 
CurteiSy  for  the  owners  of  The  Woodpark. 

Queeris  Advocate  and  Hardif^,  conlrd. 
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Per  Curiam. 
Dr.  Lushington.  The  facts  of  the  case  have  been  fully  discussed 
in  the  arguments  of  the  learned  counsel  who  have  addressed  the  court, 
and  they  require  but  few  observations  from  the  court  upon  the  present 
occasion.  In  the  course  of  the  argument,  it  has  been  admitted  by 
the  counsel  for  The  Harriett,  that  there  was  a  deviation  on  the  part 
of  that  vessel  from  the  ordinary  rule  of  navigation  in  the  present 
instance,  but  such  deviation,  it  has  been  argued,  was  justified  by  the 
particular  circumstances  of  this  case.  Now  as  I  consider  it  of  the 
highest  importance  that  the  rule  of  navigation  in  question  should  be 
generally  known  and  attended  to,  I  may  here  state  what,  under  the 
circumstances  of  the  case,  is  my  own  impression  with  respect  to  such 
rule.  I  conceive  the  rule  to  be  this :  that  where  a  laden  vessel,  being 
in  the  place  or  situation  in  which  The  Woodpark  is  stated  to  have 
been,  is  proceeding  from  the  north,  with  the  wind  at  N.  W.  or 
W.  N.  W.,  and  a  light  vessel  is  approaching  to  the  north  on  the  lar- 
board tack,  the  latter  is  to  go  before  the  wind  and  port  her  helm,  and 
and  the  other  is  to  keep  her  course.  Such  is  admitted  to  be  the  rule  by 
the  counsel  for  The  Harriett,  but  they  have  contended  that  the  circum- 
stances of  this  particular  case  form  an  exception  to  the  rule.     Now, 

whoever  sets  up  an  exception  to  a  general  rule  so  important 
[  *  186  ]  *  as  this,  is  bound  to  prove  that  facts  and  circumstances 

occurred  which  rendered  the  rule  itself  no  longer  applicable. 
On  the  part  of  The  Harriett,  therefore,  such  facts  must  be  shown  as 
will  justify  the  departure  from  the  general  rule,  and  the  adoption  of 
the  course  which  has  been  pursued  by  the  master  and  crew  of  that 
vessel  upon  the  present  occasion.     What  then  are  the  facts  of  the  case 
a^  alleged  on  the  one  side  and  on  the  other  ?     The  first  point  in  dis- 
pute is  as  to  the  quarter  of  the  wind.     On  the  part  of  The  Woodpark, 
it  is  asserted  to  have  been  W.  N.  W. ;  on  behalf  of  The  Harriett,  it 
is  stated  to  have  been  N.  W.     Now  the  only  effect  of  this  difference 
in  the  respective  statements,  I  apprehend  would  be  this,  that  assum- 
ing The  Harriett's  account  to  be  correct,  she  would  have  had  two 
points  free  ;  on  the  other  hand,  assuming  The  Woodpark's  statement 
to  be  correct,  she  would  have  had  nearly  four  points  in  her  favor. 
But  whether  the  wind  was  W.  N.  W.  or  N.  W.,  it  was,  I  apprehend, 
equally  the  duty  of  The  Harriett  to  have  ported  her  helm,  and  not  put  , 
it  a-starboard.   Again,  it  has  been  stated  in  support  of  The  Harriett's 
case,  that  the  night  was  exceedingly  dark,  and  this  fact  is  not  in  any 
degree  controverted  in  the  cause,  but  admitting  the  fact  to  be  as  stated, 
that  the  night  was  so  dark  that  the  persons  on  board  The  Harriett 
could  only  see  a  very  short  distance  firom  the  vessel ;  this  circum* 
stance  would  only  render  it  the  more  incumbent  upon  the  crew  of 
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The  Harriett  to  keep  a  good  look-out,  and  not  to  depart  from  the 
general  rule,  unless  compelled  to  do  so  by  absolute  necessity.  Another 
fact  is  stated  on  behalf  of  The  Harriett,  which  appears  to  me  of  much 
greater  importance,  namely,  that  when  The  Woodpark  was 
first  perceived  from  the  •  deck  of  The  Harriett,  she  was  seen  [  *  187  ] 
on  the  lee  side,  and  the  vessels  w^ere  so  close  upon  each  other, 
that  if  she  had  ported  her  helm  she  would  have  run  down  the  other 
vessel.  The  fact,  gentlemen,  (addressing  the  Trinity  Masters,)  that 
The  Woodpark  was  so  seen  on  the  lee  side  of  The  Harriett  is  directly 
denied  by  The  Woodpark,  and  it  has  been  pressed  in  argument  by 
the  counsel  for  that  vessel,  that  it  was  impossible  she  could  have  been 
seen  in  such  position  from  the  deck  of  The  Harriett.  Upon  this  point, 
I  must  leave  it  entirely  to  your  nautical  experience  to  determine 
whether,  in  the  direction  in  which  the  two  vessels  were  respectively 
sailing,  the  persons  on  board  The  Harriett  could  have  seen  The 
Woodpark  on  her  lee  side  or  not.  Lastly,  it  has  been  urged  on  behalf 
of  The  Harriett,  that  the  accident  was  entirely  occasioned  by  the  con- 
duct of  the  persons  on  board  The  Woodpark  in  putting  her  helm 
a-port,  and  by  so  doing,  coming  directly  down  upon  The  Harriett  In 
order  to  arrive  at  this  conclusion,  every  statement  on  the  part  of  The 
Harriett  must  be  assumed  to  be  correct,  and  every  statement  on 
behalf  of  The  Woodpark  to  be  false,  because  it  is  expressly  averred 
on  behalf  of  The  Harriett,  that  the  accident  arose  from  The  Wood- 
park's  changing  her  course ;  whilst,  on  the  other  hand,  it  is  contended 
for  The  Woodpark,  that  she  kept  her  course  and  did  not  alter  it  in 
the  slightest  degree. 

The  questions  then,  gentlemen,  for  your  consideration,  are  the  fol- 
lowing :  First,  Whether  The  Harriett  pursued  a  proper  course  in  star- 
boarding her  helm  ?  and  secondly,  assuming  the  statement  of  The 
Woodpark  to  be  true,  whether  the  master  of  that  vessel  was  right  in 
not  altering  his  course  ? 

•  The  Trinity  Masters  were  of  opinion,  that,  under  the  [  *  188  ] 
circumstances  of  the  case.  The  Harriett  having  the  wind 
free,  and  The  Woodpark  being  close-hauled,  it  was  the  duty  of  the 
former  to  have  given  way,  and  that  the  accident  was  occasioned  by 
The  Harriett  in  not  having  put  her  helm  a-port. 

Damage  pronounced  for  with  costs. 


In  Easter  term,  1842,  a  further  question  arose  in  this  case  with 
respect  to  the  liability  of  the  bail  for  the  amount  of  the  damage  and 
the  costs  awarded,  the  owner  having  become  a  bankrupt.     The  cir- 
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cumstances  under  which  the  question  arose  are  fully  noticed  in  the 
judgment  of  the  court,  and  for  the  sake  of  convenience,  the  judgment 
is  published  in  the  following  report,  although  out  of  its  proper  order 
in  point  of  time. 

The  question  was  argued  by  Haggard^  on  behalf  of  the  bail. 

By  Addams  and  CurteiSj  for  the  owners  of  The  Woodpark. 

Judgment. 
Dr.  Lushington.  The  questions  which  have  been  raised  in  the 
present  instance  are  fortunately  of  rare  occurrence.  The  court  is  not 
very  familiar  with  the  doctrines  which  they  involve ;  and  when  they 
do  occur  they  impose  some  difficulty  upon  the  court,  and  require  great 
deliberation  as  to  the  facts,  circumstances,  and  principles  upon  which 
they  are  to  be  decided.     The  facts  of  the  case  before  me  are  shortly 

these ;  The  Harriett  was  arrested  in  a  cause  of  damage,  at  the 
[  •  189  ]  instance  of  the  owners  of  The  Woodpark.     Bail  was  •  given 

in  the  usual  form;  and  in  March,  1841,  the  cause  came  on 
for  hearing,  when  the  court  pronounced  for  the  damage  sued  for,  and 
condemned  the  owners  of  The  Harriett  in  the  damage  and  the  costs 
of  the  proceedings,  referring  the  amount  to  be  settled  by  the  registrar 
and  merchants  in  the  usual  manner.     According  to  the  minutes  of 
the  court,  it  appears  that  nothing  further  was  done  in  the  case  until 
the  6th  of  July,  when  the  proctors  for  the  party  suing  alleged,  and  the 
proctor  for  The  Harriett  admitted,  the  damage  in  question  to  amount 
to  the  sum  of  360/. ;  and  at  the  same  time  a  monition  was  extracted 
against  the  owner  of  The  Harriett  and  the  bail  for  the  payment 
thereof.     If  I  had  been  apprised  of  the  facts  at  the  time,  I  should  have 
doubted  whether  a  monition  against  the  bail  could  properly  have  been 
decreed.     It  further  appears  by  the  minutes,  that  upon  the  default-day, 
the  4th  of  August,  the  monition  was  returned  personally  served  upon 
the  several  parties,  and  an  attachment  was  prayed  against  them.    The 
motion  was  heard  by  the  Dean  of  the  Arches,  sitting  for  the  judge 
of  this  court,  and  he  directed  it  to  stand  over  to  the  next  default- 
day.     A  bill  of  costs  was  then  porrected  by  the  proctor  for  the  party 
suing,  which  was  taxed  as  usual,  and  a  monition  for  the  payment  of 
such  costs  was  decreed  against  the  owner  of  The  Harriett  and  her  bail. 
This  monition  was  returned  duly  executed  upon  the  8th  of  Septem* 
ber ;  and  upon  the  same  day  the  proctor  for  the  party  suing  alleged 
the  owner  of  The  Harriett  to  be  a  bankrupt  and  prayed  an  attach- 
ment against  the  bail,  for  payment  of  the  amount  of  damage  and 
costs.      The  surrogate  before  whom  the  motion  was  made  again 
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directed  the  matter  to  stand  over ;   *  and  upon   the  4th  [  *  190  ] 
of  November,  the  court  was  again  moved  to   decree   an 
attachment  against  the  bail,  for  disobedience  of  the  rfionition  for 
payment  of  the  damage  and  costs. 

An  appearance  was  then  given  for  the  bail,  who  prayed  to  be  heard 
on  petition  in  objection  to  the  attachment;  and  upon  the  12th  of 
November,  an  act  on  petition  was  brought  in  on  their  behalf,  alleg- 
ing that  they  were  released  from  their  liability  by  the  effect  of  the 
proceedings  which  had  taken  place  upon  the  6th  of  July.  To  this 
petition  an  answer  was  returned  by  the  owners  of  The  Woodpark, 
denying  that  they  were  in  any  manner  discharged  from  their  liabili- 
ties as  bail,  and  praying  in  the  conclusion  of  the  reply,  that  the  bail 
might  be  compelled  to  the  due  payment  of  the  amount  of  the  da- 
mage and  costs  pronounced  for,  and  also  condemned  in  the  further 
costs  of  the  act  on  petition.  It  may  now  be  expedient  to  state 
the  ground  upon  which  it  is  contended  that  the  bail  was  released  by 
what  took  place  upon  the  6th  of  July.  The  fact  relied  on  is  this, 
that  the  owners  of  The  Woodpark,  having  procured  a  decree  for  the 
damage,  and  a  reference  to  the  registrar  and  merchants,  to  ascertain 
the  amount,  proceeded  to  settle  that  amount  by  private  negotiation, 
without  at  all  referring  to  the  bail;  and  that  the  bail  were  not 
informed  of  such  negotiation  until  after  the  12th  of  June,  when  a  let- 
ter was  addressed  to  Mr.  Marshall,  one  of  'the  bail,  of  the  following 
tenor : 

"  Dear  Sir,  —  After  a  great  deal  of  trouble  I  have  at  last  got  the 
damage  matter  for  Woodpark  and  Harriett  settled  by  pay- 
ment of  369/.  at  two,  four,  and  six  *  months  from  this  date,  [  *  191  ] 
for  notes  payable  with  you,  and  your  joining  your  name 
with  mine.     You  will,  therefore,  much  oblige  me  by  joining  in  the 
same,  and  I  will  provide  in  time  for  them  at  maturity. 

"  Remaining  yours,  &c." 

To  this  letter  Mr.  Marshall,  in  reply,  sent  the  following  answer : 

"  Dear  Sir,  —  I  have  this  morning  received  your  letter  of  the  11th 
instant,  asking  me  to  join  you  in  security  for  the  payment  of  369/., 
at  two,  four,  and  six  months,  for  the  claim  of  the  'ship  Woodpark,  for 
damage  done  by  The  Harriett,  and  to-day  Mr.  W.  called  upon  me 
with  the  bills.  I  really  think,  before  you  drew  the  bills,  it  would 
have  been  the  correct  course  to  have  asked  me  whether  I  would  do 
so.  The  fact  is,  transactions  of  this  nature  are  not  what  1  like.  You 
mast,  therefore,  permit  me  to  decline  joining  you  in  the  security." 
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It  is  sworn,  and  not  denied, 'that  this  was  the  first  intimation  which 
Mr.  Marshall  received  of  the  negotiation  which  had  been  effected  out 
of  court ;  and  Mr.  Gore,  the  other  bail,  swears  that  he  knew  nothing 
of  the  proceedings  which  had  taken  place,  until  he  was  served  with 
the  monition  in  1841. 

On  behalf  of  the  bail  it  is  also  further  alleged,  that  if  the  reference 
to  the  registrar  and  merchants  had  been  duly  made,  and  the  •rdinary 
steps  had  been  adopted,  there  was  ample  time  for  the  party  suing  to 
have  enforced  the  payment  of  the  damage  and  costs  from  Gillies, 
the  owner  of  The  Harriett,  before  he  became  a  bankrupt  Under 
this  state  of  facts,  I  have  now  to  determine  upon  the  law  to 
[  *  192  ]  be  *  applied  to  the  circumstances  of  this  case ;  and  the  first 
inquiry  must  be,  what  is  the  principle  of  law  which  I  must 
take  as  my  guide  ?  The  answer  is :  the  same  principle  which  applies 
in  cases  of  principal  and  surety;  and  in  applying  this  principle  to 
the  present  case,  I  must  be  governed  by  the  same  rules  which  prevail 
in  the  courts  of  law  and  equity ;  for  I  know  of  no  general  principles 
of  maritime  law  which  differ  from  the  rules  of  other  courts.  If  a 
court  of  equity  would  relieve,  and  a  court  of  law  could  not,  I  con- 
sider that  it  would  be  my  duty  to  afford  that  relief  under  the  circum- 
stances of  the  present  case.  The  jurisdiction  which  I  exercise  is  an 
equitable  as  well  as  a  legal  jurisdiction,  and  I  must  relieve  the  par- 
ties in  this  suit,  if  they  ard  entitled  to  be  relieved  in  law  or  in  equity. 
It  is,  therefore,  unnecessary  for  me  to  enter  into  a  distinction  whether 
the  relief  is  at  law  or  in  equity.  Having  thus  considered  and  settled 
what  is  the  law  by  which  my  judgment  must  be  governed  upon  the 
present  occasion,  I  must  now  refer  to  the  terms  of  the  obligation  into 
which  the  sureties  in  the  case  have  entered.  The  tenor  of  such  obli- 
gation is  a  matter  of  the  first  importance,  because  it  is  only  by  virtue 
of  that  obligation  that  sureties  are  bound  at  all;  and  they  are  only 
bound  to  the  extent  of  it,  but  not  beyond  its  plain  and  obvious 
meaning.  The  obligation  of  the  sureties  in  the  present  case  is 
expressed  in  the  bond  in  the  following  words :  "  to  answer  the  actidn 
commenced,  and  to  bring  forth  James  Gillies  into  judgment  to  abide 
the  hearing  of  the  cause,  and  likewise  to  pay  what  shall  be  adjudged, 
with  the  expenses." 

A  doubt  might  possibly  be  raised  in  some  cases  as  to  the 
[  *  193  1  construction  of  this  obligation  ;  and  it  •might  be  said  that 
it  was  confined  to  the  mere  bringing  forth  of  Gillies  into 
judgment,  and  that  he  should  pay  what  was  adjudged  against  him. 
A  further  question  might  also  be  raised,  how  far  it  was  necessary  to 
prosecute  the  principal  in  the  first  instance  before  proceedings  could 
be  instituted  against  the  bail.    Upon  the  present  occasion,  however,  I 
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am  of  opinion  that  no  such  question  can  arise,  and  for  this  reason,  that 
Gillies,  the  principal,  being  a  bankrupt,  the  money  cannot  be 
recovered  from  him  ;  and  if  the  sureties  were  liable  in  his  default  of 
payment,  it  would  in  no  degree  avail  them  that  proceedings  should 
be  instituted  against  him  in  the  first  instance  ;  as  far  as  they  are  con- 
cerned, the  result  would  be  the  same  in  point  of  law.  Now,  such 
being  the  obligations  of  the  sureties  proceeded  against  in  this  case, 
the  first  question  which  I  must  consider  is  this, —  are  they,  under  the 
circumstances  of  the  case,  liable  to  be  attached  for  not  performing 
what  they  have  undertaken  to  do  ?  With  respect  to  the  non-pay- 
ment of  the  damage  awarded,  it  is  perfectly  clear  that  the  bail  are 
not  bound  to  pay  any  thing  not  adjudicated  by  the  court;  it  is 
also  equally  clear  that  the  sum  of  360Z.,  the  amount  claimed  for  the 
damage  in  question  in  this  case,  was  fixed  by  private  settlement  and 
agreement,  and  was  not  adjudged  by  the  court.  Upon  this  part  of 
the  case,  therefore,  I  entertain  no  doubt  whatever  that  an  attachment 
could  not  be  decreed  against  the  bail  for  not  paying  the  damage  so 
agreed  upon.  All  that  was  done  upon  the  6th  of  July,  as  regards  the 
monition  against  the  bail  was  an  imprudent  proceeding  upon  the 
part  of  the  party  suing;  and,  as  I  have  already  observed,  if  the 
facts  had  been  fairly  within  the  knowledge  of  the  court 
•  at  the  time,  the  court  would  have  felt  great  difficulty  and  [  *  194  ] 
reluctance  in  allowing  the  decree  to  issue  at  all.  It  remains 
to  be  considered,  in  the  next  place,  whether  I  could  decree  an  attach- 
ment against  the  bail  in  the  present  instance  for  the  non-payment  of 
the  costs  which  have  been  incurred  in  the  proceedings.  Here,  again, 
I  must  refer  to  the  terms  of  the  obligation,  which  is  to  pay  what  may 
be  adjudged,  and  expenses.  It  is  clear,  therefore,  that  no  obligation 
is  expressed  in  the  bond  for  the  payment  of  costs  separate  and  dis- 
tinct from  an  adjudication  for  damages ;  and  being  so,  it  follows 
that  no  adjudication  having  been  made  of  the  damages  sustained  by 
the  owner  of  The  Woodpark  in  this  case,  an  attachment  for  costs 
cannot  issue. 

The  observations  I  have  already  made  dispose  of  so  much  of  the 
case  as  relates  to  the  prayer  with  which  Mr.  Whitehead  concludes 
his  reply  to  the  act  on  petition,  namely,  that  the  bail  may  be  com- 
pelled to  the  due  payment  of  the  amount  of  the  damage,  and  the 
costs  which  have  been  incurred.  What  I  have  said,  however, 
although  it  disposes  of  the  question  of  attachment,  does  not  dispose 
of  the  whole  case ;  it  does  not  dispose  of  the  general  liability  of 
the  bail.  The  prayer  of  the  bail,  as  set  forth  in  their  act  on  peti- 
tion is,  that  they  should  be  discharged  from  their  liabilities,  and 
dismissed  from  the  effect  of  the  acts  done  upon  the  6th  of  July. 
VOL.  I.  —  w.  R.  12 
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This  prayer,  I  must  say,  is  not  very  carefully  or  skilfijlly  worded ; 
for  if  the  liability  of  the  bail  is  once  discharged,  it  follows,  as  a 
matter  of  course,  that  they  would  be  entitled  to  be  (Usmissed  altoge- 
ther. As  the  whole  question  of  liability  has  been  argued  at  the  bar, 
I  wiU  now  proceed  to  express  my  opinion  whether  the  bail 
[  *  195  ]  are  discharged  from  *  liability  upon  the  present  occasion ; 
and  in  so  doing,  I  will  endeavor  to  state  the  legal  questions 
which  appear  to  me  to  arise,  or  which  have  been  discussed  in  the 
arguments  of  counsel.  It  has  been  urged,  that  by  referring  the 
amount  of  the  damage  sustained  to  private  settlement,  instead  of 
going  before  the  registrar  and  merchants,  time  has  been  given ;  and 
that  if  the  strict  legal  course  had  been  pursued,  the  damages  might 
have  been  recovered  from  the  principal  before  his  bankruptcy 
occurred;  it  must  be  considered,  then,  what  is  the  legal  meaning 
of  giving  time,  and  what  are  the  legal  consequences  resulting  from 
it?  The  true  meaning  of  the  expression,  as  it  appears  to  me,  may 
be  thus  exemplified :  —  If  a  man  becomes  surety  for  another  for  a 
sum  of  money  to  be  paid  at  a  stipulated  period,  and  the  person  to 
whom  the  money  is  due  extends  the  time  of  payment  without  the 
knowledge  or  consent  of  the  surety,  that  is,  in  the  legal  sense,  a  giv- 
ing time ;  and  the  consequence  would  be,  that  the  surety  would  be 
absolved  from  his  responsibility,  upon  the  ground  that  he  became 
surety  for  one  contract,  and  cannot  be  justly  liable  for  an  altered  and 
not  the  original  contract.  This  principle  I  have  extracted,  not  only 
from  the  cases  cited,  but  from  a  careful  reference  to  a  large  number 
of  authorities  which  are  collected  in  Mr.  Theobald's  book. 

Assuming,  then,  that  this  is  the  true  principle  with  respect  to 
giving  time,  it  is  obvious  that  it  cannot  be  applied  directly  to  the 
case  before  me,  for  this  reason,  that  no  time  is  specified  in  the  obli- 
gation. The  obligation  entered  into  by  the  bail  in  this  case  is  for  the 
payment  of  damages,  but  no  precise  period  is  fixed  at  which 
[  •  196  ]  the  damage  is  to  be  *  paid ;  and  it  cannot  be  said  in  strict- 
ness that  the  settling  the  amount  of  the  damage  out  of 
court  is  a  giving  time  in  the  legal  acceptation  of  the  term.  In  order 
to  express  my  opinion  more  clearly  upon  this  point,  I  will  state 
another  principle,  namely,  that  mere  passive  neglect  or  delay  to  move 
onward  would  not  be  a  giving  of  time ;  and  if  the  owner  of  The 
Woodpark  had  simply  neglected  to  follow  up  the  original  decree  of 
the  court  in  his  favor,  the  sureties  in  this  case  would  not  have  been 
relieved  from  the  liability  upon  that  ground  alone.  The  rule  that 
mere  forbearance  does  not  exonerate  the  bail,  has  been  laid  down 
and  acted  upon  by  Lord  Stowell  in  the  case  of  the  Vreede  ;^  and  the 

1 1  Dodflon,  1. 
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same  principle  is  upheld  in  all  the  cases  which  I  iiave  examined. 
The  circumstances  of  this  case,  however,  do  not  allow  me  to  dispose 
of  it  under  this  rule ;  it  is  not  a  case  of  mere  passive  forbearance  and 
neglect ;  something  has  been  done,  and  the  nature  and  effects  of  the 
acts  done  I  must  now  consider  more  minutely.  Always  bearing  in 
mind  the  tenor  and  effect  of  the  obligation,  I  will  first  state  what 
the  party  suing  has  done  in  the  present  instance,  and  then  try  the 
effects  of  his  acts  upoi\  the  question  before  me.  By  the  act  on  peti- 
tion it  appears  that  Whitehead,  the  owner  of  The  Wobdpark,  agreed 
to  settle  the  amount  of  the  damage  out  of  court,  and  that  such  agree- 
ment was  not  communicated  to  the  bail  until  an  application  was 
made  to  Mr.  MarshaU,  in  the  letter  of  the  12th  of  June,  to  which  I 
have  already  adverted :  it  also  appears,  that  without  reference  to  the 
register  and  merchants,  the  proctor  for  the  party  suing  alleged  in  acts 
of  court  that  the  damage  amounted  to  360^,  and  the  proctor 
for  The  Harriett  admitted  this  *  amount,  and  that  the  mode  [  *  197  ] 
5f  payment  agreied  upon  was  by  bills  at  certain  dates,  to  be 
signed  by  one  of  the  bail  as  well  as  by  the  principal.  The  bearing  of 
these  facts  upon  the  obligation  of  the  bail  is  the  matter  for  considera- 
tion ;  and  I  cannot  import  into  the  legal  view  of  the  case  other  facts 
which  are  to  be  found  in  the  proceedings.  I  must  decide  the  ques- 
tion upon  principle  only ;  and  I  must,  therefore,  dismiss  from  my 
consideration  whether  in  this  particular  instance  it  was  convenient  to 
settle  the  amount  of  .the  damage  and  costs  out  of  court,  or  whether 
Gillies  was  solvent  or  insolvent  at  this  or  that  particular  time.  I 
must  be  governed  by  general  principles,  not  by  accidental  circum- 
stances accompanying  the  case.  That  I  ought  so  to  do  is  manifest ; 
for  otherwise  the  liability  of  the  bail  might  depend  upon  the  amount 
of  convenience,  and  I  should  have  to  enter  into  questions  of  a  subtle 
or  difficult  nature  as  to  the  time  when  a  man  became  insolvent  In 
the  view  which  I  have  thus  taken,  I  am  borne  out  by  the  opinion  of 
Lord  Rosslyn,  in  the  case  of  Rees  v.  Berrington,  reported  in  2  Vesey, 
jun.,^  from  which  I  must  now  make  a  short  quotation.  In  delivering 
bis  judgment  in  that  case,  the  learned  judge  made  use  of  the  follow- 
ing expressions :  "  I  cannot  try  the  cause  by  inquiring  what  mischief 
the  breach  of  the  allegation  might  have  done ;  for  that  would  go  into 
a  vast  variety  of  speculation  upon  which  no  sound  principle  could 
be  built." 

As  I  have  ahready  said,  I  have  looked  to  a  great  many  cases  in  law 
and  equity  respecting  the  release  of  sureties.    But  as  the  form  of  the 


1  Page  541. 


198  CASES  DETERMINED  IN  THE 

The  Harriett.    1  W.  Rob. 

obligation  in  all  the  cases  differs  from  the  form  in  which  the  bail-bond 

is  drawn  up  in  this  suit,  I  have  not  found  any  case  which  is 
[  •  198  ]  •  precisely  in  point  with  the  present  case.    I  have  therefore 

endeavored,  by  reflection  and  consideration,  to  extract  the 
true  principles  of  law  by  which  the  present  decision  must  be  go« 
verned.  This  depends  upon  the  following  proposition,  namely,  Has 
the  conduct  of  Mr.  Whitehead  in  any  degree  altered  or  affected  the 
nature  of  the  bails'  obligation,  so  that  any  possible  prejudice  might 
attach  upon  the  sureties  ?  I  say  might,  for  I  will  not  stop  to  inquire 
whether  any  prejudice  has  actually  occurred.  Should  it  turn  out  that 
the  acts  which  have  been  done  might  by  possibility  have  prejudiced 
the  bail,  they  must  be  discharged.  In  thus  stating  the  proposition,  I 
am  perhaps  stating  it  even  too  strongly  against  the  bail ;  for  some  of 
the  authorities  tend  to  show  that  if  any  alteration  whatever  is  made 
in  the  contract,  or  even  in  the  mode  of  executing  it,  the  responsibility 
of  the  bail  is  discharged.  I  have  referred  to  the  cases  of  Whitcher  r. 
Hall,^  and  Eyre  v.  Bartrop,^  and  also  to  the  case  of  Bowmaker  r. 
Moore.^  The  last  of  these  cases  appears  to  have  the  most  stringent 
application  to  the  present  case.  The  case  was  decided  after  very 
grave  deliberation,  first  by  Chief  Baron  Thompson,  and  secondly  by 
Chief  Baron  Richards.  It  differed  from  the  ordinary  cases  of  bail, 
being  a  case  of  a  surety  in  a  replevin  bond.  In  ordinary  cases,  bail 
is  the  security  for  the  personal  surrender  of  the  principal  In  a 
replevin  bond,  the  bail  is  a  surety  for  the  g^ods  which  have  been 
seized.     It  more  nearly  approaches,  therefore,  the  case  of  bail  in  the 

Court  of  Admiralty.  There  is  also  another  point  in  which 
[  •  199  ]  bail  in  replevin  bonds  and  in  the  *  admiralty  resemble  eadi 

other  more  closely,  namely,  that  they  cannot  interfere  with 
the  conduct  of  the  cause  at  any  time.  Much  as  I  regret  the  time  I 
must  take  up,  I  now  feel  it  my  duty,,  both  for  the  sake  of  the  intport^ 
ant  principles  involved,  and  also  for  the  purpose  of  correcting  our 
future  proceedings  in  these  cases,  to  advert  with  some  particularity  to 
the  case  of  Bowmaker  v.  Moore.  According  to  the  report  of  that 
case  in  3  Price,*  a  motion  was  made  before  Chief  Baron  Thompson, 
in  Michaelmas  term,  1816,  for  an  injunction  to  restrain  the  defendants 
from  proceeding  at  law  on  a  common  replevin  bond,  and  the  injunc- 
tion was  granted  by  the  court  There  is  some  difficulty  in  under- 
standing the  course  that  was  afterwards  taken.  It  appears,  however, 
that  an  action  was  prosecuted  in  the  Common  Pleats ;  the  case  was 
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subsequently  broaght  a  second  time  before  the  Court  of  Exchequer, 
and  in  a  more  formal  shape,  in  Easter  term,  1819 ;  and  Chief  Baron 
Richards,  after  stating  that  he  should  consider  the  case  before  he  deli- 
vered judgment,  observed  that  there  were  several  propositions  in  the 
case  in  the  Common  Pleas,  as  reported,^  to  which  he  could  not  assent, 
and  particularly  that  which  as^med  it  to  be  necessary  that  the  surety 
should  be  damnified  by  the  change  effected  in  his  situation  before  he 
could  be  considered  to  be  discharged:  for  that  it  would  be  quite  suffi- 
cient to  discharge  him  that  he  might  possibly  be  injured  by  the 
change.  From  these  expressions  of  the  learned  judge,  it  appears 
that,  in  cases  of  replevin  bail,  the  courts  of  common  law  exercise  an 
equitable  as  well  as  a  legal  jurisdiction,  although,  in  mere 
ordinary  cases  of  principal  and  surety,  they  *  do  not.  Chief  [  *  200  ] 
Baron  Richards,  in  determining  the  case,  declared  it  so 
much  a  point  of  importance  that  he  considered  it  his  duty  to  take 
time  to  deliberate  before  he  delivered  his  judgment.  The  words  of 
the  learned  judge,  in  delivering  that  judgment,  are  as  follows:  — 

"  There  have  already  been  two  decisions  on  the  points  of  this  case, 
in  different  courts,  and  certainly  the  judgment  in  the  Court  of  Com- 
mon Pleas  is  quite  at  variance  with  that  of  this  court.  It  is  very 
extraordinary  that  the  determination  in  the  Common  Pleas  was  not 
cited  or  adverted  to  when  the  matter  was  argued  on  the  original  mo- 
tion for  this  injunction,  which  the  Court  of  Exchequer  thought  proper 
to  grant"  The  learned  judge  then  went  on  to  observe,  —  "The 
question  now  before  us  is  really,  in  effect,  whether,  under  the  circum- 
stances of  the  case,  which  were  certainly  very  peculiar,  the  •Court  of 
Common  Pleas  had  determined  rightly  in  deciding  that,  at  the  time 
when  the  action  was  brought  in  that  court,  the  defendant  had  a  right 
to  proceed  against  the  complainant  in  the  suit."  After  adverting 
to  the  judgment  in  the  Common  Pleas,  and  commenting  at  consi- 
derable length  upon  the  circumstances  of  the  case.  Chief  Baron 
Richards  further  says,  —  "It  certainly  appears  that  the  Court  of 
Common  Pleas  thought  that  the  arrangement  made  between  the 
litigating  parties  was  no  objection  to  the  action  against  the  plain- 
tiff; but  they  admitted  the  law  to  be,  that  if,  by  any  arrangement 
entered  into  between  the  obligee  and  the  principal,  the  surety  would 
be  placed  in  a  different  and  dir advantageous  situation,  it  would  have 
the  effect  of  discharging  him  by  virtue  of  the  rule  originally 
adopted  from  the  courts  of  equity,  but  *  now  considered  to  [  *201  ] 
be  established  law,  as  it  must  be  held  to  be  in  every  court 
in  Westminster  Hall. 

1  2  Marsh.  81,  392 ;  6  Taunt  879. 
12* 
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The  question  was  again  brought  before  the  Court  of  Common 
Pleas  by  demurrer,  on  which  occasion  they  seem  to  have  considered 
that  the  rule  could  not  operate  in  this  case  as  in  that  of  bail,  because 
the  sureties  in  a  replevin  cannot,  like  bail,  at  all  times  interpose  in 
a  suit,  and  because  the  sureties  had  not  been,  in  point  of  fact,  pre- 
judiced by  the  delay."  The  learned  judge  then  laments,  in  strong 
terms,  that  the  Court  of  Common  Pleas  was  not  apprised  of  what 
had  taken  place  in  the  Court  of  Exchequer,  and  says,  "  The  real  and 
only  question  in  the  case  is,  whether  the  surety  was,  in  point  of  fact, 
placed  in  a  different  situation  by  what  had  taken  place  in  the  arrange- 
ment between  the  principal  and  the  obligee,  and  whether  by  such 
change  of  situation  he  might  have  been  prejudiced,  not  whether  he  did, 
in  fact,  actually  sustain  any  injury  in  consequence."  Having  gone 
through  the  other  circumstances  of  the  case,  the  learned  judge  arrived 
at  the  conclusion,  that  if  there  was  any  departure  from  the  original 
agreement,  from  that  moment  the  sureties  were  discharged,  and  the 
obligation  never  could  be  set  up  against  them  in  its  former  ^ape. 
What,  then,  is  the  effect  of  this  decision,  and  how  does  it  apply  to 
the  present  case  ?  The  effect  of  the  decision  in  Bowraaker  v.  Moore, 
I  apprehend  to  be  shortly  this :  that  as  the  agreement  which  was  sub- 
sequently made  in  that  case  might  by  possibility  have  been  prejudicial 
to  the  bail  from  the  moment  of  its  commencement,  the  bail  were  dis- 
charged, and  nothing  done  afterwards  could  revive  their  liability. 

Does  this  principle  and  doctrine  apply  to  the  circumstances 
[  *  202  ]  of  the  present  case  ?    Here  is  an  agreement  *  verbally  entered 

into  between  the  parties,  as  it  appears,  to  settle  the  damages 
out  of  court,  and  the  payment  to  be  made  by  bills  of  exchange.  It  is 
not  necessary  to  inquire  whether  such  an  agreement  was,  in  that  stage 
of  the  cause,  a  binding  agreement  between  Mr.  Whitehead,  the  owner 
of  The  Woodpark,  and  Mr.  Gillies ;  it  is  important,  however,  to  exa- 
mine the  effect  of  such  agreement  upon  the  amount  of  damages,  as 
affecting  the  sureties.  A  suit  is  commenced  by  proceedings  in  this 
court  in  a  case  of  damage.  A  decree  is  obtained  in  favor  of  the  party 
suing,  directing  a  reference  to  the  registrar  and  merchants.  The 
proctor  of  that  party  comes  into  court  on  the  6th  of  July,  and  alleges 
in  act  of  court  the  amount  of  the  damage  to  be  3602. ;  and  this  amount 
is  acknowledged  and  admitted  by  the  proctor  for  the  party  proceeded 
against.  I  am  of  opinion,  that  by  this  proceeding,  both  Whitehead 
and  Gillies  were  estopped  from  further  carrying  out  the  decree  of  the 
court  as  regards  the  reference  to  the  registrar  and  merchants.  It 
would  be  an  absurdity  for  the  respective  parties  in  the  suit,  the  one 
-having  alleged  and  the  other  having  admitted  the  damage  to  amount 
to  a  stated  sum,  to  come  to  the  court  and  wish  to  refer  to  the  regis- 
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trar  and  merchants  a  matter  which  is  not  in  dispute  between  them. 
Then,  is  not  such  a  proceeding  a  deviation  from  the  original  contrjict 
by  which  the  sureties  were  bound  ?  and  must  not  an  assessment  by 
private  agreement  differ  from  one  that  is  made  by  the  registrar  and 
merchants,  and  afterwards  confirmed  by  the  the  court  ?  It  is  impos- 
sible to  entertain  any  doubt  that  the  original  contract  was  that  the 
parties  should  pay  that  which  was  decreed  by  the  court.  It 
is  also  equally  clear,  •that  a  private  agreement  between  the  [  *203  ] 
parties  in  the  suit  cannot  be*said  to  be  an  adjudication  by 
the  court.  The  answer,  therefore,  to  both  of  the  questions  must  be  in 
the  affirmative.  But  it  is  said  that  the  sureties  were  entitled  to  a 
reference  to  the  registrar  and  merchants,  and  that  it  was  their  duty, 
for  the  protection  of  their  own  interests,  to  have  insisted  upon  such 
reference  in  the  present  instance.  The  averment  which  has  been  thus 
made,  as  it  appears  to  me,  is  not  well  founded  in  point  of  law.  The 
sureties  are  no  parties  in  the  original  suit,  and  they  are  not  entitled 
to  interfere  in  any  stage  of  the  proceedings.  What  would  be  the 
consequence  if  a  contrary  doctrine  was  to  prevail  ?  Bail  is  given  in 
these  courts  in  cases  of  bottomry,  salvage,  and  collision ;  but  the  con- 
duct of  the  suit  must  rest  with  the  principal ;  and  if  third  parties, 
not  before  the  court,  were  entitled  to  interfere,  the  introduction  of 
such  parties  would  be  a  gross  anomaly,  and  attended  with  the  great-, 
est  inconvenience.  If  the  principal  is  guilty  of  fraud,  or  there  is  any 
collusion  between  him  and  the  adverse  suitor,  the  sureties  are  entitled 
to  apply  to  the  court,  alleging  such  fraud  or  collusion.  Beyond  this 
they  have  no  power  of  interfering  in  the  proceedings.  But  supposing 
that  the  sureties  could  have  made  the  demand  in  question,  and  that 
the  forms  of  the  court  did  not  prevent  such  an  interference,  the  next 
question  that  would  arise  in  this  case  would  be  this :  Was  not  the 
liability  of  the  sureties  upon  the  present  occasion  extinguished  upon 
the  6th  of  July?  I  think  that  it  was  extinguished  by  the  act  of 
Whitehead  and  Gillies,  and  that  the  transaction  which  took  place 
between  them  upon  that  day,  coupled  by  the  act  in  court, 
discharged  the  bail  in  this  case  *  from  their  liability.  If  so,  [  *  204  ] 
all  the  authorities  show  that  it  cannot  be  revived.  If  a  man 
is  surety  for  the  payment  of  money  upon  the  1st  of  January,  and  the 
debtor  and  creditor  arrange  between  themselves  that  the  payment 
shall  be  deferred  till  the  1st  of  February,  and  if  afterwards,  discover- 
ing that  such  deferring  of  payment  would  release  the  sureties,  they 
should  cancel  the  agreement,  the  effect  would  still  be,  that  the  liabi- 
lity of  sureties  once  released  would  not  revive  by  such  cancellation  of 
the  agreement 

Under  the  circumstances  of  the  case,  therefore,  I  am  of  opinion  that 
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the  negotiation  which  took  place  between  Gillies  and  Whitehead  oat 
of  court,  and  all  that  was  done  by  their  respective  proctors  and  acts 
of  court  upoii  the  6th  of  July,  was  a  complete  cancellation  of  the 
bails'  responsibility,  and  which  nothing  subsequently  done  could 
revive. 

I  must,  therefore,  discharge  the  bail  from  their  liability  in  this  case. 


The  Heart  of   Oak,  Crawford. 

March  24, 1841. 

A  bottomry  bond  executed  bj  the  master  whilst  under  arrest  at  the  suit  of  the  bondholder, 
upheld.^ 

In  order  to  render  a  bond  so  executed  myalid,  it  must  be  shown  that  the  whole  of  the  trans- 
action was  compulsorilj  forced  upon  the  master. 

Costs  refused  to  the  bondholder. 

This  was  a  question  as  to  the  validity  of  a  bond  of  bottomry 
granted  upon  this  ship  and  her  freight,  under  the  following  circum- 
stances : 

The  act  on  petition  for  the  bondholders  in  substance  sets  forth — 
That  The  Heart  of  Oak.  arrived  at  Shippegan,  in  the  province  of  New 
Brunswick,  for  the  purpose  of  shipping  a  cargo  of  timber  for  England, 
in  October,  1839,  and  in  the  November  following  was  frozen  in  and 
detained  from  such  time  till  the  spring  of  1840.  That  the  master 
being  without  funds  or  any  available  credit,  applied  to 
[  *  205  ]  *  Messrs.  Cunard  &  Co.,  merchants,  residing  at  Miramichi, 
who  thereupon  made  various  advances  on  bottomry  for  the 
service  of  the  ship,  amounting  in  the  whole  to  the  sum  of  459^  I5.  9dl 
That  on  the  29th  of  April,  1840,  the'  master  duly  executed  the  bot- 
tomry bond  in  question  in  the  cause.  That  the  ship  arrived  in  safety 
at  Southampton  with  her  cargo  on  the  10th  of  June,  1840,  and  that 
since  her  arrival,  the  owners  and  master  of  the  ship  have  respectively 
refused  payment  of  the  bond,  &c. 

On  behalf  of  the  owners  it  was  stated,  in  reply  —  "  That  the  ship 


1  [The  Prince  George,  4  Moore  P.  C.  Rep.  21.   As  to  threat  of  airest,  see  The  Hci^ 
sey,  8  Hagg.  404 ;  The  Aurora,  1  Wheat  96.] 
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was  chartered  by  R.  A.,  of  Boscastle,  and,  upon  the  master's  arrival 
at  Shippegan,  he  immediately  put  himself  in  communication  with 
Messrs.  Fruing  &  Co.,  merchants  at  Shippegan,  the  factors  and  cor- 
respondents of  A.,  the  charterer,  to  whom  he  had  been  directed  to 
apply ;  that  the  master  was  informed  by  said  Fruing  &  Co.  that  H. 
Caix,  as  the  agent  to  Cunard  &  Co.,  would  load  the  cargo  ;  that  the 
ship  being  detained,  by  the  setting  in  of  the  ice,  until  the  15th  May, 
1840,  divers  expenses  were  incurred  on  her  account,  for  pilotage, 
laborage,  provisions,  and  other  incidental  charges,  which  were  de- 
frayed by  Caix,  as  agent  of  Cunard  &  Co.,  between  the  4th  Novem- 
ber and  the  14th  December,  1839,  amounting,  in  the  whole,  to  the 
sum  of  147/.  Il5.  lOd. ;  that  on  the  14th  of  December,  1839,  Caix, 
as  the  agent  of  Cunard  &  Co.,  drew  bills  upon  the  owners  of  The 
Heart  of  Oak  for  the  amount  of  the  said  sums,  and  the  bills  so 
drawn  were  accepted  by  the  master,  and  sent  to  England  for  pay- 
ment ;  that  additional  advances  were  subsequently  made  by  Cunard 
&  Co.,  for  the  service  of  the  ship,  amounting  to  the  further  sum  of 
108/.,  and  bills  were  again  drawn  by  Caix,  then  agent,  and 
•  accepted  by  the  master,  for  the  amount  of  the  advances  so  [  *  206  ] 
made ;  that  the  several  bills  were  refused  by  the  owners  in 
England,  and  returned  dishonored  to  Cunard  &  Co.,  who  received 
notice  of  their  dishonor  shortly  prior  to  the  25th  of  April,  1840 ;  that 
in  the  evening  of  the  25th  April,  the  master  of  The  Heart  of  Oal 
had  retired  to  bed  in  his  cabin,  when  he  received  a  message  from 
Caix,  the  agent  of  Cunard  &  Co.,  to  the  effect  that  a  person  had 
arrived  at  Shippegan  from  England,  and  ha^  brought  a  letter  for  the 
said  master,  and  wished  to  speak  to  him  immediately;  that  the 
master  thereupon  dressed  himself,  and  went  on  shore  to  the  house  of 
the  said  H.  Caix,  and,  on  arriving  there,  he  was  taken  into  custody 
by  one  H.  B.,  who  represented  himself  to  be  the  sheriff  of  Bathurst, 
in  the  county  of  Gloucester,  in  New  Brunswick ;  that  the  said  H. 
B.  then  informed  the  master  that  the  bills  drawn  by  him  upon  his 
owners  had  been  returned  dishonored,  and,  producing  a  bottomry 
bond  for  his  signature,  asserted  that  unless  he,  the  master,  signed 
the  same,  he  would  not  be  released  from  custody,  nor  would  the  ship 
be  allowed  to  leave  Shippegan  ;  that  the  master  at  first  refused  to 
execute  the  said  bond,  and  requested  permission  to  go  to  Bathurst, 
and  obtain  legal  advice  how  to  act  under  the  circumstances,  but 
such  permission  was  refused,  and  the  master  was  kept  in  custody  at 
the  house  of  the  said  H.  Caix  for  the  space  of  three  days,  during 
which  time  he  was  repeatedly  urged  by  the  said  H.  B.  to  sign  the 
bond ;  that  he  constantly  refused  to  do  so  until  the  evening  of  the 
27th  of  April,  1840,  when,  being  unable  to  get  any  redress,  and  in 
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order  to  obtain  his  liberation,  he  agreed  to  execnk^,  and  did, 
[  *  207  ]  at  the  house  of  the  said  *  H.  Qaix,  execnte  theT>ond  saed 

for  in  the  cause  ;  that  the  said  bond  was,  in  fabt,  intended 
to  cover  the  several  sums  of  147t  IXx  1€^.  and  1082.,  in  discharge  of 
which  the  bills  formerly  drawn  and  accepted  by  the  master  had  been 
taken  by  Cunard  &  Co. ;  that  uot^Lthe  25th  of  April,  1840,  no  applica- 
tion or  suggestion  was  ever  made  by^thfe  said  C^nard  &  Co.,  or  by 
any  person  on  their  behalf,  for  a  bond  qf  bottomry,  nor  wore  the  said 
advances,  or  any  part  thereof,  made  in  contemplation  of  a  bond,  but 
were  made  by  Cunard  &  Co.,  as  the  agents  of  the  ship,  in  the  ordi- 
nary way  of  business,  and  upon  the  sole  security  of  the  bills  of 
exchange  ;  that  thd*  bond  sued  fo]^  was  obt^ned  from  the  master  by 
duress  and  restraint,  and  executed  by  him  solely  in  order  to  obtain 
his  release  from  custody,  &c.^ 

In  a  rejoinder  given  in  by  the  bondholder  it  was  admitted  that 
the  advances  made  by  Cunaiti  &  Co.  between  the  months  of  No- 
vember, 1839,  and  the  22d  of  April,  1840,  were  made  by  them  as 
agents  for  the  ship,  in  the  ordinary  way  of  business,  and  upon  the 
sole  security  of  the  bills  of  exchange  drawn  upon  the  owners,  and 
accepted  by  the  master.  It  was  also  admitted  that  the  master  had 
been  arrested,  as  stated  in  the  owner's  reply  to  the  act  The  rejoin- 
der then  further  denying  the  other  allegations  of  the  owners  to  be 
4rue,  proceeded  *  to  set  forth  —  That  it  was  at  the  master's  o^wn 
urgent  entreaty  that  Mr.  B.,  the  sheriff,  suffered  him  to  remain  at 
Shippegan,  instead  of  removing  him  at  once  to  New  Bathurst,  and 
that  his  detention  at  th%  house  of  H.  Caix  was  that  of  a  prisoner  at 
large  only,  inasmuch  as  the  said  master,  during  the  three  days  of  his 
attachment,  was  at  full  liberty  to  go,  and  actually  went 
[  *  208  ]  about  and  transacted  business  as  before,  wherever  *  his  pre- 
sence was  required;  that  the  said  master,  being  at  such 
time  in  absolute  need  of  further  advances  for  the  service  of  the  ship, 
in  addition  to  those  already  made,  in  order  to  enable  hirti  to  put  to 
sea,  it  was  in  the  course  of  the  said  ^three  days  mutually  agreed 
between .  the  said  H.,  Caix  and  himself  that  the  said  H.  Caix  should 
make  the  further  requisite  advances  on  the  security  of  the  ship  and 
freight,  and  that  in  the  bond  for  securing  the  repayment  of  such 
advances  should  also  be  included  the  advances  previously  made  by 
Cunard  &  Co.,  as  the  sole  personal  security  of  the  owner;  that,iQ 
pursuance  of  this  agreement,  the  bond  now  put  in  suit  was  freely  and 
voluntarily  executed  by  the  master,  &c.,  &c. 

The  court,  before  hearing  the  counsel  for  the  bondholders,  caUed 
upon  the  owners'  counsel  to  state  the  grounds  upon  which  they  rested 
their  objections  to  the  validity  of  the  bond. 
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Haggourd  and  Ntcholl^  for  the  owners.  The  claim  of  the  alleged 
bondbolderpresents  itseli^  i^  all  its  features,  under  a  suspicious  and 
unfavorable  aspect  In«tEe.  first  place,  the  bond  purports  to  have 
been  executed  by  the  master^  ia  'fSvor  of  persons  who  admit  them- 
selves to  have  made  many  of^  the  advances  in  the  character  of 
agents,  and  in  the  ordinaiy  way  of  business.  Again,  the  amount  of 
premium  demando^i  is  moift  excessive  and  exorbitant,  being  at  the 
rate  of  twenty  per  cent  upoivthe  risk  of  a  voyage  from  New  Bruns- 
-wick  to  England;  a  voyage  which  was  to  be  made  in  the  most 
favorable  season*  of  the  year,  and  which,  under  the  circumstances  of 
this  case,  did  not  exceed  twenty-three  days  in  its  duration. 
These  facts  fully  *  justif;^  the  owngrs  in  submitting  the  trans-  [  *  209  } 
action  to  the  investigation  of  a  court  of  law,  and  although, 
per  se,  they  might  not  be  sufficient,  in  "the  absence  of  other  reasons 
to  invalidate  the  bond,  they  are  at  least  of  a  complexion  which  does 
not  entitle  the  claim  of  the  bondholders  to  any  favorable  considera- 
tion from  the  court.  But  there  are  other  and  more  stringent  grounds 
upon  which  the  validity  of  the  bond  is  more  immediately  disputed 
in  the  present  instance. 

It  appears  by  the  evidence  in  the  cause,  that  the  greater  portion  of 
the  advances  for  which  the  bdnd  was  given  as  a  security  was  made 
antecedently  to  the  execution  of  the  bond ;  and  it  has  been  admitted 
by  the  bondholders,  though  somewhat  tardily,  in  their  rejoinders,  that 
these  advances  were  made  upon  the  sole  security  of  the  bills  of 
exchange,  and  not  under  any  stipulation  for  a  bond  of  bottomry.  It 
also  further  appears  by  the  account  which  has  been  brought  in  that 
other  of  the  advances  were  made  to  cover  personal  liabilities  incurred 
by  the  master,  which  cannot  be  included  in  a  bottomry  transaction. 
Lastly,  what  are  the  circumstances  under  which  the  execution  of  the 
bond  was  effected  ?  The  master  is  inveigled  from  his  ship  at  mid- 
night by  a  false  representation  that  his  presence  is  required  on  shore. 
At  the  house  of  the  bondholders'  agent  he  is  arrested  for  the  amount 
of  the  dishonored  bills,  which  had  been  returned  from  England.  The 
master  is  detained  in  custody  for  three  whole  days,  and  upon  the 
third  day  of  his  imprisonment,  in  order  to  procure  his  release,  he  is 
induced  to  sign  the  bond  in  issue  in  the  cause.  He  was,  therefore,* 
strictly  and  legally  speaking,  under  duress  of  imprisonment, 
when  he  executed  the  instrument  *  in  question ;  such  an  [  *  210  ] 
execution  cannot  bind  him  in  law  as  regards  his  own  personal 
liability,  and  d  fortiori  cannot  bind  the  interests  of  his  employers ;  if 
bonds  thus  compulsorily  obtained  should  be  upheld  by  the  court,  it 
would  afford  a  dangerous  encouragement  to  fraudulent  practices 
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upon  the  owners  of  British  vessels,  and  be  productive  of  great  injury 
to  the  general  interests  of  British  commerce. 

QueerCs  Advocate  and  Addamsj  contrd.  The  essential  foundation 
of  all  bottomry  transactions  is  the  unprovided  necessity  of  the  mas- 
ter, and  where  this  necessity  is  shown  to  exist  at  the  time  the  bond 
is  given,  the  claim  of  the  bondholders  has  always  received  a  favor- 
able consideration  from  the  court  In  the  present  case,  this  point  is 
clearly  established  on  the  part  of  the  bondholders,  and  is  not  contro- 
verted on  the  other  side.  They  do  not  attempt  to  deny  that  subse- 
quently to  the  22d  of  April,  1841,  the  distress  of  the  master  was 
most  urgent ;  neither  have  they  ventured  even  to  suggest  that  with- 
out a  bond  of  bottomry,  the  master  was  possessed  of  any  available 
means  of  raising  the  requisite  funds  to  enable  him  to  put  to  sea.  It 
has  been  urged,  however,  that  the  bond  in  question  includes  former 
advances  which  were  made  upon  the  sole  security  of  the  bills  of 
exchange,  also  that  some  of  the  items  in  the  master's  account  are  not 
legal  objects  of  a  bond  of  bottomry.  On  the  part  of  the  bondholders, 
we  concede  that  the  repayment  of  the  money  advanced  upon  the 
bills  of  exchange  cannot  be  enforced  against  the  owners  of  this  ves- 
sel under  the  present  bond.     With  respect  to  the  items  which  have 

been  objected  to,  we  submit  that  their  validity  must  be  de- 
[•211]  termined  by  a  reference  to  the  *  registrar  and  merchants. 

The  question  is,  will  the  insertion  of  these  advances  and 
items  in  the  bond  invalidate  the  whole  transaction  ?  Undoubtedly 
not.  This  point  has  been  decided  by  Lord  Stowell,  in  the  case  of 
The  Augusta,^  a  case  strongly  in  point  with  the  present  case.  The 
dictum  of  Lord  Stowell,  in  the  case  of  The  Augusta,  is  to  this  effect: 
'^  It  is  not  necessary  that  a  bond  should  be  either  good  or  bad  intoto; 
in  the  equitable  proceedings  of  this  court  it  may  be  good  in  part,  and 
bad  in  part"  Again,  it  has  been  urged  that  the  bond  was  executed 
by  the  master  under  duress,  and  that  it  is,  therefore,  invalid.  The 
question,  therefore,  arises,  what  is  the  legal  meaning  of  the  term 
duress  ?  The  term  is  defined  by  Mr.  Justice  Blackstone,  in  his  Com- 
mentaries, to  mean  a  compulsion  by  illegal  restraint  of  liberty.  How 
can  this  be  applied  to  the  circumstances  of  this  case  ?  The  master, 
it  is  true,  was  in  custody  at  the  time  he  executed  the  bond,  but  he  was 
in  custody  of  the  legal  authority  of  New  Brunswick,  and  for  a  legal 
object,  namely,  the  non-payment  of  the  money  advanced  upon  the  bills 


1  [1  Dod.  283.] 
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of  exchange,  for  which  the  master,  as  well  as  his  owner,  were  equally 
responsible;  imprisonment  under  such  circumstances  is  widely  dif- 
ferent from  the  duress  of  imprisonment,  and  it  is  so  laid  down  by  Mr. 
Justice  Blackstone,  in  the  following  words :  "  If  a  man  be  lawfully 
imprisoned,  and  either  to  procure  his  discharge,  or  on  any  other 
account,  seals  a  bond  or  a  deed,  this  is  not  by  duress  of  imprisonment, 
and  he  is  not  at  liberty  to  avoid  it."  ^  The  present  case  falls  clesurly 
witliin  the  principle  there  laid  down.  The  master  was  under  lawful 
imprisonment,  and  the  foundation  of  the  transaction  was 
fair  and  legal,  namely,  the  *  indispensable  necessity  for  fur-  [  *  212  ] 
ther  advances  to  enable  the  vessel  to  put  to  sea.  Lastly, 
with  respect  to  the  objection  to  the  amount  of  the*  premium.  We 
submit  that  the  reasonableness  of  the  rate  of  interest  that  is  charged 
in  these  cases  by  the  lender,  must  depend  upon  a  variety  of  circum- 
stances existing  at  the  time  and  place  where  the  advances  are  made, 
upon  which  the  court  cannot  safely  adjudicate.  The  court  has  at  all 
times  been  reluctant  to  interfere  in  such  matters,  and  it  would  be  highly 
detrimental  to  the  interest  of  commerce,  if  the  court  in  the  absence 
of  any  specific  Iraud  in  the  transaction  should  lend  its  authority  to 
disturb  the  terms  of  the  original  agreement  between  the  contracting 
parties  in  cases  of  this  description.  Upon  this  principle  the  court 
had  acted  in  the  case  of  The  Cognac,^  by  directing  the  registrar's 
report  to  be  reformed,  and  allowing  the  original  premium,  which  had 
been  reduced  from  twenty  to  twelve  and  a  half  per  cent,  in  that  case. 
In  the  present  instance,  no  fraud  or  collusion  is  proved  to  have  existed 
between  the  lender  and  the  master  when  the  money  was  advanced, 
and  the  rate  of  interest  is  justified  by  the  total  inability  of  the  mas- 
ter to  procure  the  necessary  advances  on  any  other  terms. 

Judgment. 
Dr.  Lushington.     The  court  having  fully  adverted  to  the  facts  of 
the  case,  proceeded  to  observe  to  the  following  effect :  "  Several  excep- 
tions have  been  taken  against  this  bond,  and  have  been  discussed  in 
the  argument  of  the  counsel  for  the  owners.     The  main  objection, 
however,  against  its  validity,  it  appears  to  me,  is  confined 
to  the  circumstance,  that  the  master  of  *this  vessel,  at  the  [  *  213  ] 
time  the  bond  was  executed,  was  in  custody  at  the  suit  of 
the  parties  by  whom  the  advances  were  made.     As  a  general  propo- 
sition of  law,  it  is  undoubtedly  true  that  a  deed  extorted  by  actual 
duress  is  invalid,  and  this  principle  of  law  would  clearly  extend  to 


1  Blackstone's  Commentaries,  vol.  i.  p.  1S9.  ^  2  Haggard,  377. 
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vitiate  a  bond  of  bottomry  compulsorily  obtained  by  duress  from  the 
master,  even  although  the  advances  were  made  upon  the  promise  of 
a  future  bond,  and  the  bond  itself  was  taken  as  a  fulfilment  of  that 
promise.  In  applying  this  principle  to  the  present  case,  then  the 
question  arises  how  far  the  master  of  The  Heart  of  Oak  executed  the 
bond  in  question  under  absolute  duress?  Now  it  is  an  admitted 
fact  in  the  cause,  that  he  was  under  the  attachment  of  the  sher^pfof 
New  Brunswick  at  the  time  he  executed  the  bond,  hut  does  it  neces- 
sarily follow  that  he  was  therefore  under  duress  ?  I  apprehend  not ; 
it  is  one  thing  to  assert  that  a  bond  was  executed  in  imprisonment 
or  under  the  attachment  of  a  sheriff,  and  another  thing  to  say  that  it 
was  executed  under  duress.  Non  constat,  that  an  instrument  executed 
under  imprisonment  is  necessarily  invalid  ;  and  before  the  court  can 
arrive  at  any  such  conclusion  in  the  present  case,  it  must  be  satisfied 
that  the  whole  of  the  transaction  was  compulsorily  forced  upon  the 
master,  otherwise  the  mere  fact  of  his  imprisonment  alone  will  not 
avail  to  render  the  instrument  invalid.  What,  then,  are  the  circum- 
stances disclosed  in  the  evidence  upon  this  part  of  the  case?  The 
master  of  this  vessel,  it  appears,  actually  applies  t«  the  agent  of  the 
bondholders  for  further  advances,  and  receives  from  him  the  sum  of 
120L  for  the  service  of  his  ship,  and  this  at  the  very  moment  when  he 

is  called  upon  to  execute  the  bond  in  question.    The  money 
[  *  214  ]  *  so  advanced  is  included  in  the  bond ;  and  can  I  hold  that, 

in  accepting  this  money,  the  master  was  acting  utader  com- 
pulsion, and  against  his  will  ?  In  so  holding,  I  should  indeed  be 
straining  a  construction  of  the  master's  conduct  in  favor  of  the  own- 
ers, beyond  the  limits  which  common  sense  and  the  justice  of  the 
case  will  allow.  The  true  state  of  the  case  I  conceive  to  have  been 
this :  The  master  was  in  great  difficulties ;  he  had  no  money  to 
furnish  the  requisite  supplies  for  the  future  service  of  his  ship,  and 
had  no  means  of  discharging  the  former  obligations  which  he  had  in- 
curred upon  her  account.  In  this  emergency  he  applies  to  the  agent 
of  the  bondholders  for  additional  advances,  and  upon  the  receipt  of 
these  he  consents  to  execute  the  present  bond.  The  question  then 
recurs,  whether,  under  such  a  state  of  circumstances,  the  execution 
of  the  bond,  although  the  master  was  in  custody  at  the  time,  falls 
within  the  principle  of  a  deed  signed  under  duress  ?  I  am  clearly  of 
opinion  that  it  does  not.  The  course  therefore  which  I  must  adopt 
is  obvious.  By  the  practice  of  the  court  in  proceedings  of  this  kind, 
bonds  of  bottomry  are  divisible,  and  the  court  may  pronounce  a  bond 
to  be  good  in  part  and  bad  in  part  I  must  therefore  pronounce  in 
favor  of  this  bond  so  far  as  relates  to  the  advances  which  were  made 
subsequently  to  the  22d  of  ApriL     At  the  same  time  I  must  express 
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the  dissatisfaction  of  the  court,  that  the  master  should  have  been  im- 
prisoned at  all,  and  the  execution  of  the  bond  should  have  been 
pressed  upon  him  whilst  he  was  under  actual  confinement     In  such 
circumstances  the  owners  of  this  vessel  were  fully  justified 
in  submitting  the  transaction  to  the  investigation  of  *  the  [  *  215  ] 
court;  and  I  shall  decline  to  give  the  bondholders  their 
costs  in  the  present  instance. 

With  respect  to  the  items  which  have  been  excepted  to  in  the 
master's  account,  the  court  cannot  take  upon  itself  to  decide  upon 
their  admissibility  in  this  stage  of  the  proceedings.  By  the  affidavit  of 
the  master  ;it  the  foot  of  the  account,  which  to  a  certain  extent 
recognizes  the  bond  at  a  period  when  he  was  no  longer  in  imprison- 
ment, it  clearly  appears  that  a  great  portion  of  the  advances  were 
applied  to  purposes  fairly  within  a  bottomry  transaction.  With 
respect  to  the  excepted  itenjs,  I  have  no  information  before  me  at 
present  to  determine  whether  they  are  admissible  or  not.  I  shall 
therefore  refer  them  to  the  consideration  of  the  registrar  and  mer- 
chants. 

I  shall  also  adopt  the  same  course  with  respect  to  the  premium 
which  has  been  charged  in  this  case.  It  has  been  said  that  the  court 
cannot  safely  adjudicate  upon  this  part  of  the  question ;  and  the  case 
of  The  Cognac^  has  been  cited  to  support  the  assertion,  that  this 
court  has  always  been  reluctant  to  interfere  with  the  terms  of  the 
original  agreement  respecting  the  rate  of  interest. 

Now  in  the  case  of  The  Cognac,  a  reference  was  expressly  directed 
to  the  registrar  and  merchants  upon  this  very  point ;  and  the  fact  that 
such  a  reference  was  made,  clearly  establishes  that  the  court  possesses 
jurisdiction  on  the  subject-matter.      Possessing  this  jurisdiction,  it 
would,  I  conceive,  be  inconsistent  with  equity  (and  this  court  sits  as 
a  court  of  law  and  equity)  that  the  court  should  decline  to  interpose 
its  authority  to  reduce  the  premium  when  the  rate  of  interest  is  ex- 
cessive.    I  therefore  pronounce  for  the  bond  to  the  extent  I 
•  have  already  stated;  and  decree  a  reference  to  the  regis-  [  ^216  ] 
trar  and  merchants  as  to  the  excepted  items,  and  also  the 
amount  of  the  premium. 
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The  Westmorland,  Brigstock.^ 

May  4,  1841. 

In  cases  of  alleged  desertion  the  application  of  the  ancient  maritime  law  is  not  exdnded  hj 

the  statute  5  and  6  W.  4,  c.  19. 
Constraction  of  the  second  section  of  the  act. 
The  words  "nature  of  the  voyage"  must  hare  such  a  rational  construction  as  to  answer  the 

leading  purpose  for  which  they  were  framed,  namely,  to  give  the  mariner  a  fair  intimation 

of  the  nature  of  the  service  in  which  he  engages. 
The  mere  going  on  shore  without  leave  to  seek  advice  as  to  the  effect  of  the  articles,  not  a 

desertion  under  the  general  law. 
Imprisonment  of  the  mariners  for  so  going  on  shore  an  important  ingredient  in  the  case,  is 

taking  away  all  iocuspeniteniicR  and  all  opportunity  of  returning  to  their  duty  on  board  the 

ship.    Wages  pronounced  for. 

This  was  a  suit  for  wages  promoted  by  three  of  the  mariners  who 
served  on  board  this  vessel,  under  the  circamstances  noticed  in  the 
judgment  of  the  court 

On  behalf  of  the  mariners,  Addams  and  Robinson  contended — 
That  by  the  fair  construction  of  the  mariners'  contract,  the  seamen 
were  entitled  to  their  discharge  upon  the  arrival  of  the  vessel  in  a 
port  of  Great  Britain.  That  the  second  section  of  the  statute  5  and 
6  of  Will.  4,  under  which  the  ship's  articles  purported  to  have  been 
drawn  up,  expressly  provided,  not  only  that  a  written  agreement 
should  be  mutually  signed  by  the  master  and  seamen  before  the 
commencement  oif  a  voyage,  but  that  the  nature  of  the  intended 
voyage  should  be  explained  and  set  forth  in  such  agreement ;  and  in 
the  schedule  annexed  to  the  third  section  of  the  act  it  was  particu- 
larly directed  in  the  words  following,  namely,  "Here  the  intended 
voyage  is  to  be  described  as  nearly  as  can  be  done,  and  the  places  at 
which  it  is  intended  the  vessel  shall  touch,  &c."  If,  therefore,  it  had 
been  the  original  intention  of  the  owners  that  the  vessel  should  return 
to  England  for  orders  in  the  first  instance,  and  then  proceed  to  a  port 
of  the  continent  to  discharge  her  cargo,  such  intention 
[  •  217  ]  should  have  been  specified  in  the  mariners'  *  contract ;  that 
^  such  specification  had  been  hjeld  requisite  by  Lord  Stowell 

in  the  case  of  The  George  Home,^  and  the  authority  of  that  case 
was  strongly  applicable  upon  the  present  occasion.  That  even  as- 
suming the  owners'  interpretation  of  the  articles  to  be  correct,  and 
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that  the  seamen  were  bound  to  proceed  with  the  vessel  to  Holland, 
the  mere  act  of  quitting  the  ship  as  they  had  done,  and  going  on 
shore  at  Cowes  for  the  purpose  of  procuring  advice,  was  not  such  an 
abandonment  of  the  vessel  as  would  have  amounted  to  desertion 
even  under  the  ancient  law,  still  less  would  that  character  attach  to 
it  under  the  particular  statute  in  question.  That  the  passing  of  the 
statute  5  and  6  Will.  4,  excluded  all  other  desertion  than  that  which 
was  specially  defined  by  the  statute ;  and  under  the  ninth  section,  to 
constitute  desertion  undfer  the  present  law,  it  must  be  shown  not  only 
that  the  mariners  absented  themselves  from  the  ship  without  permis- 
sion of  the  master,  but  that  they  did  so  "  under  circumstances  plainly 
denoting  that  it  was  their  intention  not  to  return  thereto."  That  by 
the  same  section,  in  order  to  entail  upon  the  seamen  so  deserting  the 
entire  forfeiture  of  their  wages,  and  their  effects  on  board,  it  was  still 
further  requisite  "that  the  circumstances  attending  such  desertion 
should  be  entered  in  the  log-book  at  the  time,  and  certified  by  the 
signature  of  the  master  and  mate,  or  some  other  credible  witness." 
That  under  the  circumstances  of  the  case,  it  was  clear  the  alleged 
desertion  in  the  present  instance  was  not  brought  within  the  provi- 
sions of  the  statute,  inasmuch  that  no  entry  in  the  log-book  was 
pleaded,  and  all  loctis  peniterUicBj  and  all  opportunity  of  returning  to 
their  duty  on  board  the  vessel,  had  been  taken  away  from 
the  mariners  by  *  the  illegal  imprisonment  to  which  they  had  [  •  218  ] 
been  subjected  by  the  magistrates  at  Cowes,  at  the  instiga- 
tion of  Captain  Brigstock,  the  master.  Lastly,  that  the,  magistrates, 
in  committing  the  seamen  to  prison,  under  the  sixth  section  of  the 
act,  had  exceeded  their  authority,  and  were  liable  to  an  action  at  law 
for  so  doing;  and  the  punishment  which  the  seamen  had  thus  wrong- 
fully undergone  had  a  material  bearing  upon  the  question  at  issue, 
inasmuch  that  it  would  be  contrary  to  all  justice,  that  the  seamen, 
having  once  been  punished  at  the  instigation  of  the  master,  the  agent 
for  the  owners  at  Cowes,  should  for  the  same  offence  be  now  pun- 
ished a  second  time  in  this  courts  at  the  prayer  of  the  owners  them- 
selves, by  the  forfeiture  of  their  wages  as  prayed  for. 

For  the  owners,  Haggard  and  Nickoll^  conird.  That  the  legality 
of  the  magistrates'  proceedings  at  Cowes  formed  no  part  of  the 
issue  in  the  cause ;  and  however  wrongful  the  imprisonment  of  the 
mariners  might  have  been,  under  the  sixth  section  of  the  act,  the 
court  had  no  jurisdiction  to  afford  them  any  redress.  The  ques- 
tion at  issue  was  confined  to  this,  whether  by  such  imprisonment  of 
the  seamen  tim  owners  were  deprived  of  ihe  pecuniary  forfeiture  to 
which  they  were  entitled  in  this  court  That  under  the  general  mari- 
13* 
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time  law,  the  abandonment  of  a  vessel  before  the  cargo  was  discharged, 
even  in  the  port  of  discharge,  was  a  desertion,  entailing  a  forfeitare  of 
wages  ;  and  such  law  had  not  been  abrogatec^by  the  passing  of  the 
statute  5  &  6  of  Will.  IV.     That  the  case  of  The  George  Home  was 

widely  distinguishable  from  the  present  case,  for  this  reason, 
[  •  219  ]  that  the  ship's  articles  in  that  case  •were  drawn  up  under 

the  provision  of  the  statute  22  Greo.  II.,  which  required  the 
voyage  to  be  set  forth  in  the  mariner's  contract,  whereas  in  the  recent 
statute  5  &  6  Will.  IV.,  a  greater  laxity  was  allowed,  and  it  was  suf- 
ficient that  "  the  nature  of  the  intended  voyage  "  should  be  explained 
and  specified.  There  was  moreover  this  most  important  distinction 
between  this  case  and  The  George  Home,  that  the  duration  of  the 
voyage,  in  the  articles  which  had  been  signed  by  the  mariners  in  this 
case,  was  specifically  limited  to  the  term  of  three  years. 

Judgment. 
Dr.  Lushington.  The  question  which  I  have  now  to  decide  is, 
whether  the  mariners  who  have  commenced  the  present  suit  are  enti- 
tled to  the  wages  which  they  have  claimed.  A  summary  petition 
§ind  an  allegation  have  been  given  in,  and  witnesses  have  been 
examined  on  both  sides ;  and  without  at  present  noticing  any  minor 
contradictions  which  may  be  found  in  the  evidence,  it  may  be  stated 
that  the  parties  are  agreed  as  to  the  leading  facts  of  the  case,  although 
from  the  premises  they  draw  very  different  conclusions.  The  vessel, 
it  appears,  left  England  in  the  year  1839,  bound  on  a  voyage,  or  course 
of  voyages,  described  in  the  ship's  articles  in  the  following  terms:  — 
"  From  the  port  of  London  to  Swan  River,  Western  Australia,  from 
thence  to  any  port  or  place  in  the  Indian  or  China  Seas,  and  during 
her  stay  and  trade  there  until  her  return  to  a  port  of  discharge  in 
Great  Britain  or  continent  of  Europe,  (in  either  case  the  voyage 

to  end  in  Gre6t  Britain,)  and  the  cargo  delivered  if  re- 
[  *  220  ]  quired ;  apd  term  of  time  not  to  exceed  three  years."     *  She 

accordingly  proceeded  to  the  Swan  River,  and  discharged 
her  cargo  there;  and  in  the  beginning  of  the  year  1840,  the  mari- 
ners liow  suing  for  their  wages  were  hired,  and  signed,  by  way 
of  agreement,  as  they  allege,  the  original  ship's  articles.  After 
visiting  Batavia,  the  vessel  proceeded  to  the  Isle  of  Lombock;  and 
in  the  month  of  June  sailed  thence  with  a  cargo,  homeward  bound. 
On  the  28th  of  Octbber  following,  she  arrived  at  Cowes,  and  on  the 
30th  of  that  monjbh,  the  master,  after  communication  with  his  owners, 
brought  a  North  Sea  pilot  on  board  for  the  purpose  of  conducting 
the  ship  to  Holland.  Upon  seeing  this,  the  mariners  apprehending 
that  by  the  tenor  of  the  articles  they  were  not  bound  to  proceed  to 


HIGH  COURT   OF    ADMIRALTY.  221 


The  Westmorland.    1  TV.  Rob. 


Holland,  went  on  shore  early  on  the  next  morning  to  seek  advice,  and 
whilst  so  occupied  they  were  arrested  by  the  master  and  earned 
before  the  magistrates  sitting  at  Newport,  and,  fefusing  to  return  on 
board  the  ship,  they  were  by  the  authority  of  such  magistrates  com- 
mitted to  the  house  of  correction,  there  to  be  kept  to  hard  labor  for 
thirty  days.  Such  is  the  brief  outline  of  the  case  before  the  court ; 
and  the  questions  that  have  been  raised  upon  it,  and  which  are  at 
issue  between  the  parties  are  these :  The  first  question  is,  whether 
the  mariners  were  bound  by  the  articles  to  proceed  to  Holland  ?  If 
they  were  not  bound,  then  of  course  there  could  have  been  no  forfeiture, 
and  the  seamen  are  entitled  to  their  wages.  But  assuming  that  the 
owners  are  right  in  their  construction  of  the  ship's  articles,  and  that 
the  mariners  were  bound  to  proceed  with  the  vessel  to  the  continent, 
the  court  will  then  have  to  consider  and  determine  whether  all  the 
facts  and  circumstances  of  this  case  amount  to  a  desertion  on 
their  part.  I  *  shall  now  proceed  to  consider  the  latter  ques-  [  •  221  ] 
tion  in  the  first  place.  Upon  the  part  of  the  owners  it  has 
been  argued  that  the  facts  constituted  desertion  by  the  common  mari- 
time law,  which  has  not  been  altered  or  repealed  by  the  statute  5  & 
6  Will.  IV.,  c.  19.  I  do  not  understand  it  to  have  been  averred  that 
there  has  been  a  desertion  under  the  statute;  and  I  am  of  opinion 
that  had  such  a  proposition  been  attempted,  it  could  not  have  been 
contended  for  with  effect.  Now,  on  looking  to  the  wording  of  the 
statute,  I  incline  to  the  opinion  that  the  act  5  &  6  Will.  IV.,  c;  19, 
does  not  exclude  the  ancient  maritime  law ;  and  that  it  is  my  duty 
to  examine  the  facts  of  the  present  case,  with  a  view  to  ascertain 
whether  they  constitute  a  desertion  according  to  the  ancient  principles 
which  constituted  the  law  of  this  court  before  the  statute  in  question 
was  enacted. 

In  the  books  of  common  law  authority,  I  do  not  find  any  definition 
of  what  desertion  consists ;  and  it  would  perhaps  be  difficult  to  state 
any  definition  which  would  comprise  that  offence,  under  the  variety 
of  circumstances  that  may  occur.  The  statute  has  attempted  a  defi- 
nition so  far  as  relates  to  the  particular  circumstances  contemplated 
by  it,  and  it  states  that  absence  from  the  ship  for  any  time  within 
the  space  of  twenty-four  hours  immediately  preceding  the  sail- 
ing of  the  ship,  without  permission  from  the  master  thereof,  or  for 
any  period,  however  short,  under  circumstances  plainly  showing 
that  it  was  his  intention  not  to  return  thereto,  shall  be  deemed  an 
absolute  desertion.  I  might  here  notice,  that  the  counsel  for  the 
mariners  have  urged  upon  the  court  that  these  words  negatived  any 
other  desertion,  and  that  they  comprehended  all  the  desertion 
the  law  intended.     Now,  *  although  I  am  ready  to  admit  [  •  222  ] 
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that  this  argument  is  not  v/ithout  weight,  yet,  upon  the  best  view 
which  I  can  take  of  the  question,  I  am  of  opinion  that  the  sta* 
tute,  in  order  to  woiic  such  an  effect,  must  have  gone  further,  and 
must  necessarily  have  excluded  the  ancient  law.  The  circumstances 
to  which  I  have  already  adverted  constitute  desertion  under  the  9tb 
clause;  and  the  latter  part  of  the  sentence  with  which  that  section 
concludes,  seems  to  embrace  almost  every  possible  case.  I  do  not 
think  it  requisite  to  enter  into  any  minute  disquisition  whether  other 
circumstances  constituting  desertion  might  not  occur  in  the  various 
duties  which  a  mariner's  engagement  entails  upon  him.  I  shall  not, 
therefore,  attempt  any  definition  of  desertion  generally,  but  content 
myself  with  the  observation  that,  to  constitute  desertion  in  such  a 
case  as  this,  there  must  be  a  complete  abandonment  of  duty,  with- 
out justification  on  the  part  of  the  mariners ;  and  such  abandonment 
must,  moreover,  be  by  quitting  the  ship.  I  must  now  proceed,  step 
by  step,  to  consider  whether  there  has  been  such  an  abandonment  of 
duty  on  the  part  of  the  mariners  in  the  present  instance.  On  behalf 
of  the  owners,  it  has  been  alleged  that  when  the  crew  were  informed 
of  the  intention  to  take  the  ship  to  Holland,  they  declined  to  perform 
their  duty  in  pumping,  and  also  in  other  matters  requiring  their  exer- 
tions as  sailors. 

Assuming  the  fact  to  be  as  stated,  such  conduct  would  be  insubor- 
dination ;  it  would  not  be  desertion.  The  distinction  and  difference 
between  the  two  oflfences  must  be  borne  in  mind.  The  utmost  that 
could  be  said  of  it,  is,  that  it  may  be  a  fact  explanatory  of  their  sub- 
sequent conduct ;  and  assuredly,  whether  the  sailors  were 
[  *223  ]  right  or  wrong  as  *to  other  matters,  it  was  misconduct  on 
their  part.  The  next  morning  the  crew,  it  appears,  having 
previously  sent  to  consult  Mr.  Day,  of  Cowes,  and  having  received  a 
letter  from  him,  went  on  shore  without  leave  to  advise  with  that  gen- 
tleman as  to  the  effect  of  the  articles.  With  respect  to  the  step  so 
taken  by  the  crew,  I  am  of  opinion  that  it  cannot  be  deemed  a 
desertion ;  for  whatever  may  be  the  true  legal  effect  of  the  articles,  I 
entertain  a  very  decided  opinion  that  there  was  quite  a  sufficient 
degree  of  obscurity  to  justify  the  seamen  in  endeavoring  to  obtain 
information  as  to  the  extent  of  the  obligations  into  which  they  had 
entered  on  signing  the  ship's  articles.  Releasing  them,  therefore, 
from  all  responsibility  for  this  incipient  step,  the  next  point  in  the 
proceedings  is  the  arrest  of  the  mariners  jat  the  instance  of  Captain 
Brigstock,  the  master. 

The  men  went  on  shore  between  eight  and  nine  o'clock  in  the 
morning.  Captain  Brigstock  applied  for  a  warrant  as  soon  as  be 
heard  they  had  so  quitted  the  ship,  and  the  mariners  were  arrested  as 
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the  constable  could  meet  with  them,  either  at  Mr.  Day's  house  or  in 
the  immediate  vicinity,  and  immediately  conveyed  before  the  magis- 
trates who  were  then  sitting  in  petty  sessions  at  Newport.  Now,  up 
to  this  time  there  was,  in  my  opinion,  no  completed  desertion.  Time 
might  have  affixed  that  character  to  the  conduct  of  the  seamen  ;  but 
even  according  to  the  definition  of  the  act  of  parliament,  there  was 
not  enough  plainly  to  indicate  that  it  was  not  the  intention  of  the 
seamen  to  return  on  board  the  ship.  Common  justice  would  require 
a  reasonable  time  to  elapse  for  the  men  to  consider  their  situation 
under  such  peculiar  circumstances  before  the  character  of 
•  desertion  could  be  conclusively  fixed  upon  them.  If,  there-  [  *  224  ] 
fore,  there  is  any  desertion  in  this  case,  that  legal  conse- 
quence must  be  ascribed  to  the  circumstances  which  took  place  before 
the  magistrates.  What,  then,  occurs  when  the  mariners  were  so 
taken  before  them  ?  The  njagistrates,  it  appears,  were  of  opinion 
that  the  ship's  articles  bound  the  crew  to  proceed  with  the  vessel  to 
Holland,  and  so  declared  tbeir  opinion  to  them,  at  the  same  time 
informing  them,  that  by  refusing  to  return  to  the  ship  they  rendered 
themselves  liable  to  imprisonment  and  the  forfeiture  <rf  their  wages. 
The  men  persisted  in  following  the  advice  which  they  had  received 
from  Mr.  Day ;  and  upon  this  the  magistrates  committed  them  to 
prison  and  hard  labor  for  thirty  days.  It  has  been  said  in  the  argu- 
ment, that  the  court  cannot  inquire  into  the  legality  of  the  order  so 
made  by  the  magistrates,  or  afford  to  the  mariners  any  relief,  if  it  be 
illegal ;  and  it  is  certainly  true  that  the  Court  of  Admiralty  cannot 
give  damages  for  false  imprisonment ;  but  so  far,  at  least,  as  that  im- 
prisonment bears  upon  the  question  of  desertion,  I  think  that  I  both 
can  and  ought  to  inquire  into  it.  Looking,  then,  to  the  order  of  the 
magistrates,  I  am  of  opinion  that  they  were  in  error  in  proceeding 
against  the  seamen  under  the  6th  section  of  the  act  5  &  6  Will.  IV., 
an  error  for  which  the  obscurity  of  the  statute  furnishes  much  apo- 
logy. And  what  has  been  the  result  of  such  error  on  their  part  ?  It 
has  been  this:  that  the  mariners  were  threatened  with  illegal  impri- 
sonment, were  in  prison  when  they  ought  to  have  been  at  large,  and 
that  they  underwent  a  confinement  which  the  law  did  not  sanction. 
Now  it  appears  to  me  that  the  threat  of  illegal  imprison- 
ment, even  to  •  enforce  a  lawful  obligation,  is  not  altogether  [  *  226  ] 
an  unimportant  ingredient  in  the  consideration  of  the  present 
case.  The  circumstance,  however,  which  weighs  most  deeply  in  my 
mind,  is  this,  that,  by  such  imprisonment,  that  which  existed  at  the 
moment  principally,  though  not  entirely,  in  declaration,  and  which 
was  not  a  consummated  desertion,  was  rendered  absolute  and  com- 
plete; that  all  locus  penitentice  was  taken  away  by  bodily  duress. 
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Had  neither  the  threat  been  used,  nor  the  imprisonment  inflicted,  it  is 
not  impossible  that  the  seamen  (and  they  are  unquestionably  entitled 
to  the  benefit  of  the  possibility)  might  have  returned  to  their  duty  oa 
board  the  ship ;  and  when  I  consider  that  this  error  was  occasioaed 
by  the  act  of  the  master,  the  agent  of  the  owners,  I  think  the  seamen 
are  entitled  to  the  advantage  arising  from  it  Upon  the  whole,  there- 
fore, I  am  of  opinion  that,  even  assuming  the  owners'  construction  of 
the  ship's  articles  to  be  correct,  there  has  not  been  a  desertion,  either 
under  the  statute  or  by  the  ordinary  maritime  law,  if  such  law  is  not 
afiected  by  the  statute. 

As  I  have  hitherto  proceeded  upon  the  assumption  that  the  articles 
legally  bound  the  seamen  to  proceed  with  the  vessel  on  the  voyage 
to  Holland,  and  have  arrived  at  the  conclusion  that  even  in  that  view 
of  the  case  there  has  been  no  desertion  on  the  part  of  the  mariners  in 
the  present  instance,  I  might,  perhaps,  have  been  justified  in  abstain- 
ing altogether  from  further  observation  upon  the  case,  but  I  think  I 
ought  not  to  shrink  from  delivering  my  opinion  as  to  the  construc- 
tion of  the  articles  in  question,  although  I  feel  my  task  in  so  doing  to 

be  attended  with  some  difficulty.     In  the  first  place,  then, 
[  *  226  ]  let  me*  consider  whether  there  is  any  authority  *  which  has 

been  cited  in  any  degree  applicable  to  the  circumstances  of 
the  present  case ;  and  secondly,  how  far  the  circumstances  of  the  two 
cases  may  not  correspond,  or  how  far  the  law  has  been  altered,  so  as 
to  render  any  previous  decision  no  safe  guide  in  the  present  exigency. 
The  case  that  has  been  referred  to  in  the  argument  is  the  case  of  The 
George  Home,^  decided  by  Lord  Stowell,  with  respect  to  which  it  is 
not  necessary  for  me  to  consider  the  whole  of  the  articles.  The  deci- 
sion in  that  case  turned  upon  the  description  of  the  port  of  delivery, 
which  was  in  these  words,  "  until  her  final  arrival  at  any  port  or  ports 
in  Europe."  The  articles  in  the  present  case  run  thus,  ''  until  her 
return  to  a  port  in  Great  Britain  or  continent  of  Europe."  Now,  if 
the  law  remained  the  same,  and  there  was  nothing  else  more  defini- 
tive or  explanatory  in  the  articles,  I  am  at  a  loss  to  understand  how 
any  distinction  could  be  taken  between  the  two  cases.  The  whole 
reasoning  of  Lord  Stowell  applies  with  equal  stringency  to  the  one 
case  and  the  other.  To  use  his  own  words,  "the  articles  would 
apply  with  ^cqual  truth  to  Corfu  and  Archangel;"  and  most  appli- 
cable is  his  observation  that  the  contract  ought  to  have  stated  that 
the  ship  was  to  have  called  at  Cowes  for  orders  for  the  delivery  of  the 
cargo  in  England,  Holland,  or  in  the  ports  of  the  North  Sea.     Most 


1  [  1  Hagg.  Ad.  R.  370.] 
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cordially  do  I  concar  both  in  the  reasons  assigned  by  Lord  Stowell 
and  in  the  conclusions  to  which  he  arrived ;  and  assuredly,  unless  I 
discover  a  clear  distinction  arising  from  difference  of  circumstances, 
I  should  not  have  the  inclination,  I  might  almost  say  the  presump- 
tion, to  deviate  from  that  very  high  authority.     There  is  no  part  , 
of  the  judicial  example  set  by  that  great  judge  to  which  I 
•am  more  anxious  to  adhere  than  that  wise  discretion  with  [  ^227  ] 
which  he  administered  justice  in  equity  in  all  cases  where 
the  claims  of  mariners  came  under  his  consideration.     It  has  been 
argued  in  behalf  of  the  owners,  that  the  articles  in  the  present  case 
are  essentially  distinguished  from  those  to  which  the  seamen  sub- 
scribed in  the  case  of  The  George  Home,  and  for  this  reason,  that 
the  voyage  is  limited  to  three  years ;  but  I  cannot  view  that  limita- 
tion in  the  light  which  it  has  been  represented.     That  limitation 
appears  to  me  in  no  degree  to  apply  to  the  question  now  at  issue, 
which  is  not  how  long  the  sailors  might  ^possibly  be  detained  in  the 
service  of  the  ship,  but  in  what  part  of  the  world  such  service  was  to 
be  performed. 

FinaUy,  I  have  to  consider  the  effect  of  the  statute  which  has 
passed  since  the  decision  in  the  case  of  The  George  Home.     The 
difference  between  the  two  statutes  is  this,  that  by  the  former  statute, 
that  of  Geo.  II.,  it  was  necessary  to  state  the  voyage  in  the  articles ; 
by  the  later  act,  the  words  "  nature  of  the  voyage"  have  been  sub- 
stituted in  lieu  of  the  former  expressions.     I  must  presume  that  this 
was  advisedly  done,  and  I  must  give  a  rational  construction  upon  the 
import  of  such  alteration.     I  must,  therefore,  consider  these  words  as 
relaxing  the  strictness  of  the  obligation  before  imposed.   But  to  what 
extent  ?     To  such  an  extent  as  may  accord  with  the  reasonable  con- 
venience of  trade,  and  at  the  same  time  afford  to  the  mariner  as  much 
certainty  as  to  the  import  of  his  contract  as  is  consistent  with  that 
convenience.     On  the  one  hand  I  am  bound  to  consult  the  interest 
of  the  mercantile  w^orld :  on  the  other  hand  to  give  protection  to 
the  mariner.     Now,  are  the  articles  in  the   present   case 
•  as  explicit  as  the  convenience  of  trade  will  allow  ?     I  am  [  •  228  ] 
of  opinion  that  they  are  not;  I  think  that  nothing  would 
have  been  easier  than  to  have  specified  in  clear  and  intelligible  lan- 
guage all  that  the  owners  could  have  desired  to  have-  done.     Lord 
Stowell,  in  delivering  his  judgment  in  the  case  of  The  George  Home, 
has  himself  explained  how  this  object  might  have  been  effected ;  and 
had  any  ulterior  intentions  been  entertained,  how  easy  would  it  have 
been  to  have  expressed  them  in  the  ship's  articles  in  the  present  case, 
by  simply  stating,  "to  a  port  of  discharge  in  Great  Britain,  or  in 
the  north  of  Europe."     In  interpreting  the  act  of  parliament,  the 
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words  '*  nature  of  the  voyage  "  must  have  such  a  rational  constrac- 
tion  as  to  answer  the  main  and  leading  purpose  for  which  they  were 
framed,  namely,  to  give  the  mariner  a  fair  intimation  of  the  nature 
of  the  service  in  which  he  was  about  to  engage  himself  when  he 
signed  the  ship's  articles.  Looking  at  the  tenor  of  the  articles  in  the 
present  case,  I  am  of  opinion  that  the  terms  which  are  used  give  him 
no  intimation  whether  he  is  to  winter  in  the  frozen  regions  of  the 
north,  or  perform  an  easy  service  in  the  luxurious  climate  of  Naples 
or  Trieste.  I  am  yet  to  learn  that  such  comprehensive  ambiguity  is 
necessary  for  the  purposes  of  trade ;  and  if  not  necessary,  I  cannot 
believe  that  a  just  construction  of  this  statute  will  impose  any  such 
grievance  upon  the  seaman.  I  am  not  disposed  to  narrow  its  inter- 
pretation in  cases  where  the  exigence  or  convenience  of  commerce 
call  for  an  extended  latitude  of  construction ;  but  I  am  inclined  to 
say  that  this  statute  does  not  warrant  an  arbitrary  extension  of  terms 
not  required  for  the  interest  of  the  owner,  yet  so  vague  and 
[  •  229  ]  indefinite  as  to  deprive  the  mariner  *  of  all  the  benefit  in- 
tended to  be  conferred  upon  him,  when  the  legislature 
ordained  that  some  information  should  be  conveyed  to  him  of  the 
extent  of  the  obligation  into  which  he  was  about  to  enter.  For  these 
reasons  I  am  of  opinion  that  the  statute  does  not  confer  upon  these 
articles  a  validity  which  they  certainly  would  not  have  possessed  if 
framed  before  the  statute  passed. 

I  must  therefore  pronounce  sentence  in  favor  of  the  claim  set  up 
by  the  mariners  in  this  case,  and,  as  a  matter  of  course,  with  costs 
against  the  owners ;  and  I  cannot  but  lament  that,  considering  that 
these  persons  have  suffered  a  wrongful  imprisonment,  though  inno- 
cently, on  the  part  of  the  owners,  it  should  have  been  deemed  neces- 
sary to  carry  on  the  controversy  in  this  court 
Wages  pronounced  for  with  costs. 


The  Westminster. 

Maj  4,  1841. 

Salvage  awarded  upon  a  qnantitj  of  tea  saved  from  a  stranded  vessel. 

Saggestion  that  the  service  was  a  mere  transshipment  of  cai^o  ovcrroled. 

Where  cargo  at  all  requires  assistance  to  remove  it  into  a  place  of  safety,  the  service  i 

sumes  the  character  of  a  salvage  service. 
Vessel  sahseqnently  brought  into  port  under  a  separate  agreement  with  the  salvors. 
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Attempt  to  exclude  from  the  tenns  of  the  agreement  some  tin  on  board  at  the  time,  serving 

as  ballast,  not  sustained. 
Agreements  for  the  salvage  of  the  ship,  irrespective  of  the  cargo  on  board  at  the  time,  not 

allowed  by  the  court. 
Where  such  agreements  are  proved,  court  will  refuse  to  pronounce  any  salvage  due. 

This  was  a  claim  for  a  salvage  remuneration,  promoted  by  the 
Margate  Steam- Packet  Company  against  the  consignees  of  a  cargo 
of  tea,  and  the  owners  of  a  quantity  of  tin,  which  it  was  alleged  had 
been  saved  by  three  steam-vessels  belonging  to  the  company,  when 
The  Westminster  was  driven  by  stress  of  weather  on  the  rocks  in 
Palm  Bay,  to  the  eastward  of  Margate,  upon  the  22d  of  November 
last 

On  behalf  the  M.  S.  Company  it  was  set  forth  in  plea :  That  the 
roaster  of  The  Westminister,  when  his  vessel  had  grounded  upon  the 
rocks,  engaged  the  services  of  The  Royal  Greorge,  The  Royal 
William,  and  The  Adelaide,  to  unlade  the  cargo  and  *  con-  [  *  230  ] 
vey  it  to  London ;  a  stipulation  being  made  at  the  time, 
that  in  consequence  of  the  value  of  the  steamers,  the  company  to 
which  they  belonged  should  be  remunerated  '<  according  to  the  ser- 
vices rendered  and  the  risk  encountered ;  that  a  portion  of  the  tea  on 
board  The  Westminster,  amounting  in  value  to  the  sum  of  35,977/.,. 
was  transshipped  on  board  the  steamers,  and  conveyed  to  the  East 
India  Docks ;  and  upon  the  7th  of  December,  The  Westminster, 
having  the  tin  on  board,  and  which  had  never  been  removed,  was 
towed  up  to  London  by  The  Royal  George,  under  a  separate  agree- 
ment made  with  the  master  of  that  vessel.  It  was  also  represented 
that  the  value  of  the  steamers  amounted  to  30,400/. ;  that  one  of  the 
steamers  had  been  employed  in  the  service  for  the  space  of  six  days, 
another  for  four  days,  and  the  third  for  three  days,  and  that  the  crews 
on  board  the  several  vessels  consisted  of  fifty-eight  persons. 

For  the  consignees  of  the  tea,  Phillimore  and  Addams. 

For  the  owners  of  the  tin,  the  QueerCs  Advocate. 

For  the  salvors,  Jennet  and  Harding. 

Judgment. 
Dr.  Lushington.  This  vessel  was  bound  to  the  port  of  London 
from  Singapore,  with  a  very  valuable  cargo  on  board,  consisting  of 
tea,  and  also  of  some  tin  used  principally  as  ballast,  when  she  unfor- 
tunately met  with  bad  weather  in  coming  up  the  channel,  and  was 
driven  upon  the  rocks  in  Palm  Bay,  about  a  mile  or  a  mile  and  a 
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half  from  Margate,  in  the  morning  of  the  22d  of  November  last. 
At  four  o'clock  in  the  afternoon  of  the  same  day,  the  master 

[  •  231  ]  •  went  on  shore,  and  proceeded  to  Margate  with  the  pilot,  to 
make  arrangements  for  the  protection  of  the  ship  from  plun- 
der daring  the  night,  the  state  of  the  weather  being  such  as  to  render 
it  unsafe  for  any  one  to  remain  on  board.  In  pursuance  of  these 
arrangements,  the  vessel  was  placed  under  the  custody  of  the  pre- 
ventive coast-guard  during  the  night,  and  on  the  following  morning 
the  master  and  crew  returned  on  board,  and  the  services  of  the  steam- 
vessels  were  engaged.  It  has  been  contended,  that  all  which  was 
done  by  the  steam-vessels  amounts  in  point  of  fact  to  a  mere  ques- 
tion of  transshipment  of  the  cargo  from  one  vessel  to  another,  in  the 
fulfilment  of  the  agreement,  which  the  owners  of  The  Westminster 
undertook  to  make  good  when  they  engaged  to  transport  the  cargo 
to  London.  Looking,  however,  to  the  evidence  before  me,  I  ana  of 
opinion  that  the  circumstances  of  the  case  do  not  altogether  support 
that  argument.  I  apprehend  that  where  a  cargo  becomes  in  any 
degree  of  danger,  the  duty  of  transshipment,  however  strongly  it  may 
be  imposed  upon  the  owners  of  the  carrying  ship,  cannot  at  all  affect 
the  interests  of  others  who  may  be  concerned  in  the  preservation  of 
the  cargo,  and  if  any  dispute  should  arise  between  the  owners  of  the 
ship  and  the  owners  of  the  cargo,  the  cognizance  of  the  question 
must  belong  to  another  tribunal,  without  reference  to  the  interests  of 
those  engaged  in  effecting  the  service  of  the  carriage  of  the  cargo. 
In  a  mere  question  of  transshipment,  this  court,  I  conceive,  would 
have  no  jurisdiction  on  the  subject-matter.  If,  therefore,  this  was  a 
case  of  transshipment  only,  the  consignees  would  have  clearly  have 
mistaken  their  own  way,  in  not  appearing  under  protest  to 

[  •  232  ]  the  jurisdiction  of  the  court  in  the  *  present  instance ;  but 
looking  to  the  facts  of  the  case,  I  am  of  opinion,  that  what- 
ever may  be  the  nature  of  the  service  which  has  been  rendered  in 
other  respects,  it  is  to  be  considered  as  a  salvage  service,  and  for  this 
reason,  that  the  vessel  was  grounded  on  the  rocks,  and  the  cargo 
itself  was  in  danger.  The  degree  of  the  danger  is  immaterial,  in 
considering  the  nature  of  the  service,  for  if  the  cargo  at  all  required 
assistance  to  remove  it  into  a  place  of  safety,  the  service  then  as- 
sumes the  character  of  a  salvage  service,  and  it  becomes  the  duty  of 
this  court  to  adjudicate  upon  it  as  such,  and  to  allot  the  remunera- 
tion upon  a  different  consideration  from  that  which  would  apply  to  a 
mere  service  of  transshipment.  Now  I  cannot  entertain  a  doubt  that 
the  cargo  on  board  this  vessel  was  in  a  certain  degree  of  danger,  and 
for  this  plain  and  obvious  reason,  namely,  that  it  is  an  admitted  fact 
in  the  case,  that  the  cargo  has  undergone  a  considerable  degree  of 
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damage,  and  a  portion  of  it  has  been  affected  by  the  sea-water  and 
chalk,  and  become  much  deteriorated  in  consequence.  It  was  there- 
fore imperative  upon  the  master  of  The  Westminister,  circumstanced 
as  that  vessel  was,  to  remove  without  loss  of  time  into  a  place  of 
security,  a  cargo  of  so  valuable  and  perishable  a  kind,  and  to  forward 
it  to  its  port  of  destination.  Having  expressed  my  opinion  on  this 
point,  I  come  now  to  consider  what  is  the  amount  of  remuneration, 
which,  under  all  the  circumstances  of  the  case,  I  think  the  owners  of  the 
steam-vessels,  and  the  persons  on  board  them,  are  entitled  to  receive ; 
and,  for  this  purpose,  I  will  in  the  first  place  endeavor  to  ascertain 
what  I  apprehend  will  be  an  equitable  estimate, — for  it  is  impossi- 
ble to  approach  any  other, — of  the  value  of  the  property, 
•respecting  which  an  adjudication  is  to  be  made.  The  pro-  [  *  233  ] 
perty  in  question  is  the  tea  saved  by  the  steamers,  and  also 
the  freight  due  upon  the  tea  so  salved,  as  they  are  both  liable  to 
salvage.  According  to  the  aflBdavits,  the  total  net  proceeds  of  the 
tea  are  stated  to  be  35,977/.  or,  in  round  numbers,  36,000/.;  but  from 
this  has  been  deducted  the  charge  of  freight,  which  ought  not  to  be 
deducted  for  the  purposes  of  my  judgment.  The  <;harge  of  freight 
amounts  to  4,460/. ;  therefore  the  total  value  exceeds  40,000/.  Now 
the  quantity  of  teas  salved  by  the  steamers  is  stated  to  be  482  tons, 
and  by  the  sailing  vessels  398  tons.  It  would  be  easy  by  the  rules  of 
arithmetic  to  state  the  precise  proportion  of  the  value  with  respect  to 
quantity,  but  it  is  impossible  to  do  so  in  value,  because  it  is  impossi- 
ble to  ascertain  what  proportion  of  the  damaged  tea  was  shipped  on 
board  the  steam-vessels,  or  what  proportion  on  board  the  sailing  ves- 
sels. As  far  as  the  evidence  goes,  it  would  tend  to  show  that  the 
largest  proportion  (comparatively  the  largest)  of  the  teas  transshipped 
on  board  the  sailing  vessels  consisted  of  damaged  or  deteriorated 
teas.  Now  taking  the  real  value  of  the  whole  at  40,000/.,  I  think  if 
I  were  to  estimate  the  value  of  the  teas  salved  by  the  steam-vessels, 
in  regard  to  quantity  and  quality,  at  24,000/.,  including  the  freight,  I 
should  not  do  injustice  to  any  of  the  parties,  and  it  must  be  recol- 
lected, that,  in  proportion  to  the  value,  the  freight  must  pay  for  any 
sum  which  I  may  adjudicate  to  the  salvors. 

Having  thus  endeavored  tq  settle  the  amount  of  the  value,  the  next 
consideration  is,  who  were  the  persons  who  performed  the  service  ? 
It  is  stated  that  there  were  three  steamers,  the  value  of  which 
•exceeds  30,000/. ;  that  they  had  fifty-eight  men  on  board ;  [  ^234  ] 
that  one  vessel  was  employed  for  six  days,  another  for  four 
days,  and  the  other  for  three  days.    With  respect  to  the  service  itself, 
it  appears  not  to  have  been  attended  with  much  risk  or  danger.     I 
think  the  cargo  was  in  danger,  not  merely  from  the  condition  of  the 
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ship,  (described  by  the  master  in  his  protest  to  be  such  that  it  was 
impossible  to  get  her  off,  and  that  the  water  flowed  into  her  whenever 
the  tide  rose,)  but  for  another  reason,  namely,^  that  although  the 
weather  was  moderate  during  the  whole  time  the  service  was  ren- 
dered, yet  it  is  clear  that,  by  one  of  those  contingencies  which  so  fre- 
quently happen  at  that  season  of  the  year,  the  weather  might  have 
changed,  and  then  the  ship  and  cargo  would  have  been  in  very  con- 
siderable danger;  and  all  these  contingencies  must  be  taken  into 
consideration  when  my  judgment  is  to  be  formed  in  a  question  of 
this  kind. 

Now,  looking  at  the  whole  case,  not  altogether  forgetting  that  one 
of  these  vessels  was  engaged  to  carry  passengers  from  Margate  to 
London,  and  though,  perhaps,  at  that  season  of  the  year,  such  engage- 
ment must  be  presumed  to  have  been  of  no  great  value  to  the  owners, 
yet  it  is  not  altogether  to  be  left  out  of  the  question,  since  the  dis- 
appointment of  the  passengers  might  work  subsequent  inconvenience 
to  the  owners, — taking  all  these  circumstances  into  consideration,  I 
think  I  shall  not  allot  a  very  extravagant  sum  to  be  paid  by  both  the 
tea  and  the  freight,  if  I  allot  the  sum  of  1,500/. 

With  respect  to  the  tin,  that  appears  to  me  to  stand  on  a  totally 

distinct  and  different  foundation.    I  am  at  a  loss  to  conceive 
[  •  235  ]  how  there  could  be  any  *  agreement  for  bringing  up  the  ship 

without  the  tin  on  board  her,  and  which  was  performing  the 
office  of  ballast  I  apprehend,  that  agreement  must  of  neces^ty 
include  the  bringing  up  the  tin.  If  it  did  not,  I  know  of  nothing 
more  dangerous  than  setting  a  precedent,  when  a  cargo  is  on  board  a 
ship,  of  making  an  agreement  with  a  party  for  salvage  of  the  ship  and 
not  the  cargo ;  that  would  open  a  door  to  every  description  of  fraud. 
Only  contemplate  the  consequences,  supposing  the  whole  cargo  had 
been  on  board,  and  an  agreement,  under  circumstances  which  would 
give  to  the  service  the  character  of  a  salvage  service,  had  been  made 
by  the  master,  who  should  say,  "  You  shall  bring  up  the  ship  to  Lon- 
don for  50/.,  and  do  the  best  you  can  against  the  owners  of  the  cargo ;" 
why,  it  would  be  an  encouragement  to  fraudulent  bargains  by  owners 
and  masters  of  vesfeels,  to  the  detriment  of  owners  of  tte  cargo,  and 
of  course  salvors  would  make  a  bargain. much  more  advantageous  to 
the  owners  of  the  ship  with  the  master  when  they  are  sure  of  obtain- 
ing his  assignee  to  get  a  larger  salvage  from  the  owners  of  the  cargo. 
If  there  was  any  such  agreement  in  this  case,  (which  I  am  not  at  aU 
disposed  to  conjecture ;  on  the  contrary,  I  believe,  that  the  agreement 
included  the  bringing  up  of  the  tin,)  but  if  there  were,  I  should  decid- 
edly set  my  face  against  it ;  and  I  now  state,  that  should  I  ever  find 
this  to  be  the  case,  or  any  thing  at  all  approaching  to  it,  I  shall  at 
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once  refuse  to  pronounce  any  salvage  due  at  all  under  such  circum- 
stances. 

I  am  of  opinion  that,  with  respect  to  the  tin,  it  is  perfectly  clear 
that  no  salvage  ought  to  be  claimed ;  therefore  I  dismiss  that  subject 
entirely  from  consideration. 


•The  Eagle,  Litty.i  [•236] 

June  8,  1841. 

A  wrongful  dispossession  of  original  seizors  confers  no  title  to  the  second  seizors  in  the 
boanties  awarded  by  act  of  parliament  on  the  tonnage  of  a  condemned  slave  ship. 

Construction  of  the  act  5  Geo.  4,  c.  113,  s.  71,  and  of  the  treaty  with  Spain,  28th  Jane,  1835. 

Court  of  Admiralty  not  excluded  by  a  sentence  of  the  Mixed  Commission  Court  from  con- 
sidering the  question  to  whom  the  bounties  or  the  proceeds  arising  from  the  condemnation 
belong. 

960/.  paid  by  the  lords  of  the  treasury,  as  bounties  to  the  agent  of  the  second  seizor,  directed 
to  be  brought  in  and  paid  over  to  the  agent  of  the  original  seizors. 

Costs  against  the  second  seizor  not  given. 

In  this  case,  The  Eagle,  equipped  for  the  slave  trade,  and  navigated 
under  American  colors,  and  with  an  American  pass  and  master  on 
board,  whilst  at  anchor  in  Lagos  Roads,  on  the  31st  December,  1838, 
was  boarded  from  her  Majesty's  ship  Buzzard,  (Lieutenant  Fitzgerald, 
commander,)  but  was  not  detained.  In  January,  1839,  the  com- 
mander of  her  Majesty's  ship  Lily,  having  proceeded  in  th^t  vessel  to 
Lagos  Bay,  and  finding  The  Eagle  still  lying  at  anchor,  took  posses- 
sion of  her,  and  sent  her  under  the  charge  of  Mr.  Boys,  an  officer  on 
board  The  Lily,  to  Sierra  Leone  for  adjudication.  The  Court  of 
Mixed  Commission  at  Sierra  Leone  refused  to  adjudicate,  upon  the 
ground  that  the  vessel  was  ostensibly  American  property,  and  that 
the  right  of  searching  American  vessels  had  not  been  conceded  to 
British  cruisers  by  the  American  government.  After  considerable 
detention  at  Sierra  Leone,  Mr.  Boys  proceeded  with  The  Eagle  for 
the  purpose  of  obtaining  further  instructions,  either  from  the  com- 
mander of  The  Lily,  if  he  should  be  able  to  fall  in  with  him,  or  from 
any  other  officer  he  might  meet  in  command  of  a  cruiser- on  that  sta- 
tion.    On  the  12th  March,  1839,  he  arrived  in  Clarence  Cove,  and 
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there  found  her  Majesty's  ship  Buzzard  at  anchor,  under  the  com- 
mand of  Liieutenant  Fitzgerald,  to  whom  he  communicated  the  pro- 
ceedings that  had  already  taken  place  with  respect  to  The  Eagle. 
Lieutenant  Fitzgerald  then  boarded  The  Eagle,  and  having  threatened 
the  master  to  send  him  with  the  vessel  to  New  York  to  be  dealt  with 
by  the  law  of  the  United  States,  the  master  confessed  the 
[  *237  ]  property  *in  the  vessel  to  belong  to  Spanish  owners ;  and 
that  he  was  only  the  ostensible  master  for  colorable  purposes, 
and  that  he  surrendered  to  The  Buzzard.  Lieutenant  Fitzgerald 
thereupon  sent  an  officer  and  prize  crew  from  The  Buzzard  on  board 
The  Eagle,  receiving  Mr.  Boys  and  the  men  of  The  Lily,  who  had 
been  in  charge  of  her,  on  board  The  Buzzard  as  supernumeraries. 
Lieutenant  Fitzgerald  subsequently  proceeded  in  The  Buzzard  with 
The  Eagle,  and  another  vessel  detained  under  similar  circumstances, 
to  New  York,  for  the  purpose  of  having  the  seizure  adjudicated  by 
the  American  law ;  but  the  American  authorities  being  of  opinion 
that  the  papers  under  which  The  Eagle  had  been  sailing  were  ficti- 
tious, and  that  the  American  flag  and  pass  had  been  used  for  the 
purpose  of  covering  the  Spanish  ownership,  declined  to  interfere. 
Lieutenant  Fitzgerald  then  resolved  to  send  The  Eagle  to  Sierra 
Leone  for  adjudication  as  Spanish  property,  engaged  and  fitted  for 
the  slave  trade ;  and  accordingly  he  put  Mr.  Boys  as  an  officer  of  The 
Buzzard,  and  a  crew  from  that  ship  on  board,  in  charge  of  The  Eagle, 
and  proceeded  in  The  Buzzard,  in  company  with  The  Eagle,  towards 
Sierra  Leone.  In  the  progress  of  the  voyage.  The  Eagle,  having 
sprung  a  leak,  foundered  ;  and  Mr.  Boys  and  his  crew  took  to  their 
boat,  and  were  picked  up  by  The  Buzzard. 

At  Sierra  Leone,  Lieutenant  Fitzgerald  sufficiently  proved  the 
true  character  and  ownership  of  The  Eagle  before  the  Mixed  Com- 
mission Court;  and  on  the  27th  January,  1840,  a  sentence  was  pro- 
nounced declaring  The  Eagle  to  have  been  a  Spanish  ves- 
[  •  238  ]  sel  engaged  in  the  slave  trade,  and  *  condemning  the  same 
as  having  been  seized  and  taken  by  her  Majesty's  ship  Buz- 
zard. 

The  bounties  authorized  by  act  of  parliament  to  be  granted  on 
tonnage  in  such  cases  were  paid  on  application  by  the  lords  of  the 
treasury  to  the  agent  of  The  Buzzard,  amounting  to  the  sum  of 
960/. 

Under  these  circumstances,  proceedings  were  instituted  calling 
upon  Mr.  Woodhead,  the  agent  of  The  Buzzard,  to  bring  in  the 
amount  of  the  bounties  he  had  received,  and  to  show  cause  why  the 
same  should  not  be  paid  to  the  officers  and  crew  of  her  Majesty's 
ship  Lily  as  the  original  seizors. 
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The  case  was  argaed  on  the  second  session  of  Trinity  term,  May 
20th,  by  the  Queen^s  Advocate^  on  behalf  of  The  Buzzard ;  and  by 
Addams^  on  behalf  of  the  officers  and  crew  of  her  Majesty's  ship  Lily. 

In  support  of  The  Buzzard's  claim  the  QueerCs  Advocate  sub- 
mitted—  That  a  final  and  conclusive  sentence  had  been  pronounced 
in  favor  of  The  Buzzard  by  a  court  possessing  an  exclusive  jurisdic- 
tion over  the  subject-matter  of  the  question,  namely,  by  the  Mixed 
Commission  Court  at  Sierra  Leone.  That,  by  the  act  of  parliament 
5  Geo.  IV.,  c  111,  a  "  consolidated  slave  trade  act,"  embodying  the 
treaties  between  Great  Britain,  Spain,  Portugal,  and  the  Netherlands, 
it  is  expressly  provided  in  the  treaties  therein  set  forth,  "  That  the 
Mixed  Commission  Courts  shall  adjudge  without  appeal,  according 
to  the  letter  and  spirit  of  the  treaties ; "  and  in  a  later  treaty  between 
Spain  and  this  country,  dated  June  28,  1835,  containing 
additional  articles,  principally  *  relating  to  the  fitting  out  of  [  *  239  ] 
•vessels  for  the  purpose  of  the  slave  trade,  it  is  stipulated  in 
the  third  article  in  the  following  words:  "  The  mixed  courts  of  jus- 
tice are  to  decide  upon  the  legality  of  the  detention  of  such  vessels 
as  the  cruisers  of  either  nation  shall,  in  pursuance  of  the  said  treaty, 
detain ;  and  such  courts  shall  adjudge  definitely  and  without  appeal 
all  questions  which  shall  arise  out  of  the  capture  and  detention  of 
such  vessels."  That  under  the  provisions  of  these  treaties,  and  also 
upon  the  authority  of  the  decision  in  the  Court  of  Delegates  in  the 
case  of  The  Donna  Barbara,^  it  was  not  competent  for  the  court  to 
disturb  the  sentence  which  had  been  pronounced  by  the  commis- 
sioners at  Sierra  Leone,  condemning  The  Eagle  as  having  been 
seized  and  taken  by  her  Majesty's  ship  Buzzard.  That  the  jurisdiction 
conferred  upon  the  Court  of  Admiralty  by  the  71st  section  of  the  act 
is  confined  to  questions  which  may  arise  with  respect  to  the  distri- 
bution of  the  proceeds  or  bounties  between  the  actual  captors  them- 
selves. The  question  raised  by  The  Lily  in  this  present  instance 
was  clearly  not  of  this  class.  It  was  of  a  totally  different  character, 
being  in  substance  an  appeal  to  the  court  to  reverse  the  sentence  of 
the  Mixed  Commission  Court  at  Sierra  Leone,  and  to  decree  that 
The  Eagle  was  not  in  point  of  fact  captured  by  The  Buzzard,  but 
by  The  Lily.  The  Queen's  Advocate  then  commented  at  some 
length  upon  the  facts  and  evidence  in  the  cause;  and,  in  conclu- 
sion, contended  that  both  in  fact  and  in  law  the  officers  and  crew  of 
The  Buzzard  were  legally  entitled  to  the  bounties  which  had  been 
paid  to  Mr.  Woodhead,  their  agent,  on  their  behalf,  by  the  lords 

1  [2  Hagg.  Ad.  R.  366.] 
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[  •  240  ]  of  the  treasury.     The  Eagle  having  actually  surrendered  to 
The  Buzzard,  and  the  ofGcers  and  crew  of  The  Buzzard 
being  in  possession  of  a  judicial  sentence  which  the  court  had  no 
authority  to  alter. 

Addams,  contrd^  argued  —  That  in  the  mode  of  proceeding  adopted 
on  behalf  of  Mr.  Woodhead,  the  agent  for  The  Buzzard,  there  had 
been  a  departure  from  the  usual  practice  of  the  court,  inasmuch  that 
if  it  was  intended  to  raise  an  objection  to  the  court's  jurisdictioo,  an 
appearance  should  have  been  given  for  Mr.  Woodhead  under  pro- 
test in  the  first  instance,  and  the  question  should  have  been  argued 
accordingly.  That  the  conclusions  which  had  been  drawn  from  the 
several  treaties,  and  from  the  case  of  The  Donna  Barbara  referred  to 
by  Queen's  Advocate,  were  erroneously  founded.  The  obvious  im- 
port of  the  treaties  was  to  this  effect:  That  the  Mixed  Commission 
Courts  shall  adjudge  without  appeal  in  all  cases  of  seizure  and  deten- 
tion between  the  subjects  of  the  contracting  countries.  It  never  was 
intended  that  when  a  sentence  of  condemnation  had  been  once  pro- 
nounced in  favor  of  British  seizors,  the  jurisdiction  of  this  court 
should  be  excluded  from  considering  the  question  as  to  the  persons 
to  whom  the  bounties,  or  the  proceeds  arising  from  such  condemna- 
tion, should  belong.  The  words  of  the  71st  section  of  the  act  5  Greo. 
IV.,  c.  113,  expressly  exclude  any  such  interpretation  upon  the  import 
of  the  treaties,  by  providing,  "  that  if  any  party  or  parties  claiming 
any  benefit  by  way  of  bounty  or  share  of  the  proceeds  for  the  seizure 

of  any  Spanish,  Portuguese,  or  Netherlands  vessels  for  viola- 
[•241]  tion  c5f  treaty  or  convention,  may  *  resort  to  the  Court  of 

Admiralty  for  the  purpose  of  obtaining  the  judgment  of  the 
said  court  in  their  behalf;  and  it  shall  and  may  be  lawful  for  the 
judge  of  the  said  court  to  determine  thereupon."  That  with  respect 
to  the  decision  of  the  Court  of  Delegates  in  The  Donna  Barbara,  the 
case  itself  was  not  in  point  with  the  present  case.  The  ques- 
tion in  that  case  was  not  a  mere  question  of  distribution,  but  of 
the  legality  of  the  seizure ;  it  went,  therefore,  to  the  very  root  of  the 
original  sentence  pronounced  by  the  court  at  Sierra  Leone,  and  the 
Court  of  Delegates  rightly  held  that  the  sentence  of  the  Mixed 
Commission  Court,  being  a  sentence  in  rem,  was  conclusive,  and 
without  appeal  in  this  court.  That  upon  the  facts  of  the  case  no 
doubt  could  be  entertained  that  The  Eagle,  although  she  might 
actually  have  surrendered  to  The  Buzzard,  had  been  seized  in  the 
first  instance  by  The  Lily;  that  she  was  in  the  possession  of  an 
officer  and  crew  of  The  Lily  when  Lieutenant  Fitzgerald  went  on 
board  in  Clarence  Cove ;  and  the  act  of  dispossessing  Mr.  Boys,  and 
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patting  a  prize  crew  from  The  Buzzard  on  board  The  Eagle  after  the 
surrender  of  the  master,  was  a  wrongful  dispossession  of  the  original 
seizors ;  and  the  officers  and  crew  of  The  Buzzard  were  not  entitled 
to  take  advantage  of  their  own  wrong,  to  the  prejudice  of  the  com- 
mander and  crew  of  The  Lily,  by  whom  the  capture  was  previously 
made,  and  to  whom  the  bounties  de  facto  and  dejure  belonged. 

Judgment. 

Dr.  Lushington.     This  case  was  argued  on  the  last  court  day,  , 
and  the  matter  in  dispute  lies  between  the  officers  and 
crews  of  her  Majesty's  ships  Buzzard  and  Lily.    *  The  ves-  [  *  242  ] 
sel  which  was  captured  having  been  lost,  previous  to  the 
proceedings  in  the  Mixed  Commission  Court  at  Sierra  Leone,  no 
question  can  arise  with  respect  to  the  proceeds.     The  question  is 
confined  to  this  single  point,  namely,  who  shall  be  entitled  to  the 
bounties  arising  from  the  sentence  6f  condemnation  which  has  been 
pronounced  ?     Now  it  is  expedient  to  examine,  in  the  first  instance, 
the  facts  of  the  case  as  they  are  stated  in  the  evidence  of  Lieutenant 
Boys ;  and  I  must  then  consider  what  is  the  legal  result  of  that  evi- 
dence, and  whether  the  act  of  parliament  would  bind  me  to  any  par- 
ticular conclusion. 

The  evidence  of  Lieutenant  Boys  is  to  the  following  effect  [The 
court  here  adverted  to  the  evidence  at  some  length,  and  proceeded  to 
observe,]  —  Such  is  the  general  statement  of  the  facts  of  the  case 
deposed  to  by  Mr.  Boys ;  and,  in  order  to  ascertain  what  were  the 
reasons  which  induced  Lieutenant  Fitzgerald  to  make  the  seizure,  I 
shall  now  proceed  to  notice  some  of  the  observations  by  which  the 
evidence  of  the  witness  is  accompanied.  In  his  deposition  in  chief, 
on  the  third  article  of  the  allegation,  he  says  :  —  "I  made  a  commu- 
nication to  Lieutenant  Fitzgerald,  in  regard  to  the  peculiar  situation 
I  was  placed  in ;  and,  in  consequence  of  what  I  said  to  him,  he 
seized  The  Eagle,  as  on  behalf  of  The  Buzzard,  and,  under  a  new 
and  altered  declaration,  hauling  down  the  American  flag,  and  hoist- 
ing a  Spanish  flag  in  The  Eagle.  He  removed  me  and  my  prize 
crew  out  of  her,  and  placed  a  mate  and  prize  crew  from  The  Buz- 
zard on  board  of  her  in  our  stead."  Upon  cross-examination  he 
states  those  facts  more  at  length.  He  says,  in  his  answer 
to  the  seventh  interrogatory :  —  "I  did  *  not  fall  in  with  [  •  243  ] 
any  of  her  Majesty's  cruisers  until  I  found  her  Majesty's 
brig  Buzzard  at  anchor  in  Clarence  Cove,  on  the  12th  March,  1839. 
The  Eagle,  under  the  American  flag,  did  on  that  day  run  into  Cla- 
rence Cove,  and  within  gunshot  of  The  Buzzard ;  and  Litty,  the 
master,  had,  up  to  that  time,  persevered  in  asserting  that  the  vessel 
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was  American  property.  I  did  report  myself  to  Lieutenant  Fitzge- 
rald, commanding  The  Buzzard,  in  due  course  of  service,  as  to  my 
superior  officer.  I  did  acquaint  him  of  my  failure  in  attempting  to 
procure  the  condemnation  of  The  Eagle  at  Sierra  Leone,  and  the 
reason  of  such  failure,  namely,  the  ostensible  American  ownership 
and  flag  of  the  said  vessel.  It  was  my  intention,  on  finding  a  Bri- 
tish cruiser  in  Clarence  Cove,  to  abandon  The  Eagle  there,  and 
apply  to  be  received  with  my  crew  as  supernumeraries  on  board  such 
cruiser.'' 

Upon  the  eighth  interrogatory  he  states :  —  "I  did,  with  my  crew, 
not  voluntarily,  but  acting  under  the  orders  of  Lieutenant  Fitzgerald, 
but  which  orders  I  was  glad  to  receive,  quit  The  Eagle  in  Clarence 
Cove,  and  we  were,  not  at  our  own  request,  but  by  order  of  Lieute- 
nant Fitzgerald,  received  as  supernumeraries  on  board  The  Buzzard. 
I  never  rejoined  The  Lily,  or  applied  for  that  purpose,  or  forwarded 
to  the  commander  of  The  Lily  any  official  account  or  report  of  my 
proceedings  as  prize-master  of  The  Eagle,  in  consequence  of  The 
Lily  having  quitted  the  coast  and  returned  to  England." 

In  answer  to  the  ninth  interrogatory  he  states :  — "  Lieutenant 
Fitzgerald  himself  went  on  board  The  Eagle  in  Clarence  Cove-     He 
did  very  closely  investigate  Litty,  the  master,  in  respect  of  the  na- 
tional character  and  ownership  of  The  Eagle.    The  said 
[•244  ]  •Litty  did,  in  consequence  of  such  interrogation,  and  of 
being  told  by  Lieutenant  Fitzgerald  that  he  would  be  pro- 
bably taken  to  America,  then  for  the  first  time  confess  that  The 
Eagle  and  her  cargo  were  the  property  of  Spaniards  residing  at 
Havana,  and  that  he,  Litty,  had  been  engaged  as  a  nominal  master, 
for  the  s^ke  of  his  hoisting  an  American  flag.     The  said  Litty  was 
very  reluctant  to  make  such  a  declaration.     He  had  been  questioned 
not  so  long  as  for  three  hours,  but  as  long  as  for  one  full  hour,  before 
the  said  fact  was  elicited." 

On  the  tenth  interrogatory  he  says  :  —  "  The  said  Litty  did,  after 
declaring  the  said  vessel  and  cargo  to  be  Spanish  property,  hoist  a 
Spanish  ensign  on  board  The  Eagle.  Lieutenant  Fitzgerald  did  not 
take  possession  of  The  Eagle  previous  to  the  Spanish  ensign  being 
displayed  thereon.  He  took  possession  of  her  as  Spanish  property. 
It  was  after  the  Spanish  ensign  was  hoisted  that  Lieutenant  Fitz- 
gerald sent  an  officer  and  prize  crew  from  The  Buzzard  on  board 
The  Eagle."  Without  entering  further  into  the  detail  of  the  evi- 
dence of  this  witness,  it  may  be  shortly  stated  that  the  vessel,  having 
so  been  taken  possession  of,  was  carried  to  America,  and,  upon  her 
voyage  back  to  Sierra  Leone,  she  foundered  at  sea  and  was  lost ; 
and  a  condemnation  was  obtained,  in  the  Mixed  Commission  Court 
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at  Sierra  Leone,  of  that  which,  in  point  of  fact,  was  not  in  exist- 
ence at  the  tinie,ibr  the  purpose,  it  is  to  be  presumed,  of  entitling  the 
captors  to  the  bounties  under  the  act  of  parliament.  Under  this 
state  of  facts  it  is  important  to  consider,  in  the  first  place,  the  posi- 
tion in  which  Lieutenant  Boys  was  placed  when  he  carried  The 
Eagle  into  Clarence  Cove.  His  position  was  this  :  He  was 
the  officer  in  command  of  The  Eagle,  *  under  the  authority  [  *245  ] 
and  orders  of  Commander  Reeves.  Was  it  then  competent 
in  Lieutenant  Fitzgerald  to  remove  him  from  that  command,  and 
immediately  to  make  a  seizure  of  the  vessel  for  his  own  benefit  ?  I 
apprehend  not.  In  the  course  of  my  experience  in  this  court,  I  do 
not  recollect  any  case  in  which  a  similar  attempt  has  been  upheld, 
and  it  would,  I  conceive,  be  a  dangerous  principle  to  establish  for  the 
first  time  in  the  present  case,  that  an  officer  in  possession  of  a  vessel 
captured  by  one  of  her  Majesty's  ships,  should  be  dispossessed  by  an 
officer  of  another  king's  ship,  for  the  purpose  of  enabling  that  officer 
to  make  a  second  seizure  for  his  own  use  and  benefit.  Upon  general 
principle,  therefore,  I  am  entirely  of  opinion,  that  if  the  second  seizure 
in  this  case  had  been  made  by  Lieutenant  Fitzgerald  immediately 
upon  his  ordering  Lieutenant  Boys  to  go  on  board  The  Buzzard, 
whatever  trouble  he  might  have  taken  afterwards  in  bringing  the  ves- 
sel to  adjudication,  the  benefit  must  have  enured  to  the  original  seiz- 
ors. I  must  now  consider  in  the  next  place,  whether  any  circumstan- 
ces intervened  between  the  period  of  time  when  Lieutenant  Boys  was 
ordered  on  board  The  Buzzard,  and  the  time  when  the  second  seizure 
was  effected,  which  should  induce  a  more  favorable  impression  upon 
the  judgment  of  the  court  as  regards  the  claim  of  The  Buzzard  upon 
the  present  occasion.  Now  assuming  that  Lieutenant  Boys  was 
actually  removed  from  The  Eagle,  before  the  conversation  took  place 
betweep  Lieutenant  Fitzgerald  and  the  master  of  The  Eagle,  what 
are  the  circumstances  disclosed  in  the  evidence  upon  this  part  of  the 
case  ?  Lieutenant  Fitzgerald  goes  on  board  the  vessel,  he  interro- 
gates the  master  for  a  considerable  length  of  time,  he 
•  threatens  to  carry  him  to  the  United  States,  and  the  master  [  *  246  ] 
then  confesses,  for  the  first  time,  that  The  Eagle  is  a  Spanish 
vessel,  and  immediately  pulls  down  the  American  flag  and  hoists  the 
Spanish  ensign.  Do  these  facts  constitute  any  distinction  in  the  cir- 
cumstances of  the  case  which  should  induce  the  court  to  depart  from 
the  principle  which  would  ordinarily  be  applicable  to  such  second 
seizure  ?  I  am  of  opinion  that  they  do  not,  and  for  this  reason,  that 
the  national  character  of  the  vessel  was  not  in  the  slightest  degree 
altered  by  any  thing  that  was  said  or  done,  and  certainly  not  by  the  mere 
fact  that  an  American  flag  was  hoisted  in  the  first  instance,  and  was 
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afterwards  displaced  by  the  Spanish  ensiga ;  it  does  appear  to  me,  and 
I  avail  myself  of  this  opportunity  to  make  the  observation,  that  it  never 
can  be  considered  in  these  slave  seizures  that  the  carrying  a  flag  only 
shall  affix  upon  vessels  a  national  character ;  if  it  were  so,  there  would 
be  an  end  at  once  to  the  effect  of  all  the  treaties  which  Great  Britain 
has  made  with  Portugal,  Spain,  and  other  countries  for  the  abolition 
of  slavery ;  for  what  would  be  easier  than  to  carry  an  American  flag 
on  board,  and  to  hoist  that  flag  when  the  vessel  was  in  the  slightest 
danger  of  being  captured  ? 

Having  then  arrived  at  the  conclusion,  that  there  was  no  alteration 
in  the  circumstances  of  the  case  between  the  time  when  Lieatenant 
Boys  arrived  in  Clarence  Cove  and  the  surrender  of  The  Eagle  was 
made  to  Lieutenant  Fitzgerald,  before  I  decide  to  whom  the  bounty 
is  due  by  law,  it  remains  for  me  to  consider,  in  the  last  place,  the  act 
of  parliament  and  the  effect  of  the  treaties,  which  have  been  pressed 

upon  the  court  by  the  counsel  in  arguing  this  case.     Now  it 
[  •  247  ]  is  perfectly  clear,  that  all  the  •jurisdiction  which  this  court 

can  exercise  upon  the  present  question  is  derived  from  the 
act  of  parliament,  5  Geo.  IV.,  c.  113.  The  71st  section  of  that  act 
provides  to  the  following  effect, — "That  any  party  claiming  any 
benefit  by  way  of  bounty  or  share  of  the  proceeds  for  the  seizure  of 
any  Spanish,  Portuguese,  or  Netherlands  vessels,  for  violation  of  any 
treaty  or  convention,  may  resort  to  this  court  for  the  purpose  of  ob- 
taining a  judgment  of  the  court  on  their  behalf."  These  are  the 
words  of  the  statute,  and  this  being  a  claim  entirely  confined  to  bounty, 
it  certainly  does  appear  that  these  words  confer  an  ample  jurisdiction 
upon  the  court  to  determine  the  present  question.  The  act  furtba 
sets  forth,  "that  it  shall  and  may  be  lawful  for  the  judge  of 
this  court  to  determine  thereupon."  It  has  been  said,  that  notwith- 
standing the  terms  in  which  this  section  of  the  act  is  framed,  the  words 
of  the  treaties  are  so  strong,  that  condemnation  having  passed  in  the 
Mixed  Commission  Court  to  her  Majesty's  ship  Buzzard,  the  court  is 
precluded  from  examining  the  facts  of  this  case ;  and  in  support  of 
this  argument,  the  case  of  The  Donna  Barbara  and  the  final  adjudi- 
cation of  that  case  in  the  Court  of  Delegates  has  been  cited.  Now, 
in  referring  to  the  treaties,  it  is  obvious  that  the  only  object  which 
they  have  in  view  is  to  determine  the  rights  of  the  subjects  of  the 
two  contracting  states  when  they  are  put  'in  competition  with  each 
other.  It  would  be  wholly  unnecessary  to  insert  into  a  treaty,  words 
affecting  the  rights  of  the  subjects  of  one  of  the  contracting  states 
alone ;  and  it  is  strictly  a  matter  of  municipal  legislation  to  determine 
who  is  entitled  to  a  bounty  which  is  to  be  paid  out  of  the  pal>- 
lic  revenues  of  the  state  by  which  such  bounty  is  awarded.     The 
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words  of  the  second  •treaty  between  this  country  and  the  [  •248  ] 
government  of  Spain,  upon  which  great  stress  was  laid  by 
the  Queen's   Advocate  in  the   argument,   are  these :  "  The  Mixed 
Courts  of  Justice  are  to  decide  upon  the  legality  of  the  detention  of 
such  vessels  as  the  cruisers  of  either  nation  shall  in  pursuance  of  the 
said  treaty  detain,  and  such  courts  shall  adjudge  definitely  and  with- 
out appeal,  all  questions  which  shall  arise  out  of  the  capture  and 
detention  of  such  vessels."     The  question  is,  what  is  the  meaning  of 
of  these  words.     In  my  apprehension  the  meaning  is  obvious,  and 
they  include  nothing  but  wha,t  affects  the  subjects  of  the  two  con- 
tracting states.     This  interpretation  of  the  words  of  the  treaty  is  con- 
firmed by  the  following  consideration,  that  the  government  of  Spain 
could  have  no  concern  in  the  distribution  of  bounties  awarded  by  this 
country  to  British  subjects  who  may  effect  captures ;  it  cannot  inte- 
rest the  Spanish  government  to  investigate  upon  what  principles  these 
bounties  are  given,  or  by  what  rules  they  are  distributed.     I  consider, 
therefore,  that  the  object  and  the  effect  of  the  treaty  is  this,  namely, 
to  determine  under  what  circumstances  a  violation  of  the  treaty  had 
taken  place,  and  the  vessel  thereby  became  liable  to  condemnation ; 
that  where  it  has  been  decided  that  a  vessel  has  been  rightly  con- 
demned, all  further  inquiry  is  immediately  excluded,  and  where  a 
vessel  has  been  acquitted,  no  further  investigation  shall  be  allowed. 
It  has  been  argued,  that  in  the  case  of  The  Donna  Barbara^  a  differ- 
ent view  of  this  subject  was  taken  by  the  Court  of  Delegates.     I  have 
no  knowledge  upon  what  principles  that  case  was  decided  by  the 
court,  but  it  is  easy  to  perceive  that  the  grounds  upon  which 
the  judgment  in  that  case  was  founded  do  •  not  interfere  at  [  •  249  J 
all  with  the  present  case.     The  question  in  The  Donna 
Barbara  was  whether  any  bounty  was  due  or  not,  and  whether  the 
vessel  by  which  the  capture  was  effected,  was  legally  authorized  to 
make  the  capture.     That  was  the  case  of  The  Donna  Barbara,  and  it 
is  obvious  that  the  question  which  it  involved  was  fairly  within  the 
scope  and  purview  of  the  treaty.     The  treaty  specifically  provides 
that  search  and  capture  shall  only  be  made  by  vessels  specially  author- 
ized and  appointed  for  the  purpose,  and  it  is  a  matter  for  investiga- 
tion before  the  Mixed  Commission  Court,  whether  a  capture  has  been 
made  by  a  vessel  entitled  to  effect  it  or  not.  Upon  this  ground,  it  was 
lightly  considered  by  the  Court  of  Delegates  that  The  Donna  Barbara 
was  a  case  exclusively  within  the  jurisdiction  of  the  Mixed  Commission 
Court  at  Sierre  Leone,  and  that  as  such  the  sentence  of  the  com- 
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missioners  in  that  case  was  conclasive,  and  not  open  to  farther  inves- 
tigation in  the  appellate  courts  of  this  country.  I  do  not  feel,  tfa^e- 
fore,  that  the  case  of  The  Donna  Barbara  presses  me  to  arrive  at  a 
different  conclusion  from  that  which  the  facts  of  this  case  and  the 
reasoning  upon  it  originally  induced  me  to  entertain.  On  the  con- 
trary, I  think  that  it  is  peculiarly  my  duty  to  determine  who  are 
the  real  captors,  and  who  are  the  parties  legally  entitled  to  the  boun- 
ties which  .have  been  granted  upon  the  seizure  of  this  vessel  in  the 
present  instance.  In  this  opinion  I  am  confirmed  when  I  look  to  the 
act  of  parliament  and  the  words  of  the  71st  section.  In  that  section 
I  find  it  provided,  '*  that  it  shall  and  may  be  lawful  for  this  court  to 

bear  and  determine  anyquestionof  joint  capture  which  may 
[  •  250  ]  arise  upon  any  seizure  of  slaves,  &X5."  *  How  am  I  to  decide 

a  question  of  joint-capture,  if  the  condemnation  of  the  Allxed 
Commission  Court  is  to  be  considered  as  final  ?  If  the  construction 
which  it  has  been  attempted  to  put  upon  the  words  of  the  treaty  by 
the  counsel  for  The  Buzzard  were  correct,  the  jurisdiction  which  is 
thus  expressly  conferred  by  the  act  of  parliament  upon  this  court  would 
be  altogether  nugatory.  The  effect  of  such  a  construction  would 
render  the  provision  of  the  statute  wholly  inoperative,  and  leave  no 
power  to  this  court  of  doing  justice  to  British  subjects,  in  a  matter 
which  the  legislature  has  expressly  confided  to  its  cognizance,  and 
with  which  the  Mixed  Commission  Court  has  nothing  whatever  to 
do.  I  am  therefore  of  opinion,  that  under  the  circumstances  of  this 
case,  I  am  bound  to  hold  that  this  capture  must  be  considered  as 
the  capture  of  the  original  seizor ;  that  it  was  not  competent  in  Laen- 
tenant  Fitzgerald  to  dispossess  the  officer  placed  in  command  of  the 
prize  by  Commander  Reeves,  and  that  having  so  removed  him  with- 
out legal  authority.  Lieutenant  Fitzgerald  is  not  entitled  to  any  benefit 
for  the  condemnation  of  the  vessel.  I  therefore  pronounce  for  the 
claim  of  Commander  Reeves,  and  the  officers  and  crew  of  The  Lily, 
which  he  commanded.  I  shall,  however,  allow  to  Lieutenant  Fitz- 
gerald the  costs  which  he  has  incurred  in  procuring  the  sentence  of 
condemnation  at  Sierra  Leone. 


HIGH   COURT   OF   ADMIRALTY.  251 

The  Armadillo.    1  W.  Bob. 


The  Armadillo,  Benedict^  [  *  251  ] 

June  17, 1841. 

• 

A  bond  of  bottomrj  sought  to  be  enforced  prior  to  the  arriyal  of  the  ship  at  her  port  of 
destination,  upon  the  ground : 

Ist.  That  the  advances  for  which  the  bond  was  given  had  been  obtained  from  the  bond- 
holder by  the  fraudulent  misrepresentations  of  the  master. 

2d.  That  the  payment  of  the  bond  had  become  due  by  unnecessary  delay  and  deviation  in 
the  progress  of  the  voyage.    Claim  of  the  bondholder  dismissed  with  costs.^ 

This  was  a  cause  of  bottomry,  in  which  it  was  alleged  that  the 
bond  had  become  due  prior  to  the  arrival  of  the  ship  at  her  port  of 
destination,  in  consequence  of  the  fraudulent  conduct  of  the  master, 
and  the  unnecessary  detention  and  deviation  of  the  vessel  in  the  pro- 
gress of  her  voyage. 

The  vessel,  an  American  vessel,  having  struck  upon  a  rock  at  the 
mouth  of  the  river  Tyne,  whilst  on  her  homeward  voyage  to  New 
York,  was  compelled  to  put  back  for  the  purpose  of  repairing  the 
damage  she  had  sustained.  She  arrived  at  South  Shields  upon  the 
28th  November,  1840 ;  and  the  master,  being  without  funds,  applied 
to  Mr.  Jackson,  a  merchant  of  Newcastle,  with  whom  he  had  been 
previously  connected  in  the  concerns  of  the  ship,  to  make  the  requi- 
site advances  for  the  repairs.  Upon  the  21st  January,  1841,  a  bot- 
tomry bond  was  executed  by  the  master  in  favor  of  Mr.  Jackson,  in 
the  sum  of  384Z.  35.  Id. 

The  bond,  after  reciting  in  the  usual  terms  the  necessities  of  the 
vessel,  and  the  receipt  of  the  money  advanced,  set  forth,  that  the 
money  so  advanced  was  to  run  at  respondentia^  on  the  block  of  the 
brig,  "  from  the  port  of  Newcastle  to  the  port  or  road  of  New  York, 
having  permission  to  touch,  stay,  and  proceed  to  all  ports  and  places 
within  the  limits  of  the  voyage." 

On  the  22d  of  January,  the  vessel  having  been  refitted,  again  set 
sail,  and  in  the  prosecution  of  her  voyage  she  touched  at  Deal.    Here 
the  master,  finding  her  to  be  in  a  leaky  condition,  remained 
for  seven  or  eight  days  in  the  Downs,  and  then  carried  •her  [  *  252  ] 
into  the  port  of  Cowes,  where  she  arrived  upon  the  2d  of 
February. 

Upon  the  3d  of  February  a  survey  was  made  of  the  vessel  while 
she  was  afloat  in  the  harbor  of  Cowes,  and  the  surveyors  reported  it 
to  be  necessary  that  the  cargo  should  be  discharged  and  the  ship 


1  [S.  C.  1  Notes  of  Cases,  75.]  «  [See  The  Draco,  2  Sumn.  157.] 
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should  be  taken  into  dock  for  the  purpose  of  undergoing  a  more 
accurate  survey. 

The  cargo  was  accordingly  discharged,  and  the  master  proceeded 
to  sell  the  coals  to  defray  the  expenses  of  the  surveys  and  the  repairs. 
On  the  8th  February  Mr.  Jackson* arrived  at  Cowes,  and  having 
obtained  an  injunction  from  the  Court  of  Chancery,  the  sale  of  the 
coals  was  stopped,  and  the  master  was  subsequently  arrested  at  the 
suit  of  Mr.  Jackson.  Various  injunctions  were  also  applied  for  and 
obtained  ex  parte  by  the  owners  of  the  cargo,  but  were  ultimately 
dissolved  with  costs.  On  the  9th  of  March  a  second  survey  was 
made,  and  an  estimate  of  the  repairs  was  given  in ;  but  before  any 
repairs  were  commenced  the  vessel  was  arrested  in  this  cause,  at  the 
suit  of  Mr.  Jackson,  the  bondholder. 

The  act  on  petition  of  the  bondholder,  inter  alia,  set  forth  at  some 
length  the  transactions  which  had  taken  place  between  Mr.  Jackson 
and  the  master  prior  to  the  return  of  The  Armadillo  to  South  Shields 
on  the  28th  of  November,  and  alleged,  that  in  the  course  of  those 
transactions  the  master  had  misrepresented  the  ship  as  belonging  to 
Eastman  &>  Co.,  of  New  York,  and  had  given  a  bill  of  exchange  upon 
them  in  that  character;  that  the  bill  of  exchange  had  been  returned 
dishonored ;  the  members  of  that  firm  having  some  time  previously 
absconded  from  New  York  in  insolvent  circumstances.  That 
[  •  253  ]  the  vessel  neVer  did  belong  to  them,  but  was  •the  property 
of  a  Mr.  Campbell,  and  that  the  master  had  also  kept  back 
from  the  knowledge  of  Mr.  Jackson  the  existence  of  a  bottomry  bond 
upon  the  ship  prior  to  her  arrival  in  this  country ;  it  also  set  forth 
that  the  delay  in  the  Downs,  and  the  resort  to  Cowes,  was  unneces- 
sary. That  Cowes  was  not  within  the  limits  of  the  voyage  contem- 
plated in  the  bond.  That  no  intimation  of  his  proceedings  in  delay- 
ing the  ship  in  the  Downs,  or  carrying  her  into  Cowes,  was  given  by 
the  master  to  the  bondholder,  or  the  owners  of  the  cargo.  Lastly, 
that  the  second  survey,  upon  the  9th  of  March,  was  a  mere  pretended 
survey ;  that  the  detention  of  the  vessel  at  Cowes  in  its  commence- 
ment and  duration  was  unnecessary  and  improper,  and  was  not 
justified  either  by  the  state  of  the  brig  or  by  any  other  circumstances ; 
that  the  damage  she  had  sustained  had  arisen  from  the  misconduct 
of  the  master,  and  that  there  was  no  prospect  of  her  ever  being  able 
to  put  to  sea  again,  and  to  complete  her  voyage  without  undergoing 
repairs,  nearly  amounting  to  the  present  value  of  her  hull  and  riggings 
and  which  can  only  be  effected  by  taking  up  a  further  sum  of  bot- 
tomry, to  the  great  loss  and  injury  of  the  bondholder,  and  of  the 
several  owners  of  the  cargo. 

The  case  was  argued  by 
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Addams  and  Robinson^  cantrd. 

Judgment. 
Dr.  Lushinoton.  The  question  which  I  am  called  upon  to  deter- 
mine in  this  case,  resolves  itself  into  these  two  points :  first,  that  the 
master  never  bond  fide  intended  to  proceed  with  the  vessel 
to  his  avowed  port  of  destination  ;  and,  secondly,  that  the  [  *  254  ] 
bond  has  become  due  by  an  unnecessary  delay  in  the  prose- 
cution of  the  vovage,  and  a  deviation  from  the  proper  course.  In 
the  arguments  which  have  been  addressed  to  the  court,  it  has  also 
been  suggested  that  the  bond  was  given  by  the  master  with  a  fraudu- 
lent intention  of  evading  the  liabilities  of  his  vessel  under  the  provi- 
sions of  the  statute  5  &  6  Victoria ;  and  that  the  bondholder  was 
imposed  upon  by  false  and  undue  misrepresentations;  and  upon 
these  grounds,  as  also  upon  the  grounds  to  which  I  have  adverted,  it 
has  been  contended  that  Mr.  Jackson  is  entitled  to  recover  the  money 
which  he  has  advanced  under  the  equitable  construction  of  the  5th 
section  of  the  statute,  which  gives  to  this  court  a  jurisdiction  to 
enforce  the  payment  of  necessaries  which  have  been  supplied  to  a 
foreign  ship.  Looking  to  the  circumstances  which  are  stated  to  have 
occurred  at  Newcastle,  I  do  not  think  that  there  is  any  ground  for  a 
proceeding  under  the  statute,  and  for  this  reason,  that  I  cannot  find 
in  the  facts  disclosed  any  evidence  to  satisfy  my  judgment  that  there 
was  originally  any  fraudulent  intention  on  the  part  of  the  master  of 
this  vessel.  Still  less  do  those  facts  lead  me  to  the  conclusion  that 
the  advances  for  which  this  bond  was  given  were  procured  by  the 
master  by  the  misrepresentations  which  he  is  alleged  to  have  made 
in  his  original  dealings  with  the  bondholder.  I  do  not  see  how  Mr. 
Jackson  was  in  any  degree  prejudiced  by  the  representations  of  the 
master  that  Eastman  &  Co.  were  the  owners  of  the  vessel,  even  sup- 
posing that  they  were  not  the  real  owners.  Again,  with  respect  to 
the  asserted  suppression  of  the  existence  of  the  former  bond; 
it  is  to  be  observed,  *  that  although  Mr.  Jackson  swears  in  [  *  255  ] 
his  affidavit  that  the  ship'a  papers  were  sedulously  kept 
back,  yet  he  does  not  state  that  he  made  any  attempt  to  inspect 
those  papers.  It  is  not  suggested  that  free  access  was  at  any  time 
denied  for  the  inspection  of  the  ship's  papers ;  and  I  am  at  a  loss  to 
understand  that  Mr.  Jackson  would  have  met  with  any  greater  diffi- 
culty in  examining  the  papers  in  November,  1840,  than  he  experi- 
enced in  inspecting  them  in  the  following  month  of  December.  How- 
ever this  might  be,  it  is  clear  that  these  facts  would  only  affect  the 

15* 
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advances  which  were  originally  made.  Upon  the  subsequent  ad- 
vances they  could  have  no  operation,  for  with  these  facts,  as  he  states, 
then  perfectly  known  to  him,  he  proceeds  again  to  intermeddle  with 
the  concerns  of  the  vessel,  and  voluntarily  takes  upon  himself  the 
.  further  advances  for  which  this  bond  was  eventually  executed. 

I  now  come  to  the  assertion  which  has  been  advanced  in  the  argu- 
ment, that  the  master  never  bond  fide  intended  to  proceed  with  the 
vessel  to  New  York  ;  and  I  may  here  observe,  that  if  it  should  appear 
that  he  had  no  such  intention,  and  if  his  conduct  after  quitting  New- 
castle is  tainted  with  fraud,  and  he  never  intended  to  complete  the 
voyage,  I  should  have  no  hesitation  in  pronouncing  the  bond  to  be 
due.  The  general  principle  undoubtedly  is,  that  a  bond  does  not 
become  payable  until  the  voyage  for  which  it  is  given  is  completed ; 
but  if  a  master,  after  setting  out  on  a  voyage,  fraudulently  neglects 
or  refuses  to  proceed  with  the  vessel  to  the  place  to  which  she  was 
destined,  I  entertain   no  doubt  whatever  that  the  bond   becomes 

instantly  due,  and  payment  may  be  enforced  upon  it  by 
[  *256  ]  proceedings  in  this  court.    How  far,  then,  do  the  *  facts  and 

circumstances  of  the  case  sustain  the  imputation  that  has 
been  cast  upon  the  intentions  of  the  master  in  the  present  instance  ? 
In  support  of  the  assertion  much  reliance  has  been  placed  upon  the 
circumstance  that  the  vessel  was  detained  by  the  master  in  the 
Downs  for  a  period  of  seven  or  eight  days  ;  and  it  has  been  argued 
that  this  delay  was  altogether  unjustifiable,  and  that  any  unnecessary 
delay  would  cause  a  bond  to  become  due,  and  render  the  payment  of 
it  liable  to  be  enforced  in  this  court.  The  question,  therefore,  arisesi 
was  the  master,  in  so  remaining  in  the  Downs,  guilty  of  a  delay  not 
justified  by  the  circumstances  of  the  case  ?  The  facts  of  the  case,  in 
my  view  of  them,  do  not  enable  me  to  come  to  any  such  conclusion* 
Whatever  might  have  been  the  condition  of  the  vessel  when  she  left 
Newcastle,  it  is,  I  think,  perfectly  clear,  from  all  the  affidavits  as  to 
the  surveys  and  examinations  which  were  made  upon  her,  that  the 
vessel  was  leaky  when  she  reached  the  Downs ;  and  considering  that 
she  was  destined  to  cross  the  Atlantic  in  a  stormy  period  of  the  year,  I 
can  see  nothing  in  the  nature  of  fraud  or  unjust  delay  on  the  part  of 
the  master  in  remaining  in  the  Downs,  for  the  purpose  of  ascertain- 
ing whether  the  leak  was  of  such  a  character  as  to  endanger  the  ship 
and  the  lives  of  those  on  board  if  she  prosecuted  her  intended  voyage 
without  undergoing  further  repairs. 

Having  thus  disposed  of  this  point  in  the  case,  I  have  now  to  con- 
sider another  ground  upon  which  it  is  contended  that  the  immediate 
payment  of  this  bond  may  be  enforced,  namely,  that  by  taking  the 
vessel  into  Cowes,  the  master  has  deviated  from  his  proper  course. 
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and  the  conditions  of  the  bond  have  been  •violated  by  [*257] 
such  a  deviation.  In  the  course  of  the  argument  upon 
this  part  of  the  case,  it  was  much  insisted  upon  that  it  had  been  dis- 
tinctly stated  in  the  act  on  petition,  that  the  port  of  Cowes  was  not 
within  the  limits  of  the  voyage  as  described  in  the  bottomry  bond ; 
and  it  has  been  said  that  this  averment  being  altogether  uncontra- 
dicted in  the  reply  to  the  act,  the  court  must  assume  as  an  admitted 
fact  in  the  cause  that  Cowes  was  out  of  the  limits  of  the  voyage. 
Now,  as  a  general  principle,  it  is  undeniable  that  where  a  fact  is 
averred  and  there  is  no  contradiction  of  that  fact,  the  court  will  primd 
facie  assume  such  an  averment  to  be  true.  In  applying  this  princi- 
ple, however,  in  the  present  instance,  a  doubt  suggest  itself  to  my 
mind,  whether  the  assertion  that  Cowes  was  not  within  the  limits  of 
the  voyage  is  an  averment  of  fact  at  all.  In  my  judgment  it  appears 
to  me  to  be  rather  a  statement  of  what  is  considered  by  the  party 
proceeding  in  this  cause  to  be  the  law ;  in  other  words,  to  be  a  ques- 
tion of  law  depending  upon  admitted  facts.  If  this  view  of  it  be  cor- 
rect, it  is  clear  that  the  principle  contended  for  cannot  apply ;  for  I 
never  yet  heard  it  maintained  that  because  one-  party  has  stated  a 
proposition  of  law  in  an  act  on  petition,  that  proposition  was  to  be 
taken  for  granted,  unless  there  was  an  express  denial  of  it  on  the 
other  side.  If  the  decision  of  this  case  depended  entirely  upon  the 
fact  whether  Cowes  was  or  was  not  within  the  limits  of  the  voyage, 
I  should  have  been  extremely  desirous  to  be  supplied  with  some 
information  from  persons  well  acquainted  with  these  matters  as  to 
the  view  which  would  have  been  taken  of  it  if  a  policy  of  insurance 
had  been  effected  upon  this  ship.  If  I  had  to  decide  the 
question  upon  my  •own  judgment,  without  reference  to[^258] 
other  circumstances,  I  confess  that  I  should  have  much  hesi- 
tation in  concluding  that  the  port  of  Cowes,  looking  to  the  situation 
in  which  the  master  was  placed,  could  be  considered  as  out  of  the 
limits  of  the  voyage.  But  I  am  not  called  upon  to  make  any  such 
decision  upon  the  present  occasion.  There  are  other  facts  and  cir- 
cumstances which  must  form  a  part  of  the  question  in  determining 
my  judgment  upon  it.  It  has  been  urged  in  the  argument  that  the 
master  might  have  gone  into  Ramsgate  or  Dover;  and  that  those 
ports  were  within  the  limits  of  the  voyage.  Under  ordinary  circum- 
stances this  argument  might  be  entitled  to  some  consideration.  But 
what  was  the  situation  of  the  master,  and  what  the  condition  of  his 
vessel  at  the  time  ?  He  was  in  want  of  immediate  repairs,  and,  look- 
ing at  the  season  of  the  year,  and  the  probable  state  of  the  weather, 
it  was  his  duty  to  carry  his  vessel  into  that  port  which  was  most 
easily  accessible,  and  the  most  convenient  for  obtaining  the  necessary 
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repairs,  and  the  examinations  requisite  prior  to  those  repairs  being, 
made.  Were  these  important  objects  likely  to  be  obtained  by  a 
resort  to  the  port  of  Cowes  ?  The  answer  to  this  inquiry,  it  appears 
to  me,  is  strongly  in  favor  of  the  course  adopted  by  the  master.  It  is 
well  known  that  the  dockyards  at  Cowes  furnish  many  conveniences 
for  the  efficient  examination  and  repair  of  damaged  vessels ;  it  is  also 
to  be  borne  in  mind,  that  it  appears  to  have  been  the  nearest  port  in 
point  of  distance  from  the  place  where  this  vessel  was  lying  at  anchor 
in  the  Downs ;  and  I  have  not  heard  it  even  suggested  in  argument, 
•  that  by  carrying  his  ship  into  Cowes  the  master  in  any  de- 

[  *  259  ]  gree  prolonged  the  probable  duration  *  of  his  voyage.    Under 
the  circumstances  of  the  case  therefore,  I  cannot  but  think 
that,  whether  strictly  within  the  limits  or  out  of  the  limits  of  the  voy- 
age, the  master  exercised  a  sound  discretion  in  proceeding  to  Cowes, 
and  that  he  was  most  fully  justified  in  so  doing. 

It  remains  for  me  lastly  to  examine  the  facts  which  occurred  after 
the  arrival  of  the  vessel  at  Cowes,  and  to  consider  their  bearing  and 
effect  upon  the  question  which  I  am  now  called  upon  to  determine. 
It  appears  that,  on  arriving  at  Cowes,  a  survey  was  immediately 
made,  and  the  unloading  of  the  cargo  was  recommended  for  the  par- 
pose  of  effecting  a  complete  and  more  minute  examination  of  the 
ship's  condition.  The  vessel  was  accordingly  unloaded,  and  during 
the  progress  of  the  unloading  the  master  proceeded  to  sell  the  coals 
taken  on  the  ship's  account,  to  defray  the  expenses  of  the  surveys 
and  of  the  repairs  which  might  be  requisite. 

An  injunction  to  restrain  the  sale  of  the  coals  was  obtained  by 
Mr.  Jackson,  who  arrived  at  Cowes  upon  the  8th  of  February,  and  at 
his  suit  the  master  was  subsequently  anested.  Prior  to  his  arrest, 
negotiations  had  been  carried  on  between  the  master  and  Mr.  Jack* 
son,  and  in  a  letter  bearing  date  the  10th  of  February,  1S41,  a  propo- 
sition was  made  by  the  master  to  the  following  effect :  —  "I  will 
make  this  proposal  to  you ;  as  my  vessel  is  indebted  to  you  some  600 
or  700/.  sterling,  if  you  will  advance  a  sufficiency  of  funds  to  repair  her 
so  that  she  can  proceed  to  her  destined  port,  I  will  give  up  the  coals 
to  you  for  your  drafts  on  Eastman  &  Co.,  and  by  your  taking  another 
bottomry  on  her,  I  will  bottomry  my  cargo,  which  is  valued  ^tdflOOL^ 
to  secure  you  on  both  bottomries ;  and  if  you  cannot  com- 
[  •  260  ]  ply  with  the  *  above,  I  can  do  nothing  more  for  you."  Now 
the  effect  of  this  letter,  in  my  view  of  it,  has  a  most  import- 
ant bearing  on  the  case  before  the  court.  I  see  no  reason  whatev« 
to  distrust  the  sincerity  ^ith  which  it  was  written,  and  looking  to  the 
terms  in  which  the  proposition  to  Mr.  Jackson  is  drawn  up,  it  dis- 
poses, in  my  judgment,  most  satisfactorily  of  the  imputation  which 
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has  been  advanced  against  the  master,  that  he  did  not  bond  fide 
intend  to  proceed  to  his  port  of  destination.  It  is  also  important  in 
another  point  of  view  as  furnishing  convincing  evidence  of  the  honest 
inclination  of  the  master  to  act  fairly  for  the  benefit  of  the  owners, 
and  at  the  same  time  to  protect,  to  the  utmost  of  his  ability,  Mr. 
Jackson,  the  bondholder,  by  offering  him  the  best  security  which  it 
was  in  his  power  to  give  under  the  dif&cult  circumstances  in  which 
he  was  placed.  The  remaining  facts  upon  this  part  of  the  case  are 
few,  and  may  be  very  shortly  stated.  Various  injunctions,  it  appears, 
were  obtained  by  the  owners  of  the  cargo,  which  were  ultimately  dis- 
solved, with  costs ;  and  upon  the  9th  of  March,  the  master  having 
been  arrested  on  the  3d,  a  second  examination  of  the  vessel  was 
made  in  the  dry  dock,  preparatory  to  the  commencement  of  the  actual 
repairs. 

The  delay  which  thus  intervened  between  the  master's  arrival  at 
Cowes,  upon  the  3d  of  February,  and  the  second  survey  of  the  vessel, 
has  been  much  commented  upon  as  carrying  a  fraudulent  appearance. 
In  my  opinion,  the  affidavit  of  Mr.  Day,  which  is  before  the  court, 
supplies  a  sufficient  explanation.  (The  court,  after  reading  the  affi- 
davit, proceeded  to  say)  —  Other  reasons  explanatory  of  this  delay 
might,  I  think,  if  it  were  necessary,  be  found  in  the  circum- 
stances of  the  master's  arrest,  and  the  various  •injunctions  [  *261  ] 
which  were  applied  for  by  the  owners  of  the  cargo.  Some 
of  these  injunctions,  it  appears,  after  being  dissolved  by  the  Vice- 
Chancellor,  were  carried  by  appeal  before  the  Lord  Chancellor,  and 
were  not  finally  decided  until  the  16th  of  April.  It  is  impossible  to 
conceive  that  these  circumstances  would  not  have  materially  inter- 
fered with  the  active  advancement  of  the  measures  necessary  for  the 
examination  and  repairs  of  the  vessel,  and  I  must  consequently  hold 
that  there  is  not  sufficient  ground  for  attaching  upon  the  master  the 
blame  of  the  delay  which  it  has  been  endeavored  to  fix  upon  him. 
With  respect  to  the  survey  of  the  9th  of  March,  objections  have  been 
taken  both  as  to  the  manner  in  which  it  was  made  and  also  to  the 
nature  of  the  report  returned  by  the  surveyors  who  were  employed 
upon  it.  The  survey  has  been  characterized  as  a  mere  mock  survey, 
and  complaints  have  been  made  that  Mr.  Spain,  a  surveyor  at 
Lloyd's,  whose  services  were  engaged  in  making  the  first  survey,  was 
not  employed  in  the  second  inspection  of  the  vessel.  It  is  here  to  be 
noticed  that  Mr.  Spain  is  stated  and  admitted  to  have  acted  and  to 
be  still  acting  as  the  agent  of  Mr.  Jackson,  the  bondholder,  and  of  the 
owners  of  the  cargo ;  and  it  has  been  contended  by  Mr.  Jackson's 
counsel  that  this  very  circumstance  furnishes  a  strong  reason  why  he 
should  have  been  permitted  to  assist  in  the  second  survey.     In  ordi« 
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nary  cases,  perhaps,  I  should  be  disposed  to  admit  the  propriety  of 
this  argument ;  but  when  I  look  to  the  facts  of  this  particular  case,  I 
cannot  leave  out  of  my  consideration  the  proceedings  which  bad 
been  carried  on  in  chancery,  the  hostility  of  the  respective  parties,  and 
the  part  which  Mr.  Spain  himself  has  taked  in  serving  the 

[  *  262  ]  protest  upon  the  master,  and  in  doing  *  other  acts  connected 
with  his  duties  as  agent.  Looking  to  these  circumstances, 
I  cannot  accede  to  the  proposition  that  Mr.  Spain  was  a  proper  per- 
son to  have  been  appointed  to  survey  this  vessel ;  and  I  cannot  think 
that  he  was  entitled  to  assume  the  character  of  a  disinterested  person 
in  the  business  deriving  weight  and  authority  from  the  station  be 
holds  as  an  authorized  surveyor  of  Lloyd's  at  the  port  of  Cowes.  I 
now  come  to  the  second  and  more  important  objection  which  has 
been  raised  to  the  report  of  the  surveyors  as  regarding  the  practica- 
bility of  any  efficient  repairs  being  done  to  this  vessel ;  and  here 
statements  have  been  made  which  I  must  confess  are  somewhat 
startling.  In  support  of  the  bondholder's  case,  it  has  been  repre- 
sented that  the  vessel  is  now  in  such  a  condition  that  ail  repairs 
would  be  useless,  and  affidavits  have  been  produced  to  verify  this 
assertion,  which  directly  tend  to  show  that,  even  prior  to  her  qaitting 
the  port  of  Newcastle,  the  unsoundness  and  decay  of  this  ship  was 
such  as  to  render  her  altogether  unseaworthy.  To  these  affidavits  I 
will  briefly  refer,  and  first  to  the  affidavit  of  William  Grarill,  who  de- 
scribes himself  as  a  surveyor  of  shipping  at  South  Shields.  He 
swears  in  these  words,  —  "that  he  inspected  the  brig  Arnfadillo while 
in  Mr.  Young's  dock,  at  South  Shields ;  and  in  the  deponent's  judg- 
ment, the  said  ship,  from  her  state  of  unsoundness  and  decay,  was 
not  capable  of  being  repaired  so  as  to  render  her  fit  to  traverse  the 
Atlantic  Ocean."  Now  I  must  say  that  if  the  belief  here  expressed 
of  the  rottenness  of  this  ship  was  the  real  impression  upon  the  mind 
of  this  witness,  when  he  made  the  survey  upon  her  at  South  Shields, 
it  would  have  been  only  consistent  with  common  humanity  if  he  had 
communicated  the  fact  before  she  left  the  port  of  Newcastle. 

[  •  263  ]  •  The  expression  of  this  opinion,  for  the  first  time,  in  the 
affidavit  to  which  I  have  referred,  is  a  circumstance  which 
is  not  calculated  to  enhance  its  authority  with  the  court  in  the  pre« 
sent  instance.  There  is  also  another  affidavit  which  is  still  more 
remarkable,  namely,  the  affidavit  of  Mr.  Young,  a  ship-builder.  In 
the  first  part  of  his  affidavit,  he  swears  "  that  the  v^sel  was  taken 
into  his  dock,  and  was  there  properly  and  effectually  repaired  to  the 
satisfaction  of  Matthew  Popplewell,  the  Lloyd's  surveyor  at  South 
Shields,  who  inspected  her  previously  to  h^r  leaving  the  said  port,  and 
reported  her  seaworthy."     In  a  subsequent  part  of  his  affidavit,  refer* 
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ring  to  a  statement  of  the  ship's  condition  at  Cowes,  which  had  been 
submitted  to  him  for  his  inspection,  he  swears  "  from  his  experience 
and  knowledge  of  business,  he  is'  competent  to  form  a  belief,  that, 
without  accident  or  bad  weather,  it  is  perfectly  impossible  that  any 
vessel,  after  being  so  properly  and  effectually  repaired  as  the  said  brig 
was  at  Shields,  in  the  deponent's  dock-yard,  could  be  in  the  condi- 
tion described  by  the  master,  unless  from  the  rotten  and  decayed  state 
of  her  timbers,  and  insufficient  shifting  of  her  planking,  previous  to 
the  accident  which  occasioned  her  being  brought  into  the  deponent's 
dock-yard  for  repairs."  Now  certainly  I  must  hesitate  before  I  give 
credit  to  a  statement  which,  according  to  this  individual,  supposes 
that  a  vessel  which  he  himself  repaired  was  seaworthy,  "  unless  from 
the  rotten  and  decayed  state  of  her  timbers." 

In  my  judgment  these  two  affidavits  are  utterly  inconsistent 
with  the  facts  stated  by  Mr.  Young  himself,  and  the  survey 
made  by  Mr.  Popplewell.  Mr.  Popplewell,  it  is  to  be  remem- 
bered, is  the  authorized  surveyor  of  Llc^'d's  at  the  port 
of  South  Shields.  I  apprehend,  therefore,  that  *  I  must  [  *  264  ] 
consider  the  survey  made  by  him  not  merely  as  having 
been  made  bond  fide^  but  by  a  person  duly  qualified.  Can  it 
be  possible  that  he  would  have  made  a  survey  merely  to  as- 
certain that  the  work  had  been  properly  done  without  paying 
regard  to  the  substantial  condition  of  the  ship  with  respect  to  her 
timbers,  and  that  he  would  certify  that  she  was  perfectly  competent 
to  traverse  the  Atlantic  to  New  York,  when,  in  point  of  fact,  she  was 
rotten  ?  If  that  were*  so,  I  should  be  inclined  to  come  to  the  con- 
clusion that  a  survey  was  a  useless  mode  of  proceeding,  or  that  the 
person  who  made  it  was  very  incompetent  to  his  duty.  I  am  there- 
fore bound  to  assume  that  the  vessel  when  she  left  Newcastle  was  in 
a  seaworthy  condition.  With  respect  to  the  extent  pf  her  present 
damage  and  the  capability  of  her  being  effectually  repaired,  there  is 
an  affidavit  made  by  the  three  persons  who  surveyed  her,  stating  that 
the  whole  expenses  would  not  exceed  lOOZ.  There  is  also  another 
affidavit  made  by  a  person  describing  himself  as  shipwright  surveyor 
to  Lloyd's  New  Register  Book  for  the  port  of  Portsmouth,  who  states 
that  the  ship  is  perfectly  worthy  of  repair,  and  that  the  repairs  neces- 
sary to  put  her  in  a  seaworthy  condition  will  not  exceed  the  sum  of 
150/. 

Upon  this  part  of  the  case,  therefore,  I  am  clearly  of  opinion  that 
there  is  no  evidence  before  the  court  which  should  induce  ise  to  be- 
lieve that  the  master  had  any  fraudulent  intention  with  regard  to,  the 
repairs  of  his  vessel,  or  that  the  condition-  of  the  ship  is  such  as 
would  render  the  expense  likely  to  be  incurred  inconsistent  with  the 
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interest  of  the  owners  of  the  vessel.  I  am  well  aware  that  the  taking 
up  of  a  second  bottomry  bond  by  the  master  may  be  exceed- 
[•265]  ingly  detrimental  to  Mr.  Jackson,  but  I  cannot  *give  any 
consideration  to  this  circumstance  in  deciding  the  present 
case.  I  have  yet  to  learn  that  the  court,  unless  ikbe  case  be  con- 
nected tvith  fraud,  has  any  authority  to  interfere  with  the  masters 
right  to  take  up  a  second  bond  of  bottomry,  or  to  prevent  him  from 
using  his  utmost  exertions  for  the  completion  of  his  voyage.  As  re- 
gards any  asserted  hardship  upon  Mr.  Jackson,  it  must  be  remem- 
bered that  the  large  interest  of  25/.  per  cent  which  he  has  demanded 
upon  the  advances  be  has  made,  has  been  taken  by  him  upon  this 
very  account,  namely,  that  the  vessel  might  possibly  meet  with  fur- 
ther accident  in  the  course  of  the  voyage  to  New  York,  and  a  later 
bond  be  taken  which  would  be  entitled  to  the  priority  of  payment. 

With  respect  to  the  application  which  has  been  made  to  the  court 
to  direct  a  new  survey  of  the  vessel,  I  see  no  ground  for  any  farther 
proceedings  in  the  cause. 

Mr.  Jackson  has,  in  the  judgment  of  the  court,  proceeded  against 
the  master  and  the  ship  with  a  severity  not  justified  by  the  circum- 
stances of  the  case.  I  think  that  he  has  no  ground  for  resorting  to 
the  jurisdiction  of  this  court,  and  no  claim  upon  its  justice  or  its 
equity. 

I  shall,  therefore,  order  the  warrant  to  be  superseded,  and  condemn 
Mr.  Jackson  in  the  costs  of  the  proceeding. 


The  Hope.^ 

July  8,  1841. 


CoTistroction  of  the  stat.  3  &  4  Vict.  c.  65,  s.  5 ;  where  nn  award  has  been  made  by  magis- 
trates in  a  cause  of  salvage,  the  parties  are  not  at  liberty  to  resort  to  the  Court  of  Admi- 
ralty for  a  distribution,  unless  an  application  should  have  been  made  in  the  first  instanoe 
to  the  magistrates  for  an  order  of  distribution. 

The  application  to  the  magistrates  must  be  made  either  at  the  time  when  the  award  is  made, 
or  within  fourteen  days  afterwards.  * 

I 

In  this  case  a  salvage  remuneration,  amounting  to  the  sum  of 
250/.,  hat  been  awarded  by  the  magistrates  of  Hull  to  the  owners, 


1  [S.  C.  1  Notes  of  Cases,  110.] 
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master,  and  crew  *  of  a  fishing  smack,  for  services  rendered  [  *  266  ] 
to  The  Hope.  The  money  awarded  had  been  paid  by  the 
owners  of  The  Hope  to  the  owner  of  the  smack,  and  no  distribution 
had  been  made  by  him,  nor  was  any  portion  of  the  money  which  he 
had  received  paid  over  by  him  to  the  master  and  the  rest  of  the  crew. 
'  A  monition  was  extracted  by  the  master  and  crew  under  the  pro- 
visions of  the  statute  3  &  4  Victoria,  c.  65,  calling  upon  the  owner 
of  the  smack  to  bring  in  the  money  so  retained  by  him,  and  to  abide 
the  decision  of  this  court  with  respect  to  its  final  distribution. 

The  master  had  died  since  the  monition  had  been  served  upon  him, 
and  the  monition  was  revived  against  his  executors. 

It  appeared  that  the  award  of  the  magistrates  at  Hull  was  unac- 
companied by  any  decree  for  distribution,  and  that  no  application 
bad  been  made  to  them  to  make  any  decree  for  that  purpose. 

Under  these  circumstances,  an  appearance  was  given  for  the  execu- 
tors of  the  deceased  master  under  protest,  and  the  question  was  raised 
whether,  in  cases  of  awards  by  magistrates,  the  court  had  any  juris- 
diction under  the  statute  3  &  4  Victoria,  to  compel  an  owner,  into 
whose  hands  a  salvage  award  had  been  paid,  to  bring  in  the  same 
into  the  registry  of  the  Court  of  Admiralty,  unless  application  for  a 
decree  for  distribution  should  have  been  made  to  the  magistrates  by 
whom  the  original  cause  was  decided,  either  at  the  hearing  or  within 
fourteen  days  after  the  hearing  of  the  cause. 

In  support  of  the  protest,  Queen^s  Advocate  and  NkhoU. 

Addams  and  Robertson^  contrd. 

•  Per  Curiam.  [  *  267  ] 

Dr.  Lushington.  In  disposing  of  any  difficulty  which 
may  arise  upon  the  construction  of  an  act  of  parliament,  it  is  expe- 
dient to  consider  in  the  first  instance  the  general  character  of  the 
statute  itself,  and  the  particular  purposes  for  which  it  was  enacted. 
Applying  this  principle  to  the  statute  which  has  been  discussed  in 
this  case,  it  is  perfectly  clear,  to  my  mind,  that  the  fifth  section  of  the 
act  3  and  4  Victoria,  c.  65,  under  which  this  monition  has  been  taken 
out,  was  intended  to  prevent  the  abuses  which  existed  under  the 
ancient  law  with  regard  to  the  distribution  of  salvage  awards.  It 
frequently  occurred,  in  cases  where  payments  had  been  made  either 
under  a  salvage  award  or  by  private  settlement  and  agreement,  that 
the  owners  of  the  salving  vessels  retained  in  their  own  hands  the 
money  which  had  been  paid,  or  made  an  arbitrary  distribution  of  it 

VOL.  I.— w.  R.  16 
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between  themselves  and  crews,  thereby  in  effect  constitating  them- 
selves the  judges  in  a  matter  affecting  their  own  individual  interests. 

Before  the  recent  statute  passed,  the  owners  were  enabled  to  do 
this  in  many  instances  with  perfect  impunity,  for  no  direct  process 
lay  from  this  court  to  control  them  by  compelling  distribution.  This 
was  the  evil  which  the  fifth  section  of  the  act  was  intended  to  remedy. 

It  has  been  stated  in  the  present  case,  that  there  has  been  no  ap* 
plication  to  the  magistrates  for  any  order  of  distribution  in  the  first 
instance,  and  that  the  money  which  has  been  awarded  by  the  magis- 
trates at  Hull  has  not  been  paid  in  compliance  with  the  terms  of  the 
magistrates'  award  to  the  master  but  to  the  owner  of  the  fishing 
smack.  The  latter  circumstance,  it  appears  to  me,  can 
[  •  268  ]  make  no  *  alteration  whatever  as  regards  the  jurisdiction  of 
this  court;  for  even  assuming  that  the  money  has  been  paid 
to  the  owners  instead  of  and  not  to  the  master,  as  directed  by  the 
terms  of  the  award,  Garrard,  the  master,  having  given  no  discharge 
for  the  amount  awarded,  may  be  entitled  to  recover  it  from  the 
parties  originally  directed  to  pay  it,  namely,  the  owners  of  the  ship 
to  which  the  salvage  service  was  rendered.  Previous  to  the  passing 
of  this  act,  the  jurisdiction  of  this  court  over  awards  of  magistrates, 
or  commissioners,  in  cases  of  salvage,  was  a  mere  appellate  jarisdic- 
tion ;  with  the  question  of  appeal  came  also,  as  incidental,  the  ques- 
tion of  distribution ;  but  it  was  only  when  annexed  to  an  appeal  from 
an  award  that  the  question  of  distribution  could  be  litigated  in  this 
court.  The  jurisdiction  of  the  court  has  been  enlarged  in  this  respect 
by  the  passing  of  the  statute  3  and  4  Victoria. 

What  then  is  the  additional  power  and  authority  conferred  upon 

the  court  by  the  fifth  section  of  the  act,  and  under  what  circunistances 

is  this  power  to  be  exercised  ?     The  words  of  the  fifth  section  are 

these.     (The  court  here  referred  to  the  words  of  the  fifth 

[  *  269  ]  section,  and  proceeded  to  observe)^  —  The  *  question  then 


1  The  fifth  section  of  the  act  3  and  4  Victoria,  c.  65,  is  in  these  words :  "  And  be 
it  enacted,  that  whenever  any  award  shall  have  been  made  by  any  justice  of  the  peace, 
or  by  any  person  nominated  by  them,  or,  within  the  jurisdiction  of  the  Cinque  Ports,  by 
any  commissioners,  respecting  the  amount  of  salvage  to  be  paid,  or  respecting  any 
claims  and  demands  for  services  or  compensation  which  such  justices  and  commiasioQ- 
ers  within  their  several  jurisdictions  are  empowered  to  decide,  under  the  piovisiona  of 
two  acts  passed  in  the  second  year  of  the  reign  of  King  George  the  Fourth,  for  reme- 
dying certain  defects  relative  to  the  adjustment  of  salvage,  or  wherever  any  sum  shall 
have  been  voluntarily  paid  on  any  such  account  of  salvage,  services,  or  compensatioo, 
it  shall  be  lawful  for  any  person  interested  in  the  distribution  of  the  amount  awarded 
or  paid,  to  require  distribution  to  be  forthwith  made  thereof,  and  the  person  or  persons 
by  whom  such  amount  shall  be  awarded,  or,  in  the  case  of  voluntary  payment,  die  per- 
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arises,  are  not  the  words  "  it  shall  be  lawful,  &c.,"  to  be  regarded  in 
the  nature  of  a  condition  precedent ;  and  do  they  not  render  it  impe- 
rative upon  parties  seeking  to  avail  themselves  of  the  process  of  the 
court  under  the  provision  of  the  statute,  to  show  that  a  demand  has 
been  made  upon  the  magistrates  for  a  distribution  in  the  first  in- 
stance ?     It  is  perfectly  clear  from  the  wording  of  the  statute,  that 
when  an  application  has  been  made  to  the  magistrates,  it  is  their 
bounden  duty  to  direct  a  distribution.     It  is  also  equally  clear  that 
the  application  must  be  made  within  fourteen  days  from  the  date  of 
the  award,  otherwise  there  could  be  no  appeal  to  this  court     The 
question  then  comes  to  this :  can  I  enforce  this  monition, 
and  at  once  *  proceed  to  decree  a  distribution  of  the  money,  [  *  270  ] 
when  all  the  circumstances  of  the  case  are  not  before  me  ? 
The  words  of  the  statute,  in  my  view  of  them,  do  not  entitle  me  to 
take  upon  myself  the  exercise  of  any  such  authority. 

I  am  of  opinion  that,  under  the  provisions  of  this  act,  an  applica- 
tion to  the  magistrates  for  an  order  of  distribution  must  precede  the 
institution  of  proceedings  in  this  court.  It  seems  to  me  that  it  was 
the  intention  of  the  legislature,  that  a  party  requiring  distribution  to 
be  made  in  a  case,  where  there  had  been  an  award,  should  be  bound 
to  apply  to  the  magistrates  at  the  time  the  award  is  made,  or  within 
fourteen  days  after  it  has  been  given ;  that  the  magistrates  by  the 
terms  of  the  act  are  to  cause  the  account  of  the  distribution  to  be 
annexed  to  the  award,  and  to  certify  the  same  under  their  hands  and 
seals ;  and  it  is  not  until  this  has  been  done,  that  a  party  dissatisfied 
with  an  award  and  distribution  may  resort  to  this  court  In  my 
judgment  this  is  the  proper  construction  of  the  intention  of  this  act ; 
and  I  therefore  must  pronounce,  that,  as  no  previous  application  has 


son  by  whom  the  same  shall  have  been  received,  shall  forthwith  proceed  to  the  distri- 
bution thereof  among  the  several  persons  entitled  thereunto,  to  be  certified  in  the 
case  of  an  award  under  the  hand  of  the  person  or  persons  by  whom  such  amount  shall 
be  awarded,  and  an  account  of  every  such  distribution  shall  be  annexed  to  the  award ; 
and  if  any  person  interested  in  the  distribution  shall  think  himself  aggrieved  on  ac- 
count of  it  not  being  made  according  to  the  award  or  otherwise,  it  shall  be  lawful  for 
liim,  within  fourteen  days  afler  the  making  of  the  award  or  payment  of  the  money,  but 
not  afterwards,  to  take  out  a  monition  from  the  said  high  Court  of  Admiralty,  requiring 
any  person  being  in  possession  of  any  part  of  the  amount  awarded  or  voluntarily  paid, 
to  bring  in  the  same  to  abide  the  judgment  of  the  court  concerning  the  £stribution 
thereof;  and  in  the  case  of  an  award,  the  person  or  persons  by  whom  the  award  shall 
have  been  made,  shall  upon  monition  send  without  delay  to  the  said  High  Court  of 
Admiralty,  a  copy  of  the  proceedings  before  him  or  them,  and  of  the  awards  on  un- 
stamped paper,  certified  under  his  or  their  hand,  and  the  same  shall  be  admitted  by 
the  court  as  evidence,  and  the  amount  awarded  or  voluntarily  paid  shall  be  distributed 
according  to  the  judgment  of  the  court." 
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been  made  to  the  magistrates  to  distribute  this  salvage  money,  the 
terms  of  the  act  have  not  been  complied  with ;  I  mnst  therefore  sus- 
tain the  protest  and  decline  making  any  further  order  as  regards  the 
monition. 


The  Duke  of  Sussex,  Forss.^ 

NoTcmber  4, 1841. 

A  steam-tug  employed  in  towing  a  vessel  in  the  river  Medway,  held  not  responsible  for  a 
damage  occasioned  by  the  vessel  in  tow  cOming  in  contact  with  another  vesseL  The  ves- 
sel in  tow  having  a  licensed  pilot  on  board  at  the  time,  and  no  error  or  negligence  being 
established  on  the  part  of  the  crew  of  the  steam-tng.* 

This  was  a  cause  of  collision,  promoted  on  behalf  of  her  Majesty, 
in  her  office  of  admiralty,  against  the  steam-vessel  The  Duke  of  Sus- 
sex, for  damage  occasioned  under  the  following  circumstances. 
[  •  271  ]  •  Upon  the  14th  June,  1840,  her  Majesty's  ships  Thalia 
and  Africaine  were  lying  at  their  moorings  in  the  river 
Medway,  when  the  steam-vessel,  having  in  tow  The  Chieftain,  a 
timber  ship  heavily  laden,  and  with  a  licensed  pilot  on  board,  was 
perceived  coming  round  Cookham  Wood  Point,  the  tide  being  at 
the  time  not  half  flood,  and  the  weather  fine  and  clear.  When  the 
steamer  was  about  sixty  yards  distant  from  The  Thalia,  some  person 
on  board  The  Chieftain  was  heard  to  call  out  to  the  steam-vessel  to 
port  her  helm,  notwithstanding  which  she  continued  her  course  until 
she  was  abreast  of  The^  Thalia's  chestrees ;  in  consequence  thereof 
the  vessel  in  tow  came  "  end  on,"  into  the  bows  of  The  Thalia,  and 
drove  her  against  The  Africane,  damaging  both  vessels. 

This  was  the  case  set  up  in  the  act  on  petition.  The  reply,  on  the 
part  of  the  owners  of  The  Duke  of  Sussex,  denied  that  any  order 
was  given  or  heard  by  the  persons  on  board  to  port  the  helm ;  and  it 
also  alleged  that,  at  the  time  of  the  collision,  The  Duke  of  Sussex 
was  under  the  directions  of  the  duly  licensed  pilot  on  board  The 
Chieftain,  and  that,  if  the  collision  was  not  altogether  accidental,  it 
was  attributable  to  such  pilot,  or  to  the  persons  on  board  The  Chief- 
tain. 

Queen! s  Advocate  and  Phillimorej  for  the  crown. 


1  [S.  C.  1  Notes  of  Cases,  161.] 

^  [See  obBervations  on  this  case  in  The  Duke  of  Manchester,  2  W.  Bob.  47S,  479; 
The  Christina,  8  W.  Rob.  27.] 
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Addams  and  Ourteis^  contrd. 

Judgment. 

Dr.  Lushington.     Although  the  damage  in  this  case  is  of  small 
amount,  the  question  involves  a  point  of  law  of  considerable  import- 
ance.    Under  the  circumstances  of  the  case,  it  cannot  be  contended 
that  the  collision  arose  from  inevitable  accident ;  blarQe  must,  there- 
fore, attach  somewhere.      The  questions,  then,  for  consi- 
deration •  are  these :  first,  whether  the  collision  occurred  [  *  272  ] 
through  the  error  or  neglect  of  the  steamer;  or,  secondly, 
whether  it  arose  from  the  default  of  the  pilot  on  board  The  Chieftain, 
or  the  mismanagement  or  misconduct  of  the  master  and  crew  of  that 
vessel.     These  are  questions  of  fact,  upon  which  the  decision  of  the 
court  must  be  guided  by  the  nautical  experience  of  the  gentlemen  by 
whom  the  court  is  assisted. 

In  the  course  of  the  argument  it  has  been  contended,  by  the  coun- 
sel for  the  crown,  as  a  principle  of  law,  that  the  owners  of  the  steam- 
vessel  would  be  responsible,  in  the  present  instance,  for  the  damage 
in  question,  although  she  obeyed  the  directions  of  the  pilot  on 
board  The  Chieftain.  On  the  other  hand  it  has  been  urged,  by  the 
counsel  for  the  owners  of  the  steam-vessel,  that  her  master  and  crew 
were  bound  to  obey  the  directions  of  the  licensed  pilot  on  board  The 
Chieftain ;  and  if  they  did  so,  the  owners  of  the  steam-vessel  were 
not  responsible  for  any  consequences  that  might  result  from  an  obe- 
dience to  such  orders.  Now  I  am  of  opinion  that  the  counsel  for  the 
crown  cannot  sustain  the  position  which  they  have  thus  advanced. 
Where  a  licensed  pilot  is  taken  on  board  a  vessel,  in  pursuance  of 
the  statute,  and  his  directions  are  duly  executed  and  obeyed  by  the 
master  and  crew,  the  owners  are  exonerated  from  any  consequences 
that  may  result  from  the  orders  of  such  pilot.  Such  is  the  la^  with 
regard  to  vessels  under  ordinary  circumstances,  when  not  in  tow  of  a 
steam-vessel.  And  here  I  may  observe  that,  by  a  recent  decision  in 
the  Court  of  Exchequer,  it  is  not  necessary,  in  order  to  exonerate 
owners,  that  the  pilot  should  have  been  taken  on  board  under  the 
compulsory  clauses  of  the  act.  Whether  the  pilot  be  taken 
•on  board  in  obedience  to  the  compulsory  enactments  of  [•273] 
the  statute,  or  under  certain  other  clauses,  a  responsibility 
for  damage,  occasioned  by  the  default  of  the  pilot,  does  not  attach 
to  the  owners  of  the  vessel.  Does,  then,  the  circumstance  of  a  vessel 
being  in  tow  at  the  time  in  any  degree  alter  the  liability  of  the  par- 
ties ?  I  apprehend  not.  What  would  be  the  consequence  of  taking 
the  responsibility  from  the  pilot  on  board  a  vessel  in  tow,  and  casting 
it  upon  the  steamer  ?  Its  immediate  effect  would  be  a  conflict  of 
16* 
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authorities,  which  would  lead  to  inextricable  confusion  and  be  highly 
prejudicial  to  the  owners  of  vessels. 

Under  the  existing  law,  if  a  licensed  pilot  is  on  board  and  his 
orders  are  obeyed,  the  owners  are  absolved  from  responsibility  for 
damage  occasioned  by  such  vessel ;  but  if  the  pilot  was  to  be 
deprived  of  his  authority,  ahd  the  steamer  was  not  bound  to  follow 
his  directions  ^nd  a  collision  ensued,  the  steamer  would  be  the  agent 
of  the  owners  of  the  vessel  in  tow,  and  the  owners  of  that  vessel 
would  no  longer  be  protected  by  the  act  of  parliament  In  point  of 
law,  then,  I  am  of  opinion  that  the  responsibility  for  the  due  naviga- 
tion of  The  Chieftain  did  not  rest  with  the  steamer  proceeded  against 
in  the  present  instance,  but  with  the  pilot  who  was  on  board  The 
Chieftain  at  the  time ;  and  if  it  should  appear  that  there  has  been  no 
error  or  negligence  on  board  the  steamer,  and  that  the  orders  of  the 
pilot  were  properly  executed,  I  must  hold  the  owners  exonerated  from 
the  consequences  of  the  accident  which  has  occurred  upon  the  pre- 
sent occasion. 

The  Trinity  Masters  being  of  opinion  that  there  had  been  no 
default  on  the  part  of  the  steamer,  the  court  pronounced  against  the 

claim  set  up  by  the  crown.     With  respect  to  the  costs^  the 
[  *  274  ]  learned  judge  *  observed,  that  although  there  had  been  much 

wavering  upon  the  subject,  he  apprehended  the  true  princi- 
ple to  be,  that  the  crown  neither  gave  nor  took  costs. 


The  Duke  of  Sussex,  Forss.^ 

November  4,  1841. 

Rale  of  navigation,  with  regard  to  steam-vesseU  approaching  each  other  on  different 
oonrses. 

When  two  steam-vessels  mnst  unavoidably  and  necessarilj  cross  so  near,  that,  by  contina- 
ing  their  respective  courses,  there  would  be  a  reasonable  probability  of  a  collision,  each 
vessel  shall  put  her  helm  to  port,  so  as  always  to  pass  on  the  larboard  side  of  eadi  odier. 
This  rule  of  binding  authority  upon  the  owners  of  steam-vessels.  A  steamer  neglgrt»»g 
the  rule  condemned  in  the  damage  occasioned  to  a  government  steam-vessel  in  the  zirer 
Thames. 

This  was  also  a  cause  of  collision,  promoted  by  her  Majesty,  in 
her  office  of  Admiralty,  against  the  same  steam-vessel,  for  damage 


^  [S.  C.  1  Notes  of  Cases,  165.] 
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occasioned  to  her  Majesty's  steam-vessel  Lightning,  upon  the  3d  of 
January,  1838. 

The  act  on  petition  set  forth  that'The  Lightning  was  proceeding 
up  the  river  Thames  for  Woolwich,  and  had  arrived  in  the  Halfway 
Reach,  about  five  miles  from  Woolwich,  when  The  Duke  of  Sussex 
was  seen  coming  down  the  river  with  the  tide  "end  on"  towards 
The  Lightning ;  that  when  the  two  vessels  had  approached  to  within 
about  a  quarter  of  a  mile  of  each  other,  it  was  obvious  to  the  per- 
sons on  board  The  Lightning  that,  if  both  vessels  continued  their 
respective  courses,  a  collision  would  probably  ensue.  The  helm  of 
The  Lightning  was  accordingly  put  to  port,  in  conformity  with  a 
rule  made  by  order  of  the  Trinity  House,  on  the  30th  of  October, 
1840,  and  sanctioned  by  the  Lords  Commissioners  of  the  Admiralty, 
for  the  navigation  of  government  steam-vessels;  that  the  helm  of 
The  Duke  of  Sussex,  instead  of  being  put  in  like  manner  to  port, 
was  put  to  starboard,  and  in  a  few  seconds  she  ran  her  bowsprit  into 
The  Lightning's  paddle-box,  breaking  the  paddle-box  and  wheel  by 
the  collision. 

The  defence  set  up  by  the  owners  of  The  Duke  of  Sussex  was, 
that  the  tide,  at  the  time  the  collision  occurred,  was  about  one  third 
ebb ;  that  the  full  force  of  the  ebb  tide  was  northward  of 
Halfway  Reach,  *  and  that  it  was  the  practice  and  custom  [  •275  ] 
of  steam-vessels  coming  up  the  river  to  keep  to  the  south 
side  of  the  mid-channel,  and  those  going  down  to  adhere  to  the  north 
side  ;  that  The  Duke  of  Sussex  was  pursuing  the  usual  course,  and 
if  The  Lightning  had  done  the  same  the  two  vessels  might  have 
passed  clear  of  each  other ;  that  there  was  no  necessity  for  the  per- 
sons on  board  that  vessel  to  have  ported  her  helm,  and  it  was  solely 
in  consequence  of  The  Lightning's  deviation  from  the  customary  rule 
that  the  collision  was  occasioned. 

The  Queeris  Advocate  and  Phillimore^  for  the  crown. 

Addams  and  Ourteis^  contrd. 

Per  Curiam. 
It  is  expedient  that  I  should  address  a  few  observations  respecting 
the  rule  of  navigation  which  has  been  discussed  in  the  arguments  of 
coansel  in  the  present  instance.  The  rule  in  question  emanates  from 
the  Trinity  House ;  and  although  it  cannot  be  said  to  constitute  a 
law  per  se^  it  is,  nevertheless,  a  rule  to  be  observed,  and  it  is  import- 
ant that  it  should  be  distinctly  understood,  that  in  all  future  casfts  of 
this  kind  the  court  will  consider  this  rule  of  binding  authority  upon 
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the  owners  of  steam-vessels ;  and  if  the  masters  of  such  vessels  shall 
think  fit  not  to  comply  with  it,  in  so  doing  they  will  be  guilty  of 
unseamanlike  conduct,  and  their  owners  will  be  responsible  for  the 
consequences  that  may  result  from  their  disobedience  of  it  The 
rule  itself  is  drawn  up  .with  great  precision,  and  may  be  understood 
without  difficulty.  It  is  expressed  in  the  following  terms :  "  That 
when  steam-vessels  on  different  courses  must  unavoidably 
[  •  276  ]  and  necessarily  cross  so  near  that,  by  *  continuing  their  re- 
spective courses,  there  would  be  a  risk  of  coming  into  colli- 
sion, each  vessel  shall  put  her  helm  to  port  so  as  always  to  pass  on 
the  larboard  side  of  each  other."  The  obvious  meaning  of  the  rule, 
therefore,  is,  that  it  is  intended  to  apply  whenever  two  steam-vessels 
are  approaching  each  other  in  contrary  directions,  and  there  is  a  rea- 
sonable probability  that  by  standing  on  a  collision  may  ensue,  —  not, 
as  has  been  argued,  only  where  such  collision  is  altogether  inevitable. 
If,  on  the  other  hand,  no  reasonable  apprehension  of  a  collision  is  to 
be  entertained  and  the  observance  of  the  rule  would  unnecessarily 
throw  each  vessel  out  of  its  course,  it  would  be  an  absurdity  to  sup- 
pose that,  under  such  circumstances,  the  rule  was  intended  to  apply. 
Such  being  the  view  which  I  entertain  of  the  rule  in  question,  I  mast 
now  refer  to  the  circumstances  of  the  case,  and  consider  the  grounds 
upon  which  the  defence  to  the  present  suit  is  rested.  The  grounds 
of  defence  are  twofold ;  first,  an  alleged  custom  superseding  the  rule 
in  question ;  and,  secondly,  that  the  circumstances  of  the  case  are 
such  that  the  rule  has  no  application  in  the  present  instance;  in 
other  words,  that  the  two  vessels  were  pursuing  courses  so  widely 
distant  from  each  other  that  there  was  no  reasonable  probability  that 
a  collision  would  have  occurred.  The  custom  that  is  alleged  by  the 
owners  of  The  Duke  of  Sussex  in  their  defence  is  this :  that  when 
the  tide  is  running  down  the  river  and  a  steam-vessel  is  proceeding 
with  the  tide,  the  tide  sets  so  strongly  towards  the  north  shore  that  it 
is  the  practice  for  such  vessels  to  keep  towards  the  Essex  shore  as 
much  as  possible,  whilst  a  vessel  coming  up  would  adhere  to  the 
Kentish  shore  or  south  side  of  the  river.  This  is  said  to  be 
[  *  277  ]  an  established  *  practice  or  custom,  but  in  point  of  fact  it 
only  amounts  to  this,  that  according  to  common  sense  the 
oijie  vessel  steers  her  course  where  the  tide  is  strongest  in  her  favor, 
the  other  where  the  adverse  tide  is  weakest  But  supposing  the  cus- 
tom to  exist  as  stated,  it  can  only  be  acknowledged  where  there  is 
an  open  way  for  each  vessel  to  pass  without  any  risk  of  a  collision. 
In  the  present  case  it  is  directly  averred  on  the  part  of  The  Light- 
ning, that  the  two  vessels  were  approaching  each  other  "end  on;" 
in  which  case  I  distinctly  lay  it  down  as  my  opinion,  that  the  rule 
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was  to  be  observed,  and  the  custom,  if  any  such  custom  exist  at  all, 
be  superseded.  If  there  be  any  risk,  convenience  must  give  way  to 
the  rule;  if  it  were  otherwise,  the  masters  of  steam-vessels  would 
always  be  looking  out  for  circumstances  to  justify  them  in  departing 
from  the  rule ;  the  rule  would  be  disregarded  for  the  sake  of  a  little 
more  or  less  convenience,  and  the  greatest  uncertainty  would  ensue 
in  consequence.  With  these  observations  I  must  leave  the  first  part 
of  the  defence  with  the  gentlemen  by  whom  the  court  is  assisted,  and 
it  will  be  for  you  to  determine  (addressing  the  Trinity  Masters)  how 
far  it  was  imperative  upon  the  owners  of  The  Duke  of  Sussex  to 
have  observed  the  rule  in  the  present  instance;  upon  the  second  part 
of  the  defence  I  must  also  rely  upon  your  judgment  to  decide,  whe- 
ther the  two  vessels  were  so  far  distant  from  each  other  as  to  render 
it  altogether  unnecessary  for  The  Lightning  to  have  ported  her  helm 
under  the  circumstances  of  the  case.  If,  under  the  facts  disclosed  in 
the  evidence,  there  was  a  reasonable  probability  of  collision,  it  is,  I 
apprehend,  clear  that  The  Lightning  acted  properly,  and  that  The 
Duke  of  Sussex  is  to  blame. 

JVinity  Masters.     The  Lightning  was  throwa  into  the  [  *  278  ] 
middle,  of  the  river  to  avoid  some  colliers ;  and,  under  the 
circumstances  of  the  case,  we  think,  there  was  such  a  probability 
of  a  collision  that  The  Lightning  adopted  the  right  course,  and  the 
accident  was  caused  by  the  misconduct  of  The  Duke  of  Sussex. 


The  Elizabeth  and  Jane,  Miller.^ 
November  11,  1841. 

The  power  of  the  Conrt  of  Admiralty  to  interpose  for  the  purpose  of  altering  the  possession 
of  a  vessel,  is  confined  to  cases  where  the  majority  of  interests  is  with  the  party  invoking 
the  coart's  interference. 

Motion  to  change  the  possession  at  the  petition  of  a  moiety  of  the  interest  rejected. 

In  this  case  an  action  was  entered  by  the  executors  of  John  King, 
deceased,  whilst  living,  the  legal  owner  of  thirty-two  sixty-fourth 
parts  or  shares  in  the  vessel,  against  the  said  vessel,  her  tackle, 
apparel,  &c.,  in  a  cause  of  possession,  civil  and  maritime. 

1  [S.  C.  1  Notes  of  Cases,  177 ;  see  also  The  Valiant,  1  W.  Bob.  64.] 
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At  the  petition  of  the  proctor  for  the  executors,  the  usual  decree 
was  issued  to  arrest  the  vessel  until  bail  should  be  given  to  answer 
the  safe  return  thereof  to  the  port  of  Portsmouth,  to  which  she  be- 
longed. *  The  decree  was  returned  duly  executed ;  and  the  fourth 
default  having  been  granted,  and  no  bail  given,  the  court  was  now 
moved  to  decree  a  monition  against  Richard  Tier,  the  owner  of  the 
remaining  thirty-two  shares,  the  party  in  possession  of  the  said  ship, 
to  appear  and  show  cause  why  possession  thereof  should  not  be  de- 
creed to  the  executors  of  J.  K.,  with  intimation  that  if  he  did  not 
appear  on  the  next  court  day  after  service  of  the  same,  or  appearing, 
should  not  show  cause  to  the  contrary,  the  court  would  decree  pos- 
session to  the  said  executors. 

The  affidavit  to  lead  the  decree  set  forth.  That  the  vessel 
[*279]  was  built  at  Emsworth,  in  the  year  one  *  thousand  eight 
hundred  and  thirty-four,  for  J.  K.,  and  R.  T.,  the  owner  of 
the  other  thirty-two  sixty -fourth  shares  or  parts  thereof;  and  under 
an  agreement  between  the  said  J.  K.  and  the  said  R.  T.  as  joint 
owners  of  the  said  vessel,  the  said  R.  T.  was  placed  in  possession  of 
the  said  vessel,  and  hath  retained  possession  thereof  for  the  last  seven 
years,  and  down  ta  the  time  of  her  arrest ;  and  has  hitherto  refused, 
and  still  refuses,  to  give  any  account  of  her  earnings.  That  the  exe- 
cutors of  J.  K.  being  dissatisfied  with  the  management  and  employ- 
ment of  the  said  vessel,  and  receiving  no  account  of  the  earnings 
thereof,  arrested  the  same  for  the  purpose  of  obtaining  sufficient 
security  for  her  safe  return  to  the  port  of  Portsmouth,  in  the  sum  of 
700/.  That  the  vessel  was  so  arrested  at  Emsworth,  under  the 
authority  of  the  court,  on  the  3d  day  of  June  last,  and  that  R.  T. 
thereupon  discharged  the  crew  then  on  board  the  said  vessel,  and 
declared  that  he  should  not  interfere  further  in  regard  to  her  employ- 
ment. That  since  such  time  he  hath  allowed  the  said  vessel  to  be 
high  and  dry  at  the  ebbing  of  each  tide,  and  the  said  vessel,  being 
thereby  unduly  exposed  to  the  action  of  the  sun  and  wind,  hath  sus- 
tained and  is  still  sustaining  serious  damage,  and  that  the  same  is 
well  known  to  the  said  R.  T.,  he  having  been  resident  during  such 
time  at  Emsworth  aforesaid,  and  within  view  of  the  said  vessel,  and 
being  consequently  fully  aware  of  her  situation  and  condition. 

On  behalf  of  the  executors  Bayford  submitted.  That  the  present 
application  had  been  rendered  necessary  by  the  conduct  of 

[  *  280  ]  the  adverse  party  in  *  possession  of  the  vessel,  which  coold 
not  be  anticipated,  and  which  called  loudly  for  the  court's 

interposition  upon  the  present  occasion.     That  the  object  in  requiring 
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bail  in  the  first  instance  was  the  preservation  of  the  property  in  the 
vessel  for  the  benefit  of  all  parties  interested.  That  such  bail  had 
been  refased,  and  unless  the  conduct  of  Tier  should  now  be  controlled 
by  the  authority  of  the  court,  by  decreeing  possession  as  prayed  to 
the  executors,  the  vessel  must  inevitably  perish,  contrary  to  all  princi- 
ples of  justice  and  the  policy  of  the  maritime  law.  That  upon  the 
general  pinciples  of  that  law  the  court  had  authority  to  decree  pos- 
session as  prayed,  and  in  the  practice  of  the  court  this  authority  had 
been  already,  exercised  upon  a  former  occasion  under  similar  circum- 
stances ;  and  in  support  of  his  argument  he  cited  the  case  of  The 
iEgyptienne  (1  Haggard,  346);  Cleirac,  Use  et  Coutumes  de  la 
Mere  ;  Ordonnances  de  la  Hanze  Theutonique  (59,  note) ;  Stracchia 
de  Navibus,  Part  2,  No.  6 ;  Godolphin's  View  of  Admiralty  Jurisdic- 
tion ;  Molloy,  lib.  2,  c.  1 ;  and  Abbot  on  Shipping,  Part  2,  c.  3,  s.  6. 

Per  Curiam. 
Dr.  Lushington.  The  facts  of  this  case,  as  disclosed  in  the  affida- 
vit to  lead  the  decree,  are  shortly  these  :  the  vessel  has  been  arrested 
under  the  process  of  the  court  in  a  cause  of  possession,  until  bail  shall 
be  given  for  her  safe  return  to  the  port  to  which  she  belongs.  Tier,  a 
part-owner  in  a  moiety  of  the  ship,  and  the  party  in  possession, 
refuses  to  give  bail,  or  to  interfere  further  in  her  epiployment  The 
crew  have  been  discarded  from  on  board  since  the  arrest ;  and 
the  vessel  is  now  lying  within  sight  of  Tier's  house,  *  in  a  [  *  281  ] 
situation  in  which  she  is  becoming  daily  deteriorated.  Under 
these  circumstances  an  application  is  now  made  to  the  court  to  decree 
a  monition  calling  upon  Tier  to  show  cause  why  possession  of  the 
ship  should  not  be  given  to  the  parties  in  the  suit  in  whom  the 
remaining  moiety  of  the  interest  in  the  vessel  is  vested ;  and  the  first 
point  which  I  have  to  consider  is,  whether  this  court  has  any  power 
to  decree  an  attachment  against  the  party  in  possession  of  the  vessel, 
if  he  should  refuse  to  comply  with  the  monition  of  the  court.  Unless 
I  have  the  authority  to  go  the  whole  length  in  so  enforcing  the  moni- 
tion, it  would,  I  conceive,  be  a  dangerous  experiment  on  the  part  of  the 
court  to  make  an  order  which  it  could  not  enforce.  Now,  in  support 
of  the  application,  a  variety  of  authorities  have  been  cited,  and  the  case 
of  The  -^gyptienne,  reported  in  1  Haggard's  Rep.  has  been  referred  to 
as  decisive  of  the  question.  I  have  attentively  considered  these  autho- 
rities, and  have  also  examined  the  case  reported,  and  I  must  say  that 
the  result  of  the  examination  leads  me  to  a  very  different  conclusion 
with  respect  to  the  court's  jurisdiction  in  the  present  instance.  Upon 
the  authorities  I  am  of  opinion  that  the  power  of  the  court  to  inter- 
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fere  in  cases  of  this  kind  for  the  purpose  of  altering  the  possession,  is 
confined  to  cases  where  the  majority  of  interests  in  the  vessel  is  with 
the  party  invoking  the  interference  of  the  court.  Where,  as  in  the 
present  case,  the  possession  is  disputed  by  an  equality  of  interests, 
the  claims  of  the  litigant  parties  must  be  decided  by  a  reference  to 
other  tribunals.     Looking  to  the  practice  of  this  court,  I  am  not  aware 

of  any  precedent  in  which,  under  the  existing  circumstances, 
[  •  282  ]  the  jurisdiction  of  this  court  *  has  been  attempted  to  be 

enforced.  Cases  must  have  occurred  in  which  similar  appli- 
cations must  have  been  made,  but  with  the  exception  of  The  -^gyp- 
tienne,  no  case  is  to  be  found  in  which  the  interference  of  the  court  has 
been  interposed.  In  reference  to  the  case  of  The  u^gyptienne,  it  is  to  be 
observed  that  it  is  in  no  degree  a  casein  point, inasmuch  as  it  appears, 
from' the  report  of  that  case,  that  although  a  monition  was  deaneed,  in 
point  of  fact  it  was  never  taken  out,  and  the  case  ended  there.  It  may 
therefore  be  inferred,  that  in  that  case  a  monition  was  subsequently 
withdrawn,  upon  reconsideration,  by  the  order  of  the  court.  Under 
the  circumstances  of  the  case,  then,  I  must  come  to  the  conclusion 
that  I  have  no  power  to  grant  the  application  of  the  executors  in  the 
present  instance  ;  and  in  forming  this  opinion  I  could  not  leave  out 
of  consideration  the  consequences  that  might  ensue  if  I  assumed  the 
power  to  decree  the  possession  of  the  vessel  to  be  given  up  as  prayed. 
If  I,  in  the  present  instance,  acceded  to  the  application  of  a  moiety  of 
the  interests  in  the  ship,  I  could  not  refuse  upon  any  subsequent 
application,  to  grant  possession  to  the  owners  of  interests  less  than  a 
moiety.  The  same  principle,  as  it  appears,  would  equally  apply  in 
both  cases.  Another  consequence  would  be,  that  in  each  case  the 
court  would  h^e  to  consider  the  grounds  upon  which  the  particular 
motion  in  each  case  was  founded,  and  to  determine  what  course  was 
most  beneficial  for  the  employment  of  the  vessel. 
I  must  therefore  reject  the  present  motion. 
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Thb  Duchess  op  Kent,  Newby.i  [•283  ] 

Koyember  11,  1841. 

Claim  for  wages  snstained 

No  responsive  plea  given  in  on  behalf  of  the  owners. 

Defence  suggested  bj  the  owners  upon  interrogatories.  Iftt.  Dmnkenness ;  2d.  Abseoee 
without  leave ;  3d.  Negligence  of  his  duties  as  chief  mate  upon  a  particular  occasion. 

Semble,  according  to  the  practice  of  the  court,  alleged  drunkenness  of  the  mariner  not  avail- 
able as  a  defence  to  the  mariner's  claim,  unless  it  is  specifically  pleaded  and  put  in  issue  in 
the  cause. 

Here  neglect  of  duty  in  a  particular  instancei  unless  followed  up  by  consequences  injnrioos 
to  the  owneis,  will  not  deprive  a  mate  of  his  wages. 

This  was  a  suit  for  subtraction  of  wages  promoted  by  H.  Stokes, 
who  served  as  chief  mate  on  board  this  vessel,  under  the  circum- 
stances noticed  in  the  judgment  of  the  court 

For  the  mariner,  QueerCs  Advocate. 

FoT  the  owners,  Addams,  contrd. 

Judgment. 
Dr.  Lushington.  This  is  a  suit  brought  by  H.  Stokes,  who  served 
on  board  this  vessel  in  the  capacity  of  chief  mate,  on  a  voyage  from 
this  country  to  Port  Philip,  thence  to  the  East  Indies,  and  back  again 
to  England.  Whatever  his  conduct  may  have  b^en  during  the  period 
of  time  he  continued  on  board  the  vessel,  it  is  perfectly  clear  that  it 
was  not  deemed  necessary  to  dismiss  him  from  the  ship.  He  acted 
in  the  character  of  mate,  and  continued  to  perform  the  duties  of  that 
office  on  board  during  the  outward  and  homeward  voyage.  Whether 
such  duties  were  adequately  and  properly  performed  must  be  consi- 
dered hereafter ;  primd  facie  he  is  undoubtedly  entitled  to  his  wages, 
unless  facts  are  disclosed  in  the  evidence,  which,  according  to  well 
known  principles  of  law,  will  entail  a  forfeiture  of  those  wages  upon 
him.  In  order  to  ascertain  the  facts  of  the  case,  I  must  briefly  refer 
to  the  summary  petition,  which  is  the  only  plea  that  has  been  given 
in  the  cause.  The  petition,  after  setting  forth  the  voyage  and  the 
nature  of  the  services  performed,  proceeds  to  the  following  effect :  — 
"  That  during  the  outward  voyage  there  were  no  locks  or  bulkheads, 


,  1  [S.  C.  1  Notes  of  Cases,  180.] 

VOL.  I. W.  B.  17 
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in  consequence  of  which  the  crew  had  free  access  to  the 
[  *284  ]  hold  ;  that  on  discharging  the  cargo,  *two  cases,  containing 

shoes  and  some  rum,  were  discovered  to  have  been  purloined  ; 
that  the  rum  was  subsequently  found  in  the  carpenter's  chest,  and  it 
being  apprehended  that  the  master  was  about  to  take  measures  to  as- 
certain the  parties  by  whom  the  thefts  had  been  committed,  in  order 
to  bring  them  to  justice,  eight  of  the  crew,  including  the  second  mate 
and  the  carpenter,  absconded  from  the  vessel,  and  that  no  intelligence 
was  afterwards  heard  of  them."  This  statement  is  obviously  intro- 
duced into  the  summary  petition  with  a  view  of  forestalling  the  de- 
fence which  it  was  probable  that  the  owners  would  set  up.  In  answer 
to  this  petition,  no  responsive  allegation  has  been  given  in  on  behalf 
of  the  owners.  It  is  said,  however,  that  every  witness  who  might 
have  been  called  to  prove  the  facts  of  the  case  has  been  examined, 
and  cross-examined,  and  a  variety  of  interrogatories  have  been  ad- 
dressed to  these  witnesses  by  the  owners^  proper  to  elucidate  the  truth 
as  to  the  conduct  of  the  mate  in  the  performance  of  his  duty,  his 
behavior  towards  the  master,  and  his  habits  of  drunkenness :  bat 
these  facts  are  not  presented  in  any  substantive  form  before  the  court, 
and  the  courbcould  only  collect  the  nature  of  the  defence,  upon  which 
the  owners  intended  to  rely,  from  the  interrogatories  which  have  been 
80  administered  to  the  witnesses  in  the  cause.  I  will  not  say  that 
this  course  of  proceeding  on  the  part  of  the  owners  is  not  justi&ed 
under  the  circumstances  of  this  case,  but  I  must  observe,  that  the 
mode  of  the  defence  imposes  considerable  difficulty  upon  the  court  in 
the  present  instance.^   With  respect  to  the  alleged  drunkenness  of  the 

mate,  I  doubt  whether,  according  to  the  ordinary  practice  of 
[  •285  ]  the  court,  the  court  could  pay  'any  attention  to  a  defence 

of  that  nature  set  up  by  the  owners,  unless  it  were  specifi- 
cally pleaded  and  put  in  issue  in  the  cause.  I  do  not  think,  however, 
that  the  present  case  will  turn  upon  any  such  circumstance  ;  the  issue 
in  the  cause  is  of  a  different  description,  and  lies  in  a  narrow  com- 
pass, and  to  that  I  shall  now  address  my  attention.  Now  a  person 
suing  for  wages  in  this  court  in  the  capacity  of  chief  mate,  is  bound 
to  show  that  he  has  discharged  the  duties  of  that  situation  with  fide- 
lity to  his  employers.  Amongst,  the  most  important  of  these  duties 
it  is  necessary  that  he  should  have  exercised  due  vigilance,  care,  and 
attention  to  preserve  the  cargo  from  robbery.  It  could  not  be  con- 
tended that  he  is  to  be  responsible  for  every  embezzlement  or  loss 
that  might  be  incurred,  otherwise  a  responsibility  would  be  entailed 
upon  persons  filling  that  capacity  which  could  not  adequately  be  dis- 
charged. He  is  bound,  however,  to  exercise  due  care,  caution,  and 
diligence ;  and  if,  notwithstanding,  a  robbery  should  be  committed. 
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without  any  neglect  of  duty  on  his  part,  in  such  case  he  would  not 
be  responsible.  How  far,  then,  does  this  principle  apply  to  the  cir- 
cumstances of  the  present  case  ?  In  this  court,  a  mate  may  incur  a 
forfeiture  of  his  wages  upon  two  grounds :  first,  a  general  neglect  of 
duty,  which  per  se  would  entail  a  forfeiture  of  the  wages,  and,  secondly, 
a  neglect  of  duty  in  a  particular  instance  leading  to  a  robbery  of  the 
cargo.  Now,  in  this  case,  unless  the  embezzlement  of  the  property 
be  traceable  to  him,  it  is  not  alleged  that  the  conduct  of  the  individual 
promoting  the  suit  was  such  as  would  fix  upon  him  a  charge  of  gene- 
ral neglect  of  duty  entailing  a  forfeiture  of  his  wages.  Unless  such 
general  neglect  were  established,  I  do  not  think  that  occa- 
sional acts  of  intoxication  would  work  such  an  efiect.  The  [  •286  ] 
next  consideration,  then,  is,  whether  he  so  neglected  bis  duty 
towards  the  cargo  in  a  particular  instance,  that  he  allotted  the  rob- 
bery in  question  to  be  committed.  Upon  this  part  of  the  case  much 
discussion  has  been  raised  with  respect  to  the  state  of  the  bulkheads, 
and  it  has  been  urged  that  the  vessel  was  not  furnished  with  the  ordi- 
nary protection  for  the  security  of  the  property  and  preservation  of 
the  cargo  on  board.  It  is  not,  however,  necessary  for  the  court  to 
enter  into  this  discussion.  As  far  as  the  evidence  goes,  if  the  case 
turned  entirely  upon  this  point,  I  should  be  inclined  to  hold  that  the 
mate  was  exonerated  from  the  consequences  of  this  embezzlement. 
Bat  there  is  one  circumstance  to  be  noticed  which  has  pressed  upon 
me  with  great  weight ;  I  allude  to  the  fact  of  the  mate  having  gone 
on  shore  without  the  permission  of  the  master,  during  the  landing  of 
the  cargo,  and  having  been  absent  for  a  long  period  of  time.  In  so 
doing  he  was  most  undoubtedly  guilty  of  a  neglect  of  duty,  and  the 
cargo  was  exposed  to  the  risk  of  being  secreted,  plundered,  and  car- 
ried away. 

If  it  could  be  shown  that  the  robbery  in  question  was  committed 
during  the  unauthorized  absence  of  the  mate  from  the  vessel,  I  should 
have  no  hesitation  in  holding  that  the  defence  of  the  owners  would 
.  be  sufficiently  established  in  the  present  instance.     But  I  am  not  pre- 
pared to  say  that  tlie  mere  circumstance  of  having  exposed  the  cargo 
to  an  improper  risk  by  his  neglect,  would,  unless  the  embezzlement 
took  place  in  consequence  of  that  neglect,  entail  a  forfeiture  of  the 
wages.    I  am  not  aware  of  any  principle  of  law  in  which  the  doctrine 
has  been  laid  down,  that  mere  neglect  of  duty  in  a  particular 
instance,  *  unless  followed  up  by  consequences  injurious  to  [  ^287  ] 
the  owners,  would  deprive  a  mate  of  his  wages.     Then  the 
question  is  narrowed  to  the  single  point,  whether  the  plunder  which 
eeems  to  have  taken  place  on  board  this  vessel,  did  actually  occur 
during  his  absence  on  the  particular  night  whilst  the  vessel  was  un- 
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loading  her  cargo  at  Port  Philip.  The  onus  of  proving  this  fact 
clearly  rests  with  the  owners,  and  they  are  bound  to  establish  this 
part  of  their  case.  I  do  not  say  that  it  is  necessary  for  them  to  prove 
it  by  direct  and  positive  testimony,  but  it  should  be  proved  by  such 
evidence  as  would  fairly  lead  to  the  presumption  that,  on  the  night  in 
question,  the  robbery  did  actually  occur  during  the  absence  of  the 
chief  mate  from  on  board  the  vessel.  Looking  to  the  evidence  upon 
this  point,  I  find  the  account  given  by  the  witnesses  is  not  in  con- 
formity with  the  plea.  The  petition  states,  "  that  upon  discharging 
the  cargo,  it  was  discovered  that  two  cases,  containing  shoes  and 
some  rum,  had  been  purloined  by  the  crew,  and  upon  its  being  appre- 
hended that  the  master  was  about  to  take  measures  to  ascertain  the 
parties  by  whom  the  theft  had  been  committed,  in  order  to  bring 
them  to  justice,  eight  of  the  crew  absconded."  In  the  evidence  of 
the  witnesses  it  is  sworn,  that  part  of  the  crew  absconded  prior  to 
the  discovery  of  the  robbery  and  part  of  them  afterwards.  I  do  not 
think  then  that  this  evidence  can  lead  the  court  to  any  safe  conclu- 
sion that  the  robbery  took  place  on  the  particular  night  when  the 
mate  was  absent ;  and  being  of  that  opinion  I  cannot  with  justice 
fix  upon  the  mate  Ac  responsibility  of  the  loss.     I  must  therefore, 

without  entering  with  further  minuteness  into  the  evidence, 
[•288  ]  pronounce  that  the  defence  set  up  by  the  owners  of  •this 

vessel  has  failed,  and  consequently  that  the  wages  are  due. 


The  Alexander,  Larsen.^ 
Kovember  S4,  1841. 

Conatanction  of  the  act  3  &  4  Vict  c.  65,  s.  6,  as  to  the  power  of  the  court  to  entertain  a 
gait  under  the  provisions  of  the  act,  for  necessaries  furnished  to  a  foreign  ressei  in  1835, 
prior  to  the  passing  of  the  statute. 

Protest  against  the  jurisdiction  of  the  oonxt  OTermled. 

In  this  case  an  action  was  entered  against  The  Alexander,  a  Nor- 
wegian ship,  upon  the  22d  of  July,  1840,  uncfer  the  stat  3  &  4  Vict-, 
c  65,  s.  6,2  for  the  recovery  of  the  sum  of  46/.  135.,  the  price  of  an 


1  [S.  C.  1  Notes  of  Cases,  185.    Reported  also  1  W.  Rob.  846.] 
*  <*And  be  it  enacted,  that  the  High  Court  of  Admiralty  shall  have  jurisdiction  to 
decide  all  claims  and  demands  whatsoever  in  the  nature  of  salvage  for  serviees  ren- 
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anchor  and  cable  furnished  to  the  vessel  by  Mitchelson  &  Co.,  of 
London,  in  the  month  of  July,  1835. 

An  appearance  was  given  for  the  owners  under  protest,  and  the 
jurisdiction  of  the  court  to  entertain  the  suit  was  denied  upon  the 
ground  that  the  cause  of  action  originated  prior  to  the  passing  of 
the  statute,  and  that  the  act  in  question  was  prospective  and  was  not 
intended  to  have  a  retrospective  operation. 

In  support  ot  the  protest,  Jenner^  for  the  owners,  submitted  : 
That  the  rule  of  law  for  construing  acts  of  parliament,  in  relation 
to  the  time  of  their  coming  into  operation,  had  been  correctly  laid 
down  by  Lord  Coke,  in  his  second  Institute,  p.  292,  in  the 
following  words,  "wova  constitutio  fuiuris  formam  *tmponere  [  ^289  ] 
debet  non  praeterUis  ;^^  and  the  same  principle  was  also  to 
be  found  in  Blackstone  to  the  following  effect:  ^<  There  is  still  a  more 
unreasonable  method  than  this,  which  is  called  making  laws  ex  post 
/octo,  when,  after  an  action  (indifferent  in  itself)  has  been  committed, 
the  legislator  then  for  the  first  time  declares  it  to  have  been  a  crime, 
and  inflicts  a  punishment  upon  the  person  who  has  committed  it 
Here  it  is  impossible  that  the  party  could  foresee  that  an  action,  in- 
nocent when  it  was  done,  should  be  afterwards  converted  to  guilt  by 
a  subsequent  law;"  and  the  learned  commentator  then  goes  on  to 
say,  "  all  laws  should  be  therefore  made  to  commence  in  futuro^  and 
be  notified  before  their  commencement."  That  the  application  of  a 
different  principle  in  the  present  instance  would  be  attended  with 
manifest  hardship  and  injustice,  not  only  to  the  immediate  parties  in 
the  suit,  but  to  a  large  class  of  interests  that  might  be  seriously 
afiected  and  prejudiced  if  the  construction  which  the  material  men 
now  endeavored  to  put  upon  the  6th  section  of  the  act  should  be 
adopted  by  the  court. 

In  the  case  of  mortgagees  and  purchasers  bond  fide  advancing 
money  upon  a  vessel  without  notice  of  Hen,  subsequent  to  the  time 
when  necessaries  may  have  been  furnished,  but  antecedent  to  the 
passing  of  the  statute  in  question,  what  would  be  the  consequence  ? 
Prior  to  the  passing  of  the  act,  material  men  not  in  actual  possession 
had  no  lien  whatever  upon  the  ship,  and  could  not  proceed  against 
her  in  specie.     Is  the  bond  fide  mortgagee  or  purchaser,  then,  who  has 


dered  to,  or  damage  received  by,  any  ship  or  sea-going  vessel,  or  in  the  nature  of  tow- 
age, or  for  necessaries  supplied  to  any  foreign  ship  or  sea-going  vessel,  and  to  enforce 
the  payment  thereof,  whether  such  ship  or  vessel  may  have  been  within  the  body  of  a 
county,  or  upon  the  high  seas,  at  the  time  when  the  services  were  rendered  or  damage 
received,  or  necessaries  furnished,  in  respect  of  which  such  claim  is  made." 
17  • 
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advanced  his  money  upon  the  security  of  the  vessel  in  reliance  upon 
the  ancient  law,  to  be  turned  round  upon  by  the   new  act,  and 
saddled  with  claims  upon  the  vessel,  which,  as  far  as  he  is 
[  *  S90  ]  *  concerned,  are  entirely  new  claims,  and  had  no  legal  exist- 
ence at  the  time  when  the  mortgage  or  the  parchase  was 
made? 

Per  Curiam. 
You  are  assuming  a  difficulty  which  does  not  exi^t  in  the  present 
case.  This  is  a  foreign  ship,  and  the  act  in  question  was  framed  with 
the  express  intention  of  remedying  the  inconvenience  to  which  per- 
sons in  the  situation  of  the  claimant  in  the  suit  were  subjected  before 
the  act  passed,  in  being  compelled  to  prosecute  their  claims  against 
the  owners  in  foreign  courts.  If  you  can  show  me  that  in  entertain- 
ing this  suit  I  am  about  to  postpone  a  judgment  creditor  of  the 
owner,  you  would  establish  a  clear  case  of  injustice ;  and  if  there 
was  any  prior  equitable  claim  outstanding  against  the  vessel  in  this 
case,  I  should  be  bound  to  notice  it^  The  jurisdiction  of  the  court 
is  an  equitable  as  well  as  a  legal  jurisdiction,  and  when  the  legisla- 
ture confers  upon  the  court  a  jurisdiction  to  entertain  suits  of  ibis 
description  under  the  operation  of  the  recent  statute,  it  ia  to  be  pre- 
sumed that  the  court  will  exercise  that  jurisdiction  in  equity  and 
upon  equitable  principles. 

Jennerj  in  continuation.  The  mortgagee  or  purchaser  might  still 
be  unjustly  prejudiced  by  the  mere  arrest  of  the  vessel,  and  her  pos- 
sible detention  in  this  country,  whilst  the  claim  of  the  material  man 
was  under  litigation.  Until  the  question  was  judicially  brought 
under  consideration,  the  court  could  not  know  d  priori  whether  or 

not  there  were  any  preferable  equitable  claims  outstanding 
[  *  291  ]  against  the  vessel  which  must  *  supersede  the  claim  of  the 

material  man.  Upon  application  being  made  to  the  cooit 
for  its  assistance,  the  warrant  of  the  court  would  be  extracted  and 
the  vessel  would  be  arrested ;  and  if,  as  it  might  happen,  the  mort- 
gagee or  purchasers  were  foreigners,  and  had  no  agent  or  correspond- 
ent in  this  country  to  give  the  bail  required,  the  vessel  must  be 
detained  until  the  whole  merits  of  the  case  had  been  legally  decided 
by  the  judgment  of  the  court.  Under  these  circumstances  he  sub- 
'  mitted  that  a  hardship  and  injustice  would  ensue  if  the  construction 
now  attempted  to  be  put  upon  the  6th  section  of  the  act  should  be 
upheld.  The  rule  laid  down  by  Lord  Coke  and  acknowledged  by 
Mr.  J.  Blackstone  was  a  sound  and  a  just  rule,  and  it  had  been  re- 
cognized in  the  practice  of  the  common  law  in  the  following  cases : 
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Gilmore  v.  Shuter,  Jones,  108;  6  Bingham,  258;  Wilkinson  v. 
Mayer,  Lord  Raymond,  1122;  Towler  v.  Chatterton,  6  Bingham; 
Poole  V.  Neeld,  2  Sid. ;  Freeman  v.  Moyes,  3  Nev.  &  Man. ;  Paddon 
V.  Bartlett,  5  Nev.  &  Man.  388. 

For  the  material  men,  Addams^  contrd.  That  the  words  of  the 
6th  section  of  the  statute  3  &  4  Vict.  c.  65,  were  unambiguous 
upon  the  face  of  them,  and  that  the  intention  and  purport  of  the 
legislature  in  framing  the  act  was  clear  and  obvious.  The  words 
of  the  6th  section  were :  "  The  court  shall  have  jurisdiction  to 
decide  all  claims  and  demands  whatsoever  for  necessaries  supplied 
to  any  foreign  ship."  Under  these  terms  he  did  not  mean  to 
contend  that  the  act  was  intended  to  have  a  retrospective 
effect  upon  the  direct  issue  in  the  cause,  but  •  that  it  should  [  *  292  ] 
have  a  retrospective  operation  as  regarding  the  authority  of 
the  court  to  take  cognizance  of  the  subject-matter.  Under  the 
former  state  of  the  law,  before  the  statute  passed,  material  men  who 
had  parted  with  the  possession  of  a  vessel,  had  no  means  of  recover- 
ing their  demand  for  necessaries  supplied  to  the  vessel  but  by  a  pro- 
cess of  common  law  against  the  master  or  the  owners  if  they  could 
be  found  in  this  country,  or  by  proceeding  against  them  in  a  foreign 
court.  It  was  for  the  purpose  of  remedying  this  inconvenience,  and 
affording  greater  facility  and  protection  to  the  British  creditors,  that 
the  statute  in  question  was  enacted.  It  was,  therefore,  strictly 
speaking,  a  remedial  statute,  and  as  such  was  to  be  construed  libe- 
rally. That  the  assumed  hardship  which  might  fall  upon  third 
parties,  upon  which  so  much  stress  has  been  laid  in  the  argument  in 
support  of  the  protest,  could  not  possibly  occur  in  the  present  case, 
inasmuch  as  the  vessel  against  which  the  suit  was  brought  was  still 
the  property  of  the  same  owners  upon  whose  account  the  neces- 
saries now  sued  for  were  furnished,  as  far  back  as  the  year  1835. 

As  regarded  the  assumed  injustice  to  the  immediate  parties  in  the 
suit,  if  any  consideration  upon  that  point  was  to  influence  the  deci- 
sion of  the  question,  the  balance  strongly  preponderated  in  favor  of 
the  material  men,  who  had  already  suffered  injury  and  injustice  from 
the  owners  of  the  vessel  in  having  been  kept  so  long  out  of  their 
money ;  and  it  would  be  still  a  further  aggravation  of  that  injustice 
and  injury  if  the  attempt  of  the  owners,  to  deprive  them  of  the  right 
to  have  their  claims  at  length  adjudicated  in  the  court,  should  suc- 
ceed. 

•Judgment.  [•293] 

Dr.  Lushington.     The  action   in  this  case  is  brought 
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under  the  provisions  of  an  act  of  parliament  passed  in  the  third  and 
fourth  years  of  her  present  Majesty,  and  the  object  of  the  suit  is  the 
recovery  of  a  debt  alleged  to  be  due  for  necessaries  furnished  to  the 
ship,  which  is  a  foreign  ship,  in  the  year  1835.  The  vessel  has  been 
arrested,  and  the  owners,  who  are  represented  to  have  been  the 
owners  when  the  debt  was  incurred,  appear  under  protest  alleging 
that  the  sixth  section  of  the  act  in  question  is  altogether  prospective, 
not  only  as  to  the  origin  of  the  debt  itself,  but  also  as  to  the  remedy 
for  recovering  that  debt  by  a  proceeding  in  this  court.  It  may  be 
doubtful  whether  an  appearance  under  protest,  which  is  in  the  nature 
of  a  plea  iu  bar,  is  the  proper  form  of  raising  an  objection  to  the 
jurisdiction  of  the  court ;  but  as  the  case  may  be  conveniently  dis- 
posed of  in  its  present  shape,  I  do  not  think  it  necessary  to  enter  into 
a  consideration  of  this  point  upon  the  present  occasion.  I  wish, 
however,  that  this  intimation  of  the  court's  opinion  may  be  distinctly 
known,  and  observed  in  future  by  the  practitioners  of  the  court. 

Now,  the  action  in  the  cause  is  brought  in  virtue  of  the  particular 
statute  recently  enacted,  and  without  .that  statute  the  court  would 
not  have  been  justified  in  entertaining  the  suit  at  all;  for  although 
the  subject-matter  of  the  case  clearly  falls  within  the  original  scope 
of  the  maritime  law,  before  the  passing  of  the  statute,  the  court  might 
have  been  prohibited  from  proceeding  in  the  cause  upon  the  ground 
that  the  common  law  had  narrowed  the  general  jurisdiction  origi- 
nally belonging  to  this  court  Such  prohibition  is  now 
[  •  294  ]  taken  off  by  the  statute,  but  *  looking  to  the  words  of  the  act 
I  do  not  find  any  expressions  limiting  the  jurisdiction  of  the 
court  to  cases  occurring  subsequent  to  the  period  when  the  act  came 
into  operation.  It  has,  indeed,  been  contended  in  argument,  that  the 
court  in  taking  cognizance  of  claims  originating  prior  to  the  passing  of 
the  act,  might  possibly  do  injustipe :  that  the  interests  of  third  parties 
might  be  injuriously  affected.  But  I  think  that  this  view  of  the  case 
is  hot  well  founded,  and  for  these  reasons:  —  in  the  first  place  the 
statute  does  not  create  a  lien  upon  the  vessel  at  all ;  the  debt  has  no 
foundation  upon  the  statute.  The  effect  of  the  statute  is  expressly 
declared  in  the  sixth  section  in  these  terms :  "  That  the  Court  of  Admi- 
ralty shall  have  jurisdiction  to  decide  all  claims  and  demands  what- 
ever for  necessaries  supplied  to  any  foreign  ship  or  sea-going  vessel, 
and  to  enforce  the  payment  thereof."  The  statute,  therefore,  simply 
confers  upon  the  court  a  jurisdiction  to  be  employed  in  every  lawful 
mode  which  the  court  has  the  power  to  exercise  for  enforcing  the 
payment;  it  might  be  by  arresting  the  person  of  the  owner  if  he 
were  resident  here,  or  by  arresting  the  property  in  case  a  necessity 
occurred.     Secondly,  the  court  having  this  jurisdiction  conceded  to 
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it,  would  be  bound  to  exercise  that  jurisdiction  equitably ;  and  in  so 
doing  it  would  protect  the  interests  of  all  persons  having  a  bond  fide 
lien  upon  the  property;  as,  for  instance,  subsequent  purcl^asers 
-without  notice. 

And  here  I  must  remark,  in  reference  to  this  particular  case,  that 
no  subsequent  lien  has  been  established  as  outstanding  upon  this 
vessel,  and  I  wish  to  draw  especial  attention  to  this  fact,  that  it  may 
not  be  hereafter  supposed,  that,  in  pronouncing  for  my 
jurisdiction,  or  exercising  it  upon  the  present  *  occasion,  I  [*295] 
have  held,  that  a  claim  of  this  description  contracted  by  a 
ship  four  or  five  years  antecedent  to  the  passing  of  the  statute,  mili- 
tated  against  subsequently  acquired  interests;  —  I  give  no  opinion 
upon  this  point,  it  may  be  a  question  hereafter,  which  I  have  not  now 
to  determine,  whether  a  ship  having  bond  fide  passed .  into  other 
hands,  would  be  liable  to  any  such  demands  at  all.  With  respect  to 
the  general  argument  that  has  been  addressed  to  the  court,  I  am  not 
aware  of  any  principle  or  decision  which  establishes  the  doctrine, 
that  where  a  statute  affords  a  new  mode  of  suing,  the  cause  of  action 
must  necessarily  arise  subsequently  to  the  period  when  the  statute 
comes  into  operation.  On  the  contrary,  where  a  statute  creates  a 
new  jurisdiction,  the  new  jurisdiction,  I  apprehend,  takes  up  all  past 
cases,  and  there  is  not  the  slightest  injustice  in  this ;  for,  altiiough  the 
circumstances  may  have  occurred  prior  to  the  passing  of  the  statute, 
the  suit  or  action  may  have  been  commenced  subsequently.  If  in 
any  particular  case  an  injustice  might  be  committed  by  the  exercise 
of  the  new  jurisdiction,  it  would  be  the  undoubted  duty  of  the  court 
to  consider  whether  the  new  jurisdiction  should  be  applied  to  such 
particular  case;  for  instance,  whether  or  not,  in  a  case  of  this  descrip- 
tion, such  circumstance  might  not  operate  to  prevent  a  creditor  from 
recovering  against  the  ship. 

In  the  present  case,  in  which,  by  the  general  maritime  law  of 
Europe,  the  ship  would  be  liable  for  the  necessaries  supplied,  no 
intermediate  rights,   as   far  as  it  appears,   are  in   conflict.      The 
ship  belongs  to  the  same  foreign  owners  who  were  in  possession  at 
the  time  when  the  debt  was  contracted ;  and  there  exists- 
the  same  reason  for  the  remedy  as  induced  *  the  passing  of  [  *  296  ] 
the  statute  in  question,  namely,  the  difficulty  of  suing  such 
foreign  owners  who  are  resident  abroad.      It  is,  moreover,  to  be 
borne  in  mind  that  the  statute  is  a  remedial  statute,  and,  as  such, 
should  be  construed  with  sufficient  liberality  to  meet  the  mischiefs 
which  it  was  intended  to  remedy ;  and  this  is  clearly  one  of  the  mis- 
chiefs contemplated  when  the  statute  was  enacted.     I  have  referred 
to  the  authorities  which  have  been  cited  in  support  of  the  protest) 
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but  I  do  not  find  that  any  of  them  affect  the  merits  of  this  case ;  the 
great  majority  of  them  depend  upon  the  peculiar  wording  of  the  sta- 
tute under  consideration  at  the  time  the  cases  were  decided ;  and  it 
is  obvious  that  the  slightest  alteration  of  the  wording  of  a  statute 
would  make  it  retrospective  or  prospective  only.  Again  ;  some  of 
the  cases  refer  not  to  actions  brought  subsequently,  but  to  actions 
already  commenced  at  the  time  when  the  statute  was  passed;  as,  for 
instance,  the  case  of  Freeman  v.  Moyes.  In  that  case,  the  execatoTs 
had  commenced  their  action  prior  to  the  passing  of  the  statute  3  &  4 
Will.  IV.,  which  first  made  executors  liable  to  the  costs.  The  court 
held,  that  the  new  statute  did  apply  to  entail  the  liability  for  the 
costs  upon  the  executors.  These  cases,  then,  are  totally  different 
from  giving  a  remedy  in  cases  existing  prior  to  the  statute,  and  in 
which  no  proceedings  had  been  commenced  when  the  statute  came 
into  operation.  I  have  looked  at  the  text  authorities,  and  although 
some  expressions  may  be  found  in  some  of  the  ancient  writers,  with 
regard  to  remedial  statutes,  that  they  should  not  contravene  the 
common  law,  all  the  commentators  agree  in  this,  that  remedial  sta- 
tutes should  have  a  liberal  construction.  The  words  of  this 
[  •  297  ]  statute  give  me  jurisdiction,  *  and  I  am  bound  to  exercise 
it  upon  the  present  occasion.  If,  in  the  exercise  of  this 
jurisdiction,  facts  should  be  disclosed  to  the  court  showing  that 
other  persons  have  equitable  claims  upon  this  vessel,  and  that  such 
claims  will  be  prejudiced  by  the  demand  which  is  now  set  up  by  the 
material  men  in  this  case,  I  must  administer  the  law  in  equity,  and 
decide  between  them.  I  therefore  overrule  this  protest,  and  assign 
the  parties  to  appear  absolutely ;  and  the  question  of  costs  I  reserve 
for  future  consideration. 


The  Neptune,  Friecker. 

January  19, 1842. 

Consolidated  action  by  two  sets  of  salvors,  consisting  of  the  crews  of  seven  smacks,  for  sal- 
vage rendered  to  a  foreign  ship  in  getting  her  off  the  Long  Sand. 

Action  dismissed,  upon  the  ground  that  the  primary  salvors,  who  had  boarded  the  vessel 
prior  to  her  striking  upon  the  sand,  had  acted  erroneously,  and  the  measures  whidi  they 
adopted  had,  in  point  of  fact,  caused  the  vessel  to  get  upon  the  sand  A  * 

An  application  subsequently  made  to  the  court  on  behalf  of  the  second  salvors,  who  had 
come  up  and  rendered  assistance  after  the  vessel  was  upon  the  sand. 

1  [As  to  forfeiture  of  salvage  by  misconduct,  see  The  Duke  of  Manchester^  2  W. 
Bob.  470 ;  The  Joseph  Harvey,  1  C.  Rob.  S06,  note.] 
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Application  snstained,  no  recognition  being  made  hj  the  second  salvors  of  the  acts  done  on 
board  the  vessel,  previous  to  the  commencement  of  their  services ;  200/.  awarded  to  second 
aalvon. 

In  this  case  an  action  was  entered  against  this  vessel,  by  the 
owners,  the  masters,  and  crews  of  The  Atalanta  and  six  other  fishing 
smacks,  in  a  cause  of  salvage,  civil  and  maritime. 

The  act  on  petition  for  the  salvors  alleged — That  at  nine,  A.  M., 
upon  the  14th  of  September,  The  Atalanta  being  out$$ide  the  Ship- 
wash  Sand,  in  the  North  Sea,  the  wind  being  a  fresh  breeze  from  the 
£.  S.  E.  and  the  weather  hazy,  perceived  a  bark  with  a  flag  at  the  fore- 
topmast,  running  in  about  west  between  the  Kentish  Knock  and  the 
Long  Sand  ;  that  a  signal  was  made  from  the  smack  for  the  bark  to 
shorten  sail  and  heave  to,  but  such  signal  the  bark  did  not  attend  to, 
but  kept  her  course  until  she  was  within  a  quarter  of  a  mile  from 
the  Long  Sand ;  that,  upon  The  Atalanta  coming  up  with  her,  the 
head  of  the  bark  was  wore  round  from  the  west  to  N.  E.,  whereupon 
four  of  the  crew  of  The  Atalanta  manned  their  boat,  and  hailed  the 
bark  to  let  go  the  anchor  as  quick  as  possible,  but  that  such  hailing 
was  not  attended  to;  that  S.  I.,  one  of  the  smacksmen, 
then  •boarded  the  bark,  and  immediately  went  forward,  [* 298  ] 
and,  with  his  assistance  and  under  his  direction,  the  lar- 
board bower  anchor  was  let  go ;  that,  after  the  anchor  had  been  so 
let  go,  the  chain  cable  broke,  and  the  starboard  bower  anchor  was 
then  let  go,  with  about  sixty  fathoms  of  chain,  but  the  sea  and  tide 
being  strong,  it  did  not  check  the  bark ;  whereupon  the  anchor  was 
slipped,  but,  before  the  canvas  could  be  properly  set  to  get  the  vessel 
into  the  swatchway,  she  struck  upon  the  Long  Sand,  where  she  laid 
fast,. upon  the  ebbing  of  the  tide.  The  act  on  petition  also  further 
alleged,  that  assistance  was  immediately  obtained  from  the  crews  of 
the  six  smacks,  the  other  parties  in  the  suit ;  and  that,  after  being 
employed  for  two  days  in  throwing  overboard  one  third  of  the  cargo, 
consisting  of  wheat,  the  salvors  succeeded,  by  their  combined  exer- 
tions, in  getting  the  vessel  off  the  sand  upon  the  evening  of  the  16th, 
and  upon  the  17th  she  was  safely  moored  in  Harwich  harbor. 

The  defence  set  up  by  the  owners  of  The  Neptune  was  —  "  That 
the  flag  at  the  foretopmast  was  a  signal  for  a  pilot ;  that  the  crew  of 
The  Atalanta,  on  nearing  the  bark,  represented  themselves  as  pilots, 
and  that  S.  L,  and  others  of  the  said  smacksmen,  were  received  on 
board  the  bark  in  that  character  and  capacity;  that  the  said  bark 
was  driven  on  the  sand  in  question  by  the  improper  and  injudicious 
conduct  of  the  said  S.  I.  and  his  parties,  upon  their  coming  on  board 
and  taking  the  comrftand  of  the  bark,  and  that  if  she  had  been  put 
in  stays  in  the  first  instance,  as  the  master  himself  desired,  she  could. 
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and  in  fact  would  have  gone  clear  of  the  sand ;  that  the  letting  go  the 

anchor  whilst  the  bark  was  under  weigh  with  all  her  canvas 

[  *  299  ]  set,  was  attended  with  great  *  risk,  either  that  she  woold 

have  broken  her  windlass  by  the  shock  in  bringing  up,  or 

that  she  would  have  been  dismasted,  and  so  rendered  unmanageable, 

or,  as  actually  happened,  that  she  would  have  broken  her  chain  cable." 

The  defence  also  pleaded  various  contradictions  of  the  statement  set 

up  by  the  salvors  in  the  act  on  petition. 

The  admitted  value  of  the  ship  and  cargo  was  7,530t  9s.  6dL,  and 
bail  was  given  by  the  owners  in  the  sum  of  1,900/. 
The  case  was  argued  before  Trinity  Masters  by 

Haggard  and  Harding^  for  the  salvors. 

Addams  and  Robinson^  conlrd. 

The  court  having  fully  adverted  to  the  facts  of  the  case,  in  address- 
ing the  Trinity  Masters  observed  to  the  following  effect :  —  "  Having 
now  gone  through  the  facts  of  this  case,  I  must  leave  it  to  you,  gen- 
tlemen, to  decide  as  to  the  propriety  of  the  measures  which  were 
adopted  by  the  salvors  upon  the  present  occasion.  In  bringing  those 
measures  to  your  notice,  I  have  confined  myself  to  the  statement 
which  has  been  set  up  by  the  salvors  themselves,  without  entering 
into  any  disquisition  whether  what  has  been  sworn  by  them  is  con- 
tradicted or  not  Upon  the  statement  so  made,  the  court  is  now 
desirous  of  obtaining  your  opinion  upon  the  two  following  points: 
first,  was  the  measure  of  dropping  the  anchor,  as  advised  and  exe- 
cuted by  the  salvors,  a  proper  measure  to  be  adopted  under  the  ci^ 
cumstanccs  of  the  case  ?  and,  secondly,  looking  to  the  state  of  the 
wind  and  weather,  the  position  of  the  vessel  and  the  condition  she 
was  in,  might  not  other  measures  have  been  pursued  by  seafaring 
men  of  ordinary  skill,  in  the  condition  of  the  salvors,  which 
[  •  300  ]  would  have  led  to  *  her  perfect  safety  ?  It  has  been  truly 
said  by  the  counsel  for  the  salvors,  that  the  court  is  not  to 
expect  from  salvors,  assuming  the  management  of  vessels  in  cases  of 
this  kind,  the  same  skill  as  would  be  required  from  regularly  licensed 
Trinity  pilots ;  at  the  same  time,  it  is  equally  true  that,  in  order  to 
entitle  them  to  a  salvage  award  in  this  court,  they  must  show  that 
they  possessed  skill  commensurate  with  their  vocation  and  condition 
in  life,  and  adequate  to  the  duties  which  they  undertook  to  pa- 
€orm." 

Trinity  Masters.    We  are  of  opinion  that  the  crew  of  The  Ata- 
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lanta,  upon  going  on  board  The  Neptune,  acted  wrong  in  advising 
the  anchor  to  be  let  go  ;  they  should  have  tacked  the  ship,  and  kept 
her  course  to  the  south,  when  she  would  have  gone  to  the  south  of 
the  Kentish  Knock ;  the  vessel  was  under  perfect  command,  and  there 
was  a  fine  breeze  at  E.  S.  E. 

The  court  then  pronounced  against  the  claim  of  the  salvors,  and 
dismissed  the  owners  of  The  Neptune  from  the  suit. 

An  application  was  afterwards  made,  during  the  sitting  of  the 
court,  that  a  salvage  remuneration  might  be  awarded  to  the  crews 
of  the  six  fishing  smacks,  w^ho  had  rendered  their  assistance  after 
The  Neptune  was  upon  the  sand ;  and  on  their  behalf  it  was  sub- 
mitted, that  they  were  in  no  degree  implicated  in  the  original  mis- 
conduct of  The  Atalanta.  This  amplication  was  opposed  by  the 
counsel  for  The  Neptune,  upon  the  ground  that  the  parties  had 
embarked  in  a  common  action  with  The  Atalanta  in  this  case,  and, 
consequently,  they  were  equally  concluded  with  the  crew  of  that 
vessel  by  the  judgment  which  had  already  been  pronounced  by  the 
court. 

*  Per  Curiam.  This  part  of  the  case  is  not  without  its  [  *  301  ] 
difficulty.  The  first  impression  upon  my  mind  after  hearing 
the  opinion  of  the  Trinity  Masters  strongly  inclined  against  the 
parties  in  whose  behalf  the  present  application  has  been  made.  As 
regards  The  Atalanta,  it  has  been  most  clearly  established  in  the 
present  instance,  that  the  measures  adopted  by  her  crew  were  grossly 
erroneous,  and  in  point  of  fact  gave  rise  to  the  calamitous  circum- 
stances which  subsequently  ensued.  If  therefore  I  was  satisfied  that 
the  parties  now  claiming  as  joint  salvors  had  any  connection  with 
The  Atalanta  and  those  on  board  her,  I  should  hold  them  decidedly 
included  in  the  judgment  which  has  been  already  pronounced.  If 
their  claim  was  founded  in  any  degree  upon  the  original  error  of  that 
vessel,  no  service  which  they  may  have  rendered  afterwards,  however 
meritoriously  performed,  would  entitle  them  to  derive  a  benefit  from 
the  error  and  misconduct  of  The  Atalanta. 

What  then  is  the  evidence  before  the  court  upon  this  part  of  the 
case  ?  Now  in  looking  to  the  pleadings  and  the  affidavits  in  the 
cause,  the  facts  of  the  case  warrant  me  in  stating  that  no  one  of  the 
smacks  was  in  company  with  The  Atalanta  when  she  first  descried 
The  Neptune,  nor  indeed  until  some  considerable  time  afterwards, 
•when  The  Neptune  had  got  upon  the  sand.  This  is  quite  clear  from 
the  evidence  before  the  court.  If,  therefore,  the  owners  and  crews 
had  thought  fit  to  proceed  in  the  first  instance  by  a  separate  and 

VOL.  I.  —  w.  B.  18 
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distinct  action,  they  could  not  have  been  at  all  aflfected  by  the  mis- 
conduct of  The  Atalanta.     The  question  then  arises  whether  they 

have  placed  themselves  in  a  less  favorable  position  in  having 
[  *  302  ]  adopted  The  Atalanta's  proceedings  in  this  *  cause.     Upon 

this  point  I  must  observe,  that  they  can  only  be  said  so  far 
to  have  adopted  the  proceedings  of  The  Atalanta  that  they  have 
adhered  to  the  case  originally  set  up  bj'  that  vessel,  and  have  made 
affidavits  in  its  support.  In  what  they  did  as  salvors  on  board  The 
Neptune,  they  do  not  appear  to  have  recognized  in  any  degree  the 
acts  previously  done  on  board  that  ship  by  the  crew  of  The  Atalanta. 
I  cannot,  therefore,  without  injustice  impute  to  them  any  participation 
in  the  culpability  attaching  to  The  Atalanta,  and  if  I  were  to  hold 
them  excluded  from  any  reward  for  their  services  upon  the  simple 
ground  that  they  had  joined  with  The  Atalanta  in  the  institution  of 
these  proceedings,  I  should  be  establishing  a  precedent  in  future  cases 
of  this  kind,  which  would  be  attended  with  great  inconvenience  to 
the  practice  of  the  court,  and  the  interest  of  suitors.  It  is  most  desira- 
ble that  the  proceedings  in  these  causes  should  be  conducted  with 
the  least  possible  delay  and  expense.  This  object,  it  is  manifest, 
would  be  entirely  defeated}  if,  in  future  cases  of  a  similar  kind,  where 
different  sets  of  salvors  are  concerned  in  the  same  service,  separate 
actions  should  be  brought,  and  separate  appearances  given.  Upon 
the  whole,  then,  I  must  come  to  the  conclusion,  that  these  parties  are 
entitled  to  some  remuneration  in  the  present  instance,  but  that  remu- 
neration must  be  modified  under  the  circumstances  of  this  case. 
The  value  of  the  vessel  and  cargo  is  admitted  to  amount  to  the  sum 
of  7,530/.,  and  I  think  that  I  shall  do  justice  in  allotting  them  2002. 
with  their  costs,  but  I  shall  allow  no  costs  to  The  Atalanta. 


[  *303]    •  The  Sociedade  Feliz,  Joao  de  Souza.    Campos.^ 

January  21,  1842. 

In  cases  of  joint  capture  of  slave  vessels,  the  claim  of  the  joint  captors  must,  subject  to  the 
exceptions  which  peculiar  circumstances  may  suggest,  be  governed  hj  the  principkf 
adopted  wth  respect  to  cases  of  joint  capture  in  the  Prize  Court  of  Admiralty.  I-og  of 
the  vessel  claimining  as  joint  captor  not  admissible  as  evidence. 


1  [S.  C.  1  Notes  of  Cases,  286.     Also  reported  on  a  subsequent  hearing,  2  W.  Rob. 
155 ;  2  Notes  of  Cases,  430.] 
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In  order  to  sustain  the  claim  of  the  vessel  asserting  an  interest  in  the  joint  capture^  it  jnust 

be  pleaded, 
1st.  That  there  was  an  association  and  cooperation  with  the  capturing  vessel. 
2d.  That  the  vessel  claiming  was  seen  by  the  captnred  slaver  at  the  time  the  capture  was 

efTected. 
An  allegation  defective  in  those  particulars  directed  to  be  reformed. 

This  was  a  question  as  to  the  admissibility  of  an  allegation  pro- 
pounding the  interest  of  the  commander,  oi&cers,  and  crew  of  H.  M. 
brigantine  Forester,  to  share  in  certain  proceeds  and  bounties  arising 
from  the  seizure  of  the  above  vessel. 

The  first  article  of  the  allegation  pleaded,  "  That  in  the  month  of 
November,  1839,  H.  M.  sloop  of  war  Harlequin,  and  H.  M.  brigan- 
tine Forester,  were  cruising  on  the  coast  of  Africa,  under  orders  from 
the  Lords  Commissioners  of  the  Admiralty  for  the  suppression  of  the 
slave  trade,  and  specially  furnished  with  the  documents  and  instruc- 
tions for  that  purpose  required  by  the  convention  between  his  late 
Majesty  George  IV.  and  the  Emperor  of  the  Brazils  for  the  final 
abolition  of  the  African  slave  trade,  so  far  as  relates  to  the  dominions 
and  subjects  of  the  Brazilian  empire." 

The  second  article  pleaded,  "  That  upon  the  21st  of  said  month  of 
November,  whilst  H.  M.  said  ships  Harlequin  and  Forester  were  lying 
together  off  Cape  Palmas,  a  strange  sail  was  reported  seaward  about 
fifteen  miles  distant;  whereupon   The   Harlequin  (being   senior  in 
command)  immediately  got  under  weigh  and  gave  chase,  having  first 
by  signals  ordered  The  Forester  to  remain  at  anchor  until  her  return, 
and  pick  up  her  boats,  two  of  which  were  left  behind,  and  which 
orders   The   Forester   obeyed,   as  she  was   bound   to   do,  in   both 
particulars;   that  the   said   strange  sail  or  vessel,   on   seeing   The 
Harlequin,   give   chase,   stood  towards   her,  and   hoisted  Brazilian 
colors,  and  when  within  about  seven  miles  from  where  the 
chase  commenced,  and  The  Forester  was  *  lying  at  anchor,  [  •  304  ] 
was  brought  to  and  captured  by  The    Harlequin   in  full 
sight  of  The  Forester,  and  within  easy  reach  of  her  cooperation  and 
assistance,"  &c. 

The  third  article  pleaded,  The  entry  of  the  transaction  made  on 
the  same  day  in  the  log-book  of  The  Forester  by  F.  H.  the  second 
master  of  the  said  vessel,  and  it  also  set  forth  the  minutes  of  the  said 
entry. 

The  fourth  pleaded.  The  condemnation  of  the  captured  slaver. 

The  fifth,  "  That  The  Forester  was  at  the  time  of  such  capture 
well  victualled  and  watered  and  in  a  perfectly  efficient  state  ;  and  was 
ready  to  have  joined  in  chase,  and  would  have  so  done  if  she  had  not 
been  prevented  by  the  orders  as  aforesaid  signalled  from  The  Harle- 
quin," &c. 
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The  sixth,  "  That  the  moiety  of  the  net  proceeds  of  the  said  cap- 
ture, and  the  bounties  granted  by  act  of  parliament  on  the  tonnage 
of  the  said  vessel,  amounting  to  the  sum  of  958t,  were  in  the  hands 
of  the  navy  agents  of  The  Harlequin,  who  had  been  duly  warned  not 
to  proceed  to  distribute  the  same,"  &c. 

The  admission  of  this  allegation  was  opposed  on  behalf  of  the  offi- 
cers and  crew  of  The  Harlequin  by 

Queen's  Advocate  and  Baj/ford,  who  submitted  —  That  the  claim 
of  The  Forester  to  participate  in  the  bounties  was  to  be  considered 
upon  the  same  footing  as  a  claim  for  head-money,  and  under  the  act 
of  parliament  5th  Geo.  IV.  c.  113,  s.  68,  such  claim  was  exclusively 
confined  to  the  actual  captors.  With  respect  to  the  moiety  of  the 
proceeds*  of  the  ship  and  of  the  goods  on  board  the  captured  vessel  at 

the  time  of  the  capture,  the  claim  of  the  asserted  joint  cap- 
[  •  305  ]  tors  was  determinable  by  the  *  general  principles  laid  down 

and  adopted  with  respect  to  cases  of  joint  capture  in  the 
Prize  Court  of  Admiralty.  That  according  to  the  principles  so  laid 
down,  the  presumption  of  law  was  in  favor  of  the  actual  captors,  and 
the  onus  probandi  lay  with  the  party  setting  up  a  claim  of  joint 
capture ;  that  the  facts  set  forth  in  the  allegation  were  insufficient  to 
establish  that  association  and  high  cooperation  on  the  part  of  The 
Forester  which  would  entitle  the  officers  and  crew  of  that  vessel  to 
share  in  such  proceeds  under  the  authority  of  the  cases.  The  Aviso, 
2  Haggard,  p.  31 ;  The  Vhreid,  2  Robinson,  p.  16 ;  Financier,  1  Dod- 
son,  p.  61.  Lastly,  that  the  entry  in  the  log-book  was  inadmissible 
as  evidence  in  the  cause,  under  the  authority  of  the  cases  Le  Niemen, 
1  Dodson,  p.  9 ;  note  to  the  case  of  ZepMyrina,  2  Haggard,  p.  318. 

Addams  and  Robertson^  contrd.     That  the  association  of  the  two 
vessels  was  sufficiently  to  be  inferred  from  the  fact  set  forth  in  the 
first  article,  that  they  were  both   cruising  under  the  orders  of  the 
admiralty  for  a  comnpon  purpose,  namely,  the  suppression  of  the  slave 
trade  on  the  coast  of  Africa,  and  were  both  furnished  with  the  neces- 
sary documents  and  instructions  for  that  purpose  required  by  the  con- 
vention between  his  late  Majesty  George  IV.  and  tha-Emperor  of  the 
Brazils ;  that  the  capture  was  effected  within  sight  of  The  Forester, 
and  although  that  vessel  was  lying  at  anchor  at  the  time,  she  was  so 
lying  at  anchor  only  in  obedience  to  the  orders  of  the  commander  of 
The  Harlequin  ;  that  she  was  perfectly  prepared  to  cooperate,  and 
would  have  cooperated  with  The  Harlequin,  had  any  neces- 
[  •  306  ]  sity  arisen  for  such  cooperation,  *  and  that  under  these  cir- 
cumstances she  was  sufficiently  within  the  principles  laid 
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down  in  the  Prize  Court  with  respect  to  cases  of  joint  capture  to 
entitle  the  officers  and  crew  on  board  to  participate  in  the  benefits  of 
the  capture  in  question  ;  that  the  cases  cited  were  not  in  point  with 
the  present  case,  but  there  was  a  case  reported  precisely  in  point, 
upon  which  the  admissibility  of  The  Forester's  title  might  safely  be 
rested,  namely,  the  case  of  The  Galen,  reported  in  2  Dodson,  p.  19 ; 
that  the  entry  in  the  log-book  was  not  pleaded  as  a  mere  exhibit  in 
the  cause,  but  was  stated  to  have  been  made  by  a  person  on  board 
The  Foresterj  who  would  be  examined  as  a  witness,  and  might  be 
cross-examined  on  the  other  side ;  and  that  the  case  of  The  Niemen, 
in  which  an  objection  to  the  admission  of  the  log-book  of  The  Ame- 
thyst as  evidence  in  the  cause  was  sustained  by  the  court,  was 
widely  distinguishable  from  the  present  case,  the  entry  in  such  log- 
book being  pleaded  for  the  purpose  of  upholding  the  interest  of  a 
third  party,  who  was  not  directly  entitled  to  share  in  the  capture 
which  formed  the  subject  of  discussion  in  that  case. 

Judgment. 

Dr.  Lushington.  The  question  in  this  case  is  raised  upon  the 
admissibility  of  an  allegation  setting  forth  the  claim  of  the  com- 
mander and  crew  of  H.  M.  ship  Forester,  to  share  in  the  proceeds 
and  bounty  moneys  arising  from  the  capture  and  condemnation  of 
this  vessel. 

In  the  case  of  The  Aviso,  reported  in  2  Hagg.  p.  31,  it  has  been 
laid  down  by  Lord  Stowell  that  claims  of  this  description  must,  in 
all  ordinary  cases,  subject  to  the  exceptions  which  peculiar  circum- 
stances may  suggest,  be  governed  by  the  same  rules  which 
•have  for  a  long  period  of  time  been  applied  to  cases  of  [  'SO?  ] 
joint  capture  in  the  time  of  war.  To  the  principle  so  laid 
down,  I  give  my  cordial  assent,  and  as  far  as  the  principle  itself 
extends,  I  shall  willingly  take  the  case  of  The  Aviso  as  the  guide  for 
my  judgment  in  the  present  instance.  But  the  authority  of  the 
decision  in  The  Aviso  goes  no  further.  The  circumstances  pleaded 
in  that  case  are  very  different  from  the  facts  set  forth  in  the  allegation 
which  is  now  offered  to  the  court ;  and  although  I  entertain  a  latent 
suspicion  that  the  two  cases  more  nearly  resemble  each  other  than  in 
this  allegation  they  purport  to  do,  it  is  my  duty  to  determine  its 
admissibility,  with  reference  only  to  the  facts  which  form  the  state- 
ment of  the  case  before  me  ;  the  court  cannot  assume  any  additional 
circumstances.  Now  all  the  circumstances  upon  which  I  can  form 
my  judgment  in  the  present  instance  are  to  be  found  in  the  second 
article  of  the  allegation  ;  it  states  as  follows:  —  "  That  upon  the  2l8t 
of  November,  whilst  her  Majesty's  ships  Harlequin  and  Forester  were 
18* 
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lying  together  off  Cape  Palmas,  a  strange  sail  was  reported  seaward, 
about  fifteen  miles  distant;  whereupon  The  Harlequin,  being  the 
senior  in  command,  immediately  got  under  way  and  gave  chase, 
having  first,  by  signals,  ordered  The  Forester  to  remain  at  anchor 
until  she  returned,  and  to  pick  up  her  boats."  Here  I  must  observe 
that  the  court  is  left  entirely  uninstructed  as  to  the  relative  bearing  of 
the  two  vessels,  the  one  towards  the  other ;  whether  or  not  there  was 
any  connection  between  them,  beyond  that  of  two  vessels  engaged 
in  executing  orders  received  by  them  in  the  same  part  of  the  ocean. 
In  the  case  of  two  king's  ships  so  meeting  each  other,  it 

[  *  308  ]  would,  •  I  apprehend,  be  a  matter  of  ordinary  course,  that  the 
superior  vessel  should  assume  the  command,  unless  the  infe- 
rior officer  was  under  distinct  admiralty  orders. 

If,  then,  any  connection,  beyond  that  to  which  I  have  just  advert- 
ed, existed  between  The  Harlequin  and  The  Forester  upon  the  pre- 
sent occasion,  it  should  have  been  set  forth  in  the  allegation  now 
under  consideration.  The  omission  of  all  information  whatever  upon 
this  point  is  an  important  omission,  and  materially  distinguishes  the 
present  case  from  that  of  The  Aviso,  in  which  it  was  expressly 
pleaded  that  the  vessel  claiming  as  joint  captor  was,  in  pursuance  oi 
commands  issued  by  competent  authority,  acting  in  obedience  to  the 
orders  of  the  actual  captor.  The  second  article  of  the  allegation  then 
goes  on  to  state,  "  That  the  said  strange  vessel,  on  seeing  The  Har- 
lequin give  chase,  stood  towards  her,  and  hoisted  Brazilian  colors ; 
and  when  within  about  seven  miles  from  where  the  chase  com- 
menced, and  The  Forester  was  lying  at  anchor,  was  brought  to  and 
captured  by  The  Harlequin,  in  full  sight  of  The  Forester,  and  within 
easy  reach  of  her  cooperation  and  assistance."  What,  then,  are  the 
facts  of  the  present  case,  as  they  are  thus  disclosed  in  the  second  arti- 
cle of  this  allegation  ?  The  two  vessels,  it  appears,  were  both 
engaged  in  a  common  pursuit,  but  The  Harlequin  had  no  right  to 
exercise  a  command  over  The  Forester,  other  than  that  which  arose 
from  the  accidental  circumstance  of  the  two  vessels  meeting  each 
other,  and  The  Harlequin  being  the  senior  in  command.  It  also  fur- 
ther appears  that  The  Forester,  in  obedience  to  orders,  remained  at 
anchor ;  that  The  Harlequin  proceeded  in  chase,  and  the  capture  was 
effected  within  sight  of  The  Forester.     Here,  again,  it  must 

[  *  309  ]  *  be  noticed,  as  an  important  omission  in  the  case,  that  no 
averment  is  made  that  the  prize  ever  saw  The  Forester.  In 
a  case  of  prize  capture,  it  would  not  be  sufficient  merely  to  aver  that 
the  capture  was  effected  within  sight  of  the  joint  chaser,  and  for  this 
reason,  that  the  claim  of  joint  capture  is  founded  upon  the  principle 
of  implied  intimidation,  and  it  is  obvious  that  there  can  be  no  such 
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thing  as  intimidation  effected  by  a  joint  chaser,  unless  the  prize 
descriesher;  the  mere  fact  of  the  prize  being  seen  by  the  joint  chaser 
at  the  time  of  the  capture,  would  work  no  effect  whatever  upon  the 
capture. 

How  then  does  this  principle  apply  to  the  present  case?  It  is 
directly  alleged  that  iThe  Forester  was  in  the  service  of  The  Harle- 
quin at  the  time,  being  employed  to  pick  up  her  boats ;  it  is  to  be 
inferred,  therefore,  that  there  was  an  inclination  to  capture  on  the 
part  of  the  officers  and  crew  of  The  Forester,  and  if  that  vessel  had 
been  seen  by  the  prize,  the  principle  of  intimidation  would  undoubt- 
edly apply  under  the  doctrine  laid  down  by  Lord  Stowell,  that  a 
Brazilian  vessel  employed  in  the  slave  trade  is  to  be  considered  in  the 
light  of  an  enemy.  It  may  often  happen  in  cases  of  this  kind,  that 
a  great  disparity  of  force  may  exist  between  the  two  vessels,  and  that 
the  British  captor  may  possess  such  a  superiority  of  power,  that  no  re- 
sistance can  be  offered  by  the  slaver;  at  the  same  time  circumstances 
may  not  unfrequently  occur,  in  which  the  assistance  of  a  second  ves- 
sel may  be  so  far  necessary,  that  without  her  cooperation  the  capture 
could  never  be  effected.  For  instance,  in  the  case  of  a  calm,  it  might 
be  impossible  to  follow  the  chase  with  any  chance  of  over- 
taking her;  in  such  a  case,  •the  boats  of  a  second  vessel  [•310] 
being  sent  out,  would  essentially  conduce  to  the  capture. 
Looking  to  the  reported  cases  of  joint  capture,  the  general  principle 
is,  that  king's  ships  being  in  sight  are  entitled  to  share  as  joint  cap- 
tors, especially  when  the  animus  capiendi  is  distinctly  proved,  or  may 
fairly  be  presumed  to  have  existed.  In  this  case,  the  defective  form 
of  the  plea  places  the  court  in  some  difficulty ;  but  if  the  being  in 
sight  had  been  pleaded,  in  the  proper  acceptation  of  the  term,  and  it 
had  been  averred  that  the  captured  vessel  saw  The  Forester,  the 
animus  .capiendi  might  safely  be  inferred  under  the  circumstances  of 
the  case,  and  the  court  might  presume  that  The  Forester  would  have 
joined  in  the  chase,  unless  prevented  by  the  order  of  the  superior 
vessel  in  command.  None  of  the  exceptions,  which  are  to  be  noticed 
in  the  reported  cases,  would  then  have  applied  to  the  circumstances 
of  the  case.  In  the  case  of  The  Financier,  reported  in  the  1  Dodson, 
p.  61,  Lord  Stowell,  it  is  true,  observed,  "  that  the  first  duty  of  king's 
officers  is  to  obey  the  lawful  commands  of  their  superiors,  and  that 
views  of  mere  private  advantage  are  of  secondary  consideration  only, 
and  must  give  way  to  the  imperative  requisitions  of  the  public  ser- 
vice." But  the  case  of  The  Financier  is  altogether  different  from  the 
present  case.  In  the  case  of  The  Financier,  her  Majesty's  ship  Bri- 
tomart,  claiming  as  a  joint  captor,  was  entirely  out  of  sight  when  the 
capture  was  made  by  The  Desiree. 
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If  it  was  necessary  to  enforce  the  principles  of  any  particular  deci- 
sion, the  case  of  The  [Malanie]^  would  more  iramecUately  apply  to 

support  the  view  which  I  have  taken  upon  the  present  occa- 
[  •  311  ]  sion.     'AH  the  cases  are  there  stated,  and  the  decision  of 

Lord  Stowell  in  that  case  shows  that  the  principles  which 
influenced  that  distinguished  judge  in  the  cooimencement  of  his 
judicial  career,  continued  to  govern  his  judgment  down  to  the  con- 
clusion of  it.  Under  the  circumstances  of  the  case,  then,  I  think  that 
I  am  bound,  in  justice  to  the  parties  in  the  present  case,  to  direct  this 
allegation  to  be  referred  back,  in  order  to  give  them  an  opportunity 
of  reforming  it.  When  reformed,  looking  to  the  facts  and  circum- 
stances as  they  have  generally  occurred  upon  the  coast  of  Africa,  the 
case  may,  I  think,  be  brought  within  the  principles  of  The  Aviso. 

With  respect  to  the  entry  in  the  log-book,  pleaded  in  the  third 
article  of  the  allegation,  I  am  clearly  of  opinion  that  the  log-book  of 
a  party  suing  can  never  be  made  evidence  in  his  favor,  under  any 
shape,  and  this  upon  principle,  without  reference  to  the  authority  of 
decided  cases.  It  has,  indeed,  been  attempted  to  be  argued,  that  the 
particular  averment  of  the  plea  raises  a  distinction  in  the  present 
case,  but  I  cannot  admit  that  any  such  difference  exists,  as  would 
justify  a  departure  from  the  ordinary  practice  of  the  court  In  the 
case  of  The  Niemen,  which  has  been  cited  in  the  argument  by  the 
counsel  for  The  Harlequin,  the  general  principle  was  even  more 
strongly  applied  than  would  occur  in  the  present  instance.  In  that 
case  The  Amethyst  and  The  Arethusa  were  the  two  captors,  the 
battle  being  fought  by  the  former,  but  the  actual  capture  being 
effected  by  the  latter  vessel ;  with  respect  to  the  title  of  these  two 
ships  to  share  as  joint  captors,  no  question  was  raised.     Before  the 

capture  was  effected,  however,  an  agreement  had  been  made 
[  •  312  ]  between  a  third  vessel.  The  Emerald,  and  The  * Anjethyst, 

to  share  in  all  prizes  taken  by  either  vessel  reciprocally,  and 
a  claim  was  set  up  by  The  Emerald,  as  a  joint  chaser,  and  the  log- 
book of  The  Amethyst  was  pleaded  in  support  of  such  claim.  An 
objection  was  taken  by  counsel  to  the  admission  of  such  log-book, 
as  evidence  in  the  cause,  and  the  court  held  that  it  was  inadmis- 
sible, since  it  went  to  give  a  common  interest  to  the  parties.  la 
the  present  case  the  objection,  it  appears  to  me,  is  even  roach 
stronger,  and  I  feel  that  I  should  be  departing  from  the  general  princi- 
ples of  evidence,  in  admitting  the  log-book  of  The  Forester  as  evidence 
in  this  case.     I  must,  therefore,  reject  the  third  article  altogether. 


2  DodsoD,  p.  123. 
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Before  dismissing  the  case,  I  would  offer  a  suggestion,  as  a  guide 
to  the  parties  in  the  cause.  It  is  not  improbable,  I  conceive,  that 
such  orders  may  have  been  issued  by  the  admiralty,  as  would  have 
made  it  incumbent  upon  The  Forester  to  place  herself  under  the 
immediate  orders  of  any  superior  officer  upon  the  same  station,  and 
in  the  same  occupation  in  which  she  was  employed ;  if  it  should  be 
so,  it  is  essential  that  these  orders  should  be  directly  pleaded.  It 
may  also  be  the  fact  in  this  case,  that  The  Forester  was  seen  from 
the  prize  at  the  time  of  the  capture;  this  circumstance  would  be 
most  material,  and  should  be  inserted  in  the  pleadings. 


The  Lord  Cochrane,  Smith.^* 
January  22,  1842. 

Bond  of  bottomry  g;ranted  against  ship,  freight,  and  cargo. 

In  the  action  against  the  ship  and  freight,  judgment  sdlowed  to  go  by  defanlt,  but  the  suit, 
as  against  the  cargo,  contested  by  the  consignees. 

Application  by  the  bondholder  to  have  the  amount  of  the  freight  and  the  proceeds  of  the 
ship,  paid  out  of  the  registry,  in  part  liquidation  of  the  bond. 

Application  resisted  by  the  consignees  of  the  cargo,  upon  the  ground  that  if  the  bond  as 
against  the  cargo,  should  be  invalid,  the  consignees  vfOnXd  be  entitled  to  be  indemnified  for 
the  costs  out  of  the  proceeds  of  the  freight. 

Opposition  of  the  consignees  not  sustained. 

SemUe^  under  ordinary  circumstances,  freight  would  be  paid  out  to  the  bondholders  as  a  mat- 
ter of  course,  and  the  court  would  only  be  induced  to  hold  its  hand  under  circumstances 
of  a  strong  and  special  character,  as,  for  instance,  that  the  party  suing  upon  the  bond  was 
resident  abroad,  and  there  was  no  possibility  of  compelling  him  to  pay  the  costs  of  the 
suit,  in  case  he  should  be  condemned  in  them. 

This  was  a  cause  of  bottomry,  promoted  by  Messrs.  McCalmont 
&  Co.,  of  Pernambuco,  against  the  ship,  and  also  against  her  freight 
and  cargo,  for  repairs  done  to  the  vessel  at  Pernambuco,  in  the  year 
1839. 

•  The  sum  alleged  to  be  due  upon  the  bond  was  8,558/.  [  *  313  ] 
125.  Ad.     Upon  the  arrival  of  the  vessel  at  Liverpool,  on  the 
20th  of  March,  1840,  she  was  arrested,  together  with  her  cargo,  at  the 
suit  of  the  bondholder. 

An  appearance  was  entered  for  the  consignees  of  the  cargo,  and 


1  [S.  C.  1  Notes  of  Cases,  283.] 
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bail  being  given  for  them  in  the  amount  of  7,500/.,  a  supersedeas  to 
the  arrest  was  issued,  as  far  as  regarded  the  cargo. 

The  vessel  was  abandoned  by  the  owners  and  sold  under  a  decree 
of  court,  and  the  proceeds  of  the  sale,  amounting  to  the  sum  of 
1,526/.  125.  2e/.,  was  brought  into  the  registry. 

The  proctor  for  the  consignees  of  the  cargo  also  brought  in  the  sum 
of  1,685/.  I85.,  as  the  amount  of  freight  due  for  the  transportation  of 
the  cargo. 

In  the  action  against  the  ship  and  freight,  judgment  went  by  de- 
fault; but  the  suit  against  the  cargo  was  defended  by  the  consignees, 
and  an  act  on  petition,  and  a  reply  and  rejoiner,  were  severally  given 
in,  when  further  proceedings  were  stayed  by  an  injunction  obtained 
from  the  Court  of  Chancery,  by  the  consignees  of  the  cargo. 

An  application  was  now  made  to  the  court,  by  the  bondholder,  to 
direct  the  amount  of  the  freight  to  be  paid  out  of  the  registry,  in 
addition  to  the  proceeds  of  the  ship,  in  part  liquidation  of  the  bond. 

The  application  was  opposed  by  the  consignees  of  the  cargo,  upon 

the  ground,  that  if  the  bond  as  against  the  cargo  should  be  deemed 

invalid,  the  consignees  -would  be  entitled  to  their  costs  in  the  suif^ 

out  of  the  proceeds  of  the  freight,  in  the  first  instance.     It  was  aho 

alleged  by  the  proctor  for  the  consignees,  in  his  act,  that 

[  •314  ]  he  had  arrested  the  *  proceeds  of  the  freight  and  ship,  at 

the  suit  of  sundry  seamen  for  wages. 

In  support  of  the  motion.  Haggard  and  Harding. 

Addams  and  Bayford^  contra. 

Per  Curiam. 
The  bond  in  this  suit  purports  to  bind  the  ship,  the  freight,  and  the 
cargo  :  and  in  the  commmencement  of  the  proceedings  an  action  was 
entered  against  the  ship  and  freight,  and  also  against  the  cargo.     No 
appearance  having  been  given  for  the  owners  of  the  ship  and  freight, 
judgment  by  default  passed  against  them,  in  the  usual  form ;  the 
action,  however,  has  been  defended  by  the  consignees  of  the  cargo, 
and  the  suit  as  against  the  cargo  is  still  before  the  court,  although 
the  progress  of  it  has  been  delayed  by  an  injunction  which  has  been 
obtained  from  the  High  Court  of  Chancery.     An  application  is  now 
made  by  the  holder  of  the  bond  for  the  payment  of  the  proceeds  of 
the  ship  and  freight,  which  have  been  brought  into  the  registry  of 
the  court ;  and  this  application  is  resisted  by  the  consignees  of  the 
cargo  upon  the  ground  that,  if  the  bond,  as  it  affects  the  cargo,  shonld 
be  pronounced  to  be  invalid,  the  consignees  would  be  entitled  to  be 
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indemnified  for  the  costs  of  the  proceedings  out  of  the  proceeds  of 
the  freight,  before  the  balance  is  paid  out  to  the  bondholder.  I  may 
here  also  notice  another  objection,  which  has  been  incidentally  raised 
against  the  payment  of  the  proceeds  of  the  freight,  as  prayed  by  the 
bondholder,  namely,  that  a  claim  against  these  proceeds  is  now  out- 
standing for  wages  alleged  to  be  due  to  some  of  the  seamen  who 
served  on  board  the  vessel.  The  objection  which  has 
•been  thus  raised  I  may  at  once  dispose  of  with  this  single  [  *  315  ] 
observation,  namely,  that  the  objection  does  not  come  pro- 
perly from  the  owners  of  the  cargo ;  and  if  the  alleged  wages  are  due, 
the  demand  of  the  seamen  should  be  made  against  the  proceeds  of 
the  ship,  which  ought  not  to  be  delivered  out  until  the  payment  of 
the  mariners'  claim  is  secured.  Having  disposed  of  this  point,  I  now 
proceed  to  consider  the  more  important  objection  which  has  been 
taken  against  the  application  of  the  bondholder  in  the  present 
instance,  namely,  the  lien  which  the  consignees  of  the  cargo  assert 
they  may  possess  upon  the  proceeds  of  the  freight,  if  the  proceedings 
against  them  are  determined  in  their  favor.  Now,  referring  to  my 
own  experience  of  the  practice  in  these  courts,  I  cannot  recollect  any 
case  in  which  it  has  been  stated,  that  where  an  action  is  brought 
against  a  ship  and  cargo  upon  a  bond  of  bottomry,  and  the  owners 
of  the  ship  have  sufTered  judgment  to  go  against  them  by  default,  the 
owners  of  the  cargo  have  any  lien  upon  the  freight.  Under  ordinary 
circumstances,  I  apprehend,  the  freight  would  be  paid  out,  as  a  matter 
of  course,  to  the  bondholder:  and  although  circumstances  might  pos- 
sibly be  set  up  which  might  induce  the  court  to  hold  its  hand,  those 
circumstances  must  be  of  a  strong  and  special  character ;  as,  for  in- 
stance, that  the  party  suing  upon  the  bond  was  resident  abroad,  and 
there  was  no  possibility  of  compelling  him  to  pay  the  costs  of  the 
suit  in  case  he  should  be  condemned  in  them.  What  are  the  cir- 
cumstances which  are  alleged  on  the  present  occasion  ?  It  is  not 
pretended,  in  this  case,  that  the  holders  of  this  bond  are  insolvent,  or 
not  capable  of  paying  the  costs  if  they  should  be  awarded 
against  them ;  and  I  have  no  fact  or  circumstance  *  before  [  *  316  J 
me  of  which  I  can  take  any  tangible  notice.  I  cannot  ex- 
amine the  probable  validity  or  invalidity  of  the  bond  in  this  stage  of 
the  cause ;  still  less  can  I  anticipate  that  the  proofs  will  preponderate 
in  favor  of  the  consignees  of  the  cargo  against  the  holders  of  the  bond. 
In  deciding  upon  the  question  which  has  been  raised,  I  must  con- 
sider it  with  reference  to  the  facts  of  the  case  as  they  are  now  before 
me;  and,  confining  myself  to  those  facts,  I  must  say,  that  nothing 
bas  been  stated  to  show  me  that  the  owners  of  the  cargo  have  any 
lien  upon  the  freight  which  has  been  brought  in,  or  that  with  respect 
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to  the  pending  proceedings  in  this  cause,  they  are  entitled  to  litigate 
the  suit  upon  a  different  security  from  other  suitors,  namely,  the  per- 
sonal responsibility  of  the  parties  in  the  cause.  I  am,  therefore,  of 
opinion,  that  the  lien  which  is  here  set  up  upon  the  proceeds  of  the 
freight  cannot  be  sustained,  and  I  must  comply  with  the  motion  of 
the  bondholder. 


The  Vernon,  Gimblett.^ 

January  22, 1842. 

Suit  for  damage  by  collision,  occasioned  to  a  foreign  yessel  off  Dungeness. 

Sentence  pronounced,  that  the  accident  was  occasioned  solely  and  entirely  by  the  default  of 
the  licensed  pilot  on  board,  under  the  provisions  of  the  statute  6  Geo.  IV. 

Exemption  of  the  owners  from  liability  denied  upon  the  ground  that  the  pilot  on  board  was 
not  a  duly  licensed  pilot  within  the  locality  where  the  accident  occurred. 

Construction  of  the  act  6  Geo.  lY.  c.  125,  sections  2  and  14. 

Owners  of  damaging  vessel  not  responsible. 

SemUe^  the  provisions  of  the  6  Geo.  IV.  equally  apply  in  cases  where  the  damage  is  done  by  a 
a  British  ship  to  the  property  of  foreigners,  as  in  cases  entirely  between  British  subjects, 
upon  the  principle  that  when  a  remedy  is  sought  to  be  obtained,  the  party  seeking  it  most 
take  it  according  to  the  law  of  the  country  in  which  it  is  to  be  enforced.^ 

In  this  case  a  suit  was  promoted  by  the  owners  of  The  Alsen,  a 
Norwegian  vessel,  against  The  Vernon  East  Indiaman,  for  dame^ 
occasioned  by  collision  at  sea. 

The  collision  occurred  off  Dungeness,  upon  the  12th  of  August 
last :  The  Alsen  proceeding  at  the  time  up  the  Channel,  bound  to 
Christiansand  ;  and  The  Vernon  bound  to  the  East  Indies,  and  pro- 
ceeding down  the  Channel  under  the  charge  of  a  Trinity-House 

pilot. 

[  *  317  ]      *  Upon  the  13th  January  the  cause  was  heard  upon  its 

merits  before  Trinity  Masters,  and,  under  their  advice,  the 

court  pronounced  that  The  Alsen  was  in  no  degree  to  blame,  and 

that  the  accident  was  occasioned  solely  and  entirely  by  the  default  of 

the  Trinity  pilot  who  was  in  charge  of  The  Vernon. 

A  question  of  law  was  subsequently  raised,  as  to  the  liability  of 
the  owners  of  The  Vernon  to  make  good  the  damage,  under  the  cir- 
cumstances of  the  case. 

The  counsel  for  The  Vernon  relied  upon  the  exemption  conferred 


1  [1  Notes  of  Cases,  277.]  »  [See  Pope  t;.  Nlckerson,  3  Stoiy,  R.  465-3 


HIGH  COURT   OF   ADMIRALTY.  318 


The  Vernon.    1  W.  Rob. 


by  the  General  Pilot  Act;  The  Vernon,  it  was  alleged,  being  in 
charge  of  a  pilot,  under  the  provision  of  the  statute,  and  the  accident 
having  been  occasioned  solely  and  exclusively  by  the*  default  of  that 
pilot 

For  the  owners  of  The  Alsen  it  was  contended  —  That  the  pilot 
in  charge  of  The  Vernon  was  not  a  duly  licensed  pilot,  within  the 
provision  of  the  statute  6  Geo.  IV.  c.  125  ;  that  the  second  section  of 
the  act  authorizes  the  Trinity  House  to  licence  pilots  to  conduct  ves- 
sels down  to  the  Isle  of  Wight,  "  save  and  except  as  hereinafter  pro- 
vided," and  the  fourteenth  section  empowers  the  lord  warden  of  the 
Cinque  Ports  to  license  pilots  within  certain  limits,  and  expressly 
provides,  <<  that  all  vessels  navigating  within  those  limits,  except  as 
hereinafter  provided,  shall  be  piloted  by  pilots  so  licensed,  and  by  no 
other  pilot  or  person  whatever;"  that,  under  the  exception  thus 
marked  out  in  the  second  section,  and  the  express  enactment  con- 
tained in  the  fourteenth  section,  the  pilot  in  charge  of  The  Vernon 
was  not  duly  licensed  to  conduct  the  ship  within  the  locality  where 
the  accident  occurred,  and  the  fact  of  his  being  in  charge 
*  would,  consequently,  work  no  exemption  from  liability  in  [  *  318  ] 
favor  of  the  owners,  under  the  provisions  of  the  General 
Pilot  Act,  which  had  been  relied  on.  The  circumstance  that  The 
Alsen  was  the  property  of  foreign  owners  was  also  urged  by  the 
counsel  for  the  owners  of  that  vessel,  in  arguing  the  case. 

For  the  owners  of  The  Alsen,  Queen^s  Advocate  and  Haggard, 

For  the  owners  of  The  Vernon,  Addams  and  Bayford. 

Per  Curiam. 

According  to  the  words  of  the  act  of  parliament,  and  the  construc- 
tion which  they  have  received  in  former  cases  of  this  kind,  the 
owners  of  The  Vernon  are,  primd  facie^  absolved  from  all  responsi- 
bility for  the  damage  which  has  been  occasioned  in  the  present 
instance.  It  has  been  said,  however,  that  the  principles  of  law  which 
have  been  laid  down  in  former  cases  do  not  apply  to  the  circum- 
stances of  this  particular  case,  and  for  this  reason,  namely,  that  it 
has  been  averred,  in  the  act  on  petition,  that  the  collision  took  place 
"  out  of  pilot's  water ; "  in  other  vords,  that  the  pilot  on  board  The 
Vernon  ought  not  to  have  been  appointed  by  the  Trinity  House,  but 
by  the  warden  of  the  Cinque  Ports.  It  has  also  been  suggested  by 
the  cgunsel  for  The  Alsen,  that  a  further  distinction  between  this 
case  and  the  former  cases  arises  from  the  circumstance,  that  the  ves- 
sel which  has  received  the  damage  is  a  foreign  vessel.     This  circum- 

VOL*  I,— w.  R.  19 
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stance,  it  has  been  urged,  furnishes  an  important  distinction,  and 
entitles  the  claim  of  The  Alsen  to  the  indulgent  consideration  of  the 

court ;  because  there  is  no  reciprocity,  and  if  resort  had 
[  *  319  ]  •  been  made  to  a  foreign  court,  the  decision  would  have 

been  different  Before  I  proceed  to  consider  the  particular 
sections  of  the  statute  which  have  been  discussed  in  the  argument,  I 
may  here  observe  that,  upon  the  general  principles  of  international 
law,  whoever  sues  in  the  courts  of  any  country  must  take  the  remedy 
which  the  law  of  that  country  allows.  If  a  contract  is  made  abroad, 
it  may  be  expounded  by  the  law  of  the  country  where  it  was  made, 
or  by  the  law  of  the  country  where  it  is  to  be  executed ;  but  where 
a  remedy  is  sought  to  be  obtained,  the  party  seeking  it  must  take  it 
according  to  the  law  of  that  country  in  which  it  is  to  be  enforced 
This  principle  is  distinctly  laid  down  in  the  case  of  Don  v.  Lipman, 
which  is  reported  in  the  fifth  volume  of  Clark  &  Pinnelly,  p.  1.  The 
judgment  in  that  case  was  delivered  in  the  House  of  Lords,  upon 
grave  deliberation,  and  the  decision  embraces  all  the  authorities  upon 
the  subject.  The  question,  in  that  case,  was  this,  whether,  upon 
certain  bills  of  exchange  which  had  been  given  in  France,  but  which 
were  to  be  enforced  against  the  acceptor  in  Scotland,  the  Scottish 
law  of  prescription  applied,  more  than  six  years  having  elapsed 
between  the  time  when  the  bills  became  due  and  the  action  was 
brought  It  was  the  opinion  of  the  House  of  Lords  that  the  remedy 
could  only  be  obtained  according  to  the  law  of  the  country  in  which 
the  suit  was  to  be  entertained.  The  principle  laid  down  in  the  case 
to  which  I  have  just  adverted  is,  I  apprehend,  conclusive  upon  me 
in  the  present  instance.  I  must  consider  myself  bound  by  the  deci- 
sion in  the  House  of  Lords ;  and  I  wish  it  to  be  understood  that,  in 

all  cases  which  may  be  brought  before  me,  I  shall  endeavor 
[  •  320  ]  to  *  administer  equal  and  impartial  justice,  whether  the 

subject-matter  of  the  action  be  the  property  of  British  or  of 
foreign  owners.  I  must  now  advert  to  the  psgrticular  sections  of  the 
5th  Geo.  IV.,  which  have  been  more  immediately  discussed,  and 
upon  which  the  counsel  for  the  owners  of  The  Alsen  have  mainly 
relied  in  support  of  The  Vernon's  liability  for  damage  in  the  present 
instance.  Looking  to  the  wording  of  the  sections  in  question,  it 
appears  to  me  that  the  case  is  attended  with  no  doubt  or  difficulty 
whatever.  By  the  second  section  it  is  enacted,  in  the  following 
words :  — "  It  shall  be  lawful  for  the  Corporation  of  the  Trinity 
House,  and  they  are  hereby  required,  after  due  examination,  to 
appoint  and  license,  under  their  common  seal,  fit  and  competent  per- 
sons duly  skilled  to  act  as  pilots,  for  the  purpose  of  conducting  all 
ships  and  vessels,  sailing,  navigating,  and  passing,  as  well  up  and 
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down,  or  upon  the  rivers  Thames  and  Medway,  and  all  and  every 
the  several  channels,  creeks,  and  docks  thereof  or  therein,  or  leading 
or  adjoining  thereto,  between  Orfordness  and  London  Bridge,  as 
also  from  London  Bridge  to  the  Downs,  and  from  the  Downs  west- 
ward, as  far  as  the  Isle  of  Wight."  If  this  section  had  ended  here, 
and  there  was  no  other  section  which  might  be  put  in  cbnflict  with 
it,  the  case  would  be  perfectly  clear ;  because  the  vessel  was  pro- 
ceeding from  London  Bridge  to  the  Isle  of  Wight,  in  charge  of  a 
Trinity  House  pilot ;  but  the0e  following  words  are  added :  -^  '<  And 
in  the  English  Channel,  from  the  Isle  of  Wight  up  to  London 
Bridge."  Now  upon  these  latter  words  of  the  section  some  doubt 
might  possibly  arise  if  a  Trinity  pilot  should  happen  to  be 
in  charge  of  a  vessel  coming  from  the  Isle  of  •Wight  to  [*321  ] 
London  Bridge ;  and  it  might  be  said  that  it  was  difficult 
to  reconcile  the  section  with  the  express  enactment  contained  in  the 
fourteenth  section.  The  words  of  the  fourteenth  section  are  as  fol- 
lows :  —  "  That  it  shall  be  lawful  for  the  lord  warden  of  the  Cinque 
Ports  and  constable  of  Dover  Castle,  or  his  lieutenant  for  the  time 
being,  and  they  are  hereby  required  to  appoint  and  license  fit  and 
competent  persons,  duly  skilled  $is  pilots,  for  the  purpose  of  conduct- 
ing all  ships  and  vessels  sailing,  navigating,  and  passing  from  or  by 
Dungeness,  up  the  rivers  Thames  and  Medway,  to  London  Bridge 
and  Rochester  Bridge,"  &c.  And  then  it  further  provides :  —  "  That 
all  ships  and  vessels  sailing,  navigating,  and  passing,  as  aforesaid, 
shall  be  conducted  and  piloted,  within  the  lim]|p  aforesaid,  by  such 
pilots  so  appointed  and  licensed,  and  by  no  other  pilot  or  person 
whatsoever."  As  I  have  already  noticed,  in  the  case  of  a  ship  con- 
ducted by  a  Trinity  pilot  from  the  Isle  of  Wight  to  London  Bridge, 
some  difficulty  might,  by  possibility,  arise  in  reconciling  the  two  sec- 
tions. In  this  case,  however.  The  Vernon  was  proceeding  under  the 
charge  of  the  pilot  on  board,  from  London  Bridge  to  the  Isle  of  Wight. 
The  difficulty,  therefore,  does  not  arise  in  the  present  instance,  and  I 
am  not  called  upon  to  express  any  opinion  upon  it 

As  regards  the  circumstances  of  the  case  before  me,  I  am  satisfied 
in  my  own  judgment,  that  no  contradiction  exists  between  the  two 
sections.    The  second  section,  it  appears  to  me,  sufficiently  empowers 
the  Trinity  House  to  license  pilots  for  the  purpose  of  navigating  ves- 
sels from  London  to  the  Isle  of  Wight ;  and  this  authority  is  in  no 
degree  circumscribed  by  the  terms  of  the  fourteenth  section. 
I  am,  therefore,  of  opinion  that  the  pilot  on  board  *  The  [  *  322  ] 
Vernon  was  a  legally  licensed  pilot ;  and  the  damage  hav- 
ing been  occasioned,  entirely  and  exclusively,  by  his  default,  I  must 
pronounce  that  the  owners  of  The  Vernon  are  not  responsible  for  the 
same.  ~ 
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The  Aurora,  Clark. 
'  Jannaiy  22, 1842.    , 

Appeal  from  magistrates'  award  in  a  case  of  salvage. 

Application  for  leave  to  withdraw  an  act  on  petition,  for  the  purpose  of  amendment,  after  m 
copy  had  been  delivered  to  the  adverse  proctor  in  the  suit,  refased. 

In  a  rejoinder,  the  matter  pleaded  must  be  confined  to  averments,  which  are  responsive  to  the 
facts  suggested  in  the  reply,  or  corroborative  of  the  original  statement,  bat  it  is  not  com- 
petent to  introduce  entirely  new  matter. 

Rejoinder  of  the  appellants,  defective  in  this  respect,  rejected. 

In  this  case,  which  was  an  appeal  from  the  award  of  magistrates 
in  cause  of  salvage,  an  application  was  made  by  the  counsel  for  the 
appellants  for  leave  to  amend  an  act  on  petition,  after  a  copy^  had 
been  delivered  to  the  proctor  for  the  respondents.  A  rejoinder  was 
also  given  in  by  the  appellants,  the  admission  of  which  was  opposed. 

The  court  now  delivered  its  opinion  upon  both  points,  and  the  pro- 
ceedings in  the  case  are  fully  noticed  in  the  judgment  of  the  court 

Haggard  and  Robertson^  for  the  appellants. 

AddamSj  contrd, 

[•323]         •JuDciireNT. 

Dr.  Lushington.  I  have  carefully  considered  the  proceed- 
ings which  have  taken  place  in  this  case.  It  appears  that  in  October 
last  the  salvage  service  in  question  was  rendered  to  this  vessel ;  that 
on  the  .30th  of  October  the  cause  was  heard  before  the  magistrates  at 


^  The  act  on  petition,  after  formally  setting  out  the  appeal  and  the  amoant  of  the 
award,  simply  alleged,  "  that  thd  said  pretended  award  is  exorbitant  and  cxcessiye,  as 
well  in  respect  of  the  value  of  the  said  ship  and  cargo  as  of  the  pretended  service 
rendered  by  the  said  respondents ;  wherefore  the  ssud  B.  &c.,  &c." 

The  reply  was  as  follows :  "In  the  presence  of  C,  who  submitted  that  the  said  award 
is  not  excessive  or  exorbitant,  either  in  respect  of  the  value  of  the  ship  and  caurgo,  as 
alleged  by  B.,  or  otherwise ;  and  by  reason  thereof,  &c.,  &c." 

The  rejoinder  set  forth  at  considerable  length  the  nature  of  the  salvage  service  in 
question,  the  proceedings  before  the  magistrates,  a  variety  of  contradictions  of  the  evi- 
dence  upon  which  the  magistrates'  award  had  been  made,  and  of  cfaai^ges  against  the 
salvors  and  the  official  authorities  at  Caernarvon,  and  concluded  with  an  aveiment, 
that  an  erroneous  estimate  had  been  taken  of  the  value  of  the  vessel  and  cargo,  and 
that  instead  often  or  twelve  thousand  pounds,  the  whole  value  thereof  did  not  auEioant 
to  the  sum  of  three  thousand  pounds. 
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Caernarvon,  where  one  of  the  parties  resided,  and  the  sum  of  400Z. 
was  awarded  as  a  salvage  remuneration.  From  this  award  an  appeal 
was  interposed  by  the  owners  of  the  vessel,  and  according  to  the  sta- 
tute the  appeal  must  have  been  made  within  thirty  days  from  the 
date  of  the  award ;  consequently,  from  the  time  of  the  appeal,  the 
otvners  had  the  whole  of  December  and  a  part  of  January  to  consider 
the  course  to  be  adopted  by  them  in  the  prosecution  of  their  appeal. 
If  they  had  been  desirous  to  bring  under  the  consideration  of  this 
court  facts  and  circumstances  which  did  not  appear  in  the  proceed- 
ings before  the  magistrates,  according  to  a  former  decision  of  the 
cDurt,^  they  were  at  liberty  to  have  pleaded  such  facts  in  an  act  on 
petition ;  but  in  so  doing  they  were  bound  to  set  forth  all  the  circum- 
stances intended  to  be  brought  before  the  court.  What,  then,  has  been 
the  course  pursued  in  the  present  instance  ?  On  the  3d  of  December, 
an  appearance  was  given  for  the  salvors,  the  respondents  in  the  cause, 
and  the  owners,  the  parties  appellant,  were  assigned  to  bring  in  their 
act  on  petition  on  the  default  day,  the  5th  of  January.  Previous  to 
that  day  copies  of  an  act  on  petition,  signed  by  counsel,  were  deli- 
vered to  the  proctor  of  the  adverse  parties.  The  original  act  so  deli- 
vered I  now  hold  in  my  hand,  and  it  is  certainly  one  of  a 
very  •  anomalous  description.  It  is  not  a  mere  nullity,  nei-  [  *  324  ] 
ther  does  it  contain  any  thing  very  stringent.  It  merely 
states  that  the  award  of  the  magistrates  is  excessive,  considering  the 
value  of  the  ship  and  the  circumstances  attending  the  salvage,  but  no 
other  circumstances  are  specified.  An  answer  to  this  act  was  given 
in  on  behalf  of  the  salvors,  simply  denying  that  the  award  is  exorbi- 
tant or  excessive,  and  the  appellants  were  assigned  to  bring  in  their 
reply  thereto. 

On  a  subsequent  day  a  reply  was  brought  in  by  the  owners,  the 
admission  of  which  was  opposed,  and  on  the  day  when,  according  to 
the  assignation  of  the  court,  the  act  on  petition  was  to  be  closed,  an 
application  was  made  to  me  in  court  for  leave  to  withdraw  the  ori- 
ginal act  on  petition  for  the  purpose  of  amending  it,  notwithstanding 
that  copies  thereof  had  been  signed  by  counsel  and  delivered  to  the 
proctor  on  the  other  side.  Under  these  circumstances  I  have  now  to 
consider  the  two  following  questions, — first,  whether  I  can  grant  the 
application  that  has  been  thus  made  to  the  court,  and,  secondly, 
whether  the  matters  set  forth  in  the  owner's  reply  are  admissible  in 
the  stage  of  the  proceedings  in  which  they  have  been  given  in.  Now, 
looking  to  the  practice  of  the  court,  it  appears  to  me,  that  I  should 


1  Case  of  The  Thomas  Wood,  Robinson,  A  B.  part  i.  vol.  i.  p.  18. 
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break  tbroagh  all  former  rules  and  regulations  in  conceding  the  prayer 
which  is  now  made  on  behalf  of  the  ovfhers  of  this  vesseL  In  so 
doing  I  should  entirely  defeat  the  object  for  which  the  order  for  the 
delivery  of  copies  of  the  proceedings  to  the  parties  in  a  cause  was 
established.     The  proctor,  when  he  receives  the  copy,  is  justified  in 

sending  it  to  the  parties  for  whom  he  is  engaged,  and  upon 
[  *  325  ]  *  the  contents  of  the  copy  so  delivered  the  instructions  for 

the  responsive  pleadings  are  framed.  Unless,  therefore,  the 
whole  of  these  proceedings  were  to  be  opened  de  novoy  a  precedent 
which  would  be  attended  with  manifest  inconvenience  to  the  practice 
of  the  court,  it  would  be  an  act  of  injustice  to  allow  the  appellants  in 
this  case  to  depart  from  the  case  which  has  been  set  up  by  them  upon 
the  present  occasion.  I  must,  therefore,  reject  the  application,  and, 
in  so  doing,  I  may  observe,  that  the  result  would  have  been  the  same 
if  the  act  on  petition  had  been  brought  in  upon  the  day  regularly 
assigned  by  this  court  for  its  delivery.  The  next  question,  then,  is, 
whether  the  reply  which  has  been  brought  in  by  the  owners  can  be 
admitted  as  responsive  to  the  salvors'  answer  to  the  act  on  petition  ? 
It  contains  much  new  matter,  consisting  of  charges  against  the  magis- 
trates, charges  against  the  salvors,  and  also  against  the  parties  bj 
whom  the  former  proceedings  are  conducted. 

In  admitting  a  plea  of  this  description,  I  should  overthrow  all  the 
principles  of  pleading.  The  first  step  in  all  legal  pleadings  is  the 
statement  of  the  case  intended  to  be  set  up  by  the  party  promoting 
the  suit.  The  defendant  next  states  his  case  in  answer,  and  the  pro- 
moter of  the  suit  is  then  at  liberty  to  reply  to  the  facts  suggested  in 
the  answer,  or  to  corroborate  his  own  original  statement,  bat  it  is 
not  competent  for  him  to  introduce  entirely  new  matter.  The  court 
is  at  all  times  anxious  to  show  indulgence  when  it  can  do  so  with 
propriety,  but  looking  to  the  facts  set  forth  in  the  plea  now  under 

consideration,  I  must  hold  that  in  admitting  them  I  should 
[  •  326  ]  violate  all  the  principles  of  *  pleading.     I  must  therefore 

reject  the  reply  of  the  owners  as  inadmissible. 
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The  Sophie,  Gastavns. 

January  31,  1842. 

In  ^oceedingfl  in  the  Court  of  Admiraltj,  the  ootirt  will  require  security  for  costs  to  be  given 
in  cases  in  which  the  owners  are  resident  out  of  the  jurisdiction  of  the  court. 

The  fact  of  a  vessel  being  under  arrest  of  the  court  in  a  former  suit  will  not  enable  the  court 
to  apply  its  process  for  the  enforcement  of  the  payment  of  the  costs  of  a  second  suit  if  it 
should  be  necessary. 

In  this  case  an  action  had  been  commenced  against  the  owners  of 
The  Druid,  a  steam-tng  belonging  to  the  port  of  Liverpool,  for  damage 
alleged  to  have  been  wilfully  committed  upon  The  Sophie,  a  Danish 
sloop,  upon  the  12th  of  October  last. 

An  act  on  petition  was  given  in  on  behalf  of  The  Sophie,  and  in 
bringing  in  the  reply  of  the  owners  of  The  Druid,  the  Queen's  Advo- 
cate moved  the  court  to  decree  security  for  the  costs  of  the  suit  to 
be  given  by  the  master  of  The  Sophie,  that  vessel  being  a  foreign 
vessel,  and  the  owners  being  resident  abroad,  out  of  the  jurisdiction 
of  the  court. 

The  motion  was  opposed  on  behalf  of  the  owners  of  The  Sophie 
by  AddamSy  upon  the  ground  that  the  application  was  altogether  un- 
necessary, inasmuch  that  The  Sophie  was  already  under  the  arrest 
of  the  court  in  another  suit,  which  had  been  brought  against  her  for 
necessaries  supplied  under  the  statute  3  &  4  Victoria. 

Per  Curiam. 
It  is  undoubtedly  a  great  hardship  upon  parties  who  are  resident 
in  this  country  to  be  sued  where  there  is  no  chance  of  obtaining  an 
indemnity  for  the  costs,  if  they  should  be  successful  in  the  result  of 
the  suit.     Upon  this  principle  I  am  disposed,  unless  under  particular 
exceptions,  to  require  that  security  for  the  costs  should  be  given  in 
all  cases  in  which  the  owners  are  resident  out  of  the  juris- 
diction *  of  the  court.     Looking  to  the  practice  of  other  [  *  327  ] 
courts  I  find  this  rule  to  prevail,  both  in  the  courts  of  com- 
mon law  and  equity,  and  I  shall  certainly  apply  it  in  the  present 
case,  unless  I  find  myself  precluded  by  the  objection,  that  The  Sophie 
has  already  been  arrested  by  the  process  of  the  court  in  another  and 
a  different  suit.     If  I  could  satisfy  my  mind  that  having  a  hold  of  the 
vessel  in  another  suit  I  could  apply  the  process  of  the  court  to  enforce 
the  payment  of  the  costs  of  this  suit,  if  it  should  be  necessary,  I 
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should  decline  to  interfere  in  the  present  instance,  because  the  principle 
would  then  fail  upon  which  security  for  the  costs  is  required,  namely, 
that  unless  this  security  be  given,  the  adverse  party  in  the  suit  has 
no  chance  of  obtaining  his  costs  if  he  should  be  entitled  to  them. 
Under  the  circumstances  of  the  case  I  am  unable  to  arrive  at  any 
such  conclusion ;  I  must  therefore  direct  security  to  be  given,  and 
shall  fix  that  security  in  the  sum  of  100^ 


The  Persian.^ 

January  31,  1842. 

In  cases  of  salrage  the  court  is  disposed  to  discountenance  the  taking  out  a  commission  of 
appraisement.  Where  the  value  of  the  yessel  is  disputed,  and  a  commission  is  taken  out, 
unless  there  be  a  great  disparity  between  the  value  stated  by  the  owners  and  the  actual 
yalne,  the  party  taking  out  the  commission  will  be  liable  to  the  costs  of  Uie  appraisement. 

In  this  case,  which  was  a  cause  of  salvage,  the  owners  of  the  vessel 
proceeded  against  stated  the  value  of  the  ship  to  be  1,800^  The  sal- 
vors, being  dissatisfied  with  this  estimate,  took  out  a  commission 
of  appraisement,  and  the  commissioners  returned  the  value  to  be 
1,780/. 

In  delivering  judgment  upon  the  merits  of  the  case  the  court 
observed  to  the  following  effect :  "  In  cases  of  salvage,  unless  there 
be  a  very  great  disparity  between  the  value  stated  on  the  part  of  the 
owners  and  the  actual  value  of  the  property,  the  court  is  greatly  dis- 
posed to  discountenance  the  measure  of  taking  out  a  com- 
[  •  328  ]  mission  of  appraisement    *  Whenever  such  a  commission 
is  taken  out,  and  ultimately  appears  that  the  party  taking 
out  the  commission  has  done  so  in  error,  the  court  will  enforce  the 
•rule,  that  the  party  so  proceeding  shall  pay  the  costs  which  may  be 
x>ccasioned  to  the  other  party.     In  this  case  I  must  direct  all  costs 
attending  the  commission  of  appraisement  to  be  borne  by  the  sal- 
vors." 

Upon  the  merits  of  the  case  the  court  pronounced  a  tender  of  150L 
to  be  insufficient,  and  awarded  the  sum  of  270/. 

For  the  salvors,  QueerCs  Advocate  and  White. 
For  the  owners,  Phillimore  and  Jenner. 
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The  Eliza,  Walwick.^ 

Janaary  31,  1842. 

Costs  of  reference  of  disputed  items  in  a  bond  of  bottomry  decreed  against  the  bondholder  —  a 
redaction  of  nearly  one  fourth  of  the  original  demand  being  made  by  the  registrar  and  mer- 
chants. 

This  was  a  question  of  costs  in  a  cause  of  bottomry.  The  bond 
had  been  referred  to  the  registrar  and  merchants,  and  had  undergone 
in  the  registry  considerable  reductions,  amounting  nearly  to  one  fourth 
of  the  original  demand. 

Per  Curiam. 

The  only  question  which  the  court  has  to  determine  is  as  to 
the  costs.  It  appears  that  the  suit  was  originally  brought  by  Baring, 
Brothers,  &  Co.,  the  legal  holders  of  the  bond  against  Champion  and 
others,  the  owners  of  this  vessel.  The  parties  against  whom  the  suit 
had  been  commenced  did  not  think  fit  to  contest  the  general  validity 
of  the  bond.  They  therefore  acknowledged  its  legality  in  acts  of 
court,  and  prayed  to  have  the  items  referred  to  the  investigation  of 
the  registrar  and  merchants.  The  result  of  this  reference 
Tias  been,  that  from  the  •  original  demand  of  606/.  95.  Id.  [  *  329  ] 
the  bond  has  been  reduced  to  the  sum  of  446/.  8s.  6d. ;  in 
other  words,  that  nearly  one  fourth  of  the  original  claim  has  been 
disallowed.  Under  these  circumstances  the  question  arises,  how  far 
the  bondholders  are  entitled  to  the  costs?  Now  up  to  the  period 
when  the  reference  was  directed,  I  think  that  they  are  clearly  entitled 
to  be  indemnified  in  the  expenses  which  they  have  incurred  in  enforc- 
ing the  payment  of  the  bond.  Up  to  that  period  they  had  no  option 
but  to  proceed  in  this  court,  for  the  purpose  of  establishing  the  vali- 
dity of  the  bond.  From  the  time  however  when  the  accounts  were 
contested  in  the  registry  they  must  bear  the  consequences  of  the 
investigation,  which  they  have  themselves  rendered  necessary  in 
asserting  a  demand  so  much  larger  than  they  have  been  enabled 
legally  to  maintain. 

I  therefore  decree  the  costs  to  the  bondholder  up  to  the  time  only 
of  the  decree  pronouncing  for  the  bond,  and  I  condem'n  the  bondhold- 
ers in  the  costs  of  the  report,  and  in  all  costs  of  the  suit  occurring 
subsequently  thereto. 
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The  Zephyrus,  Blake.^ 
February  17,  1842. 

Claim  for  salyage  for  rescuing  the'  master  and  crew,  the  yessel  itself  not  h&Ting  bees 

salved. 
Construction  of  the  statute  1  &  2  Geo.  IV.,  c.  75,  s.  8. 
FroTisions  of  8th  section  confined  to  the  magistrates  at  the  outports,  and  confer  no  additional 

powers  upon  the  Court  of  Admiralty  in  the  first  instance. 
Not  competent  for  the  Court  of  Admiralty  to  decree  a  salvage  award  for  the  preserratioa  of 

life  alone.3 
Claim  of  salvors  rejected. 

This  was  a  cause  of  salvage,  promoted  by  the  master  and  crew  of 
a  Yarmouth  life-boat,  for  rescuiog  the  crew  of  The  Zephyrus,  under 
the  circumstances  noticed  in  the  judgment  of  the  court 

Haggard^  for  the  salvors,  referred  to  the  8th  section  of  the  statute 
1  &  2  Geo.  IV.,  c.  75,  and  to  case  of  The  Queen  Mab,  3  Haggard, 
p.  242. 

AddamSy  contrd^  for  the  owners. 

[•330]    ^      •Judgment. 

Dr.  Lushington.  The  substance  of  the  present  case 
may  be  stated  in  a  few  words ;  it  is  as  follows :  the  persons  who 
claim  as  salvors,  whilst  the  vessel  was  in  very  considerable  danger, 
made  most  meritorious  efforts  to  render  assistance.  As  regards  the 
preservation  of  the  ship  and  cargo  those  efforts  were  unsuccessful, 
but  the  asserted  salvors  were  ultimately  enabled  to  bring  off  from  the 
wreck  the  master  and  the  crew,  and  to.  land  them  in  safety  upon  the 
coast  of  Yarmouth.  Under  these  circumstances,  a  suit  has  been  insti- 
tuted, and  the  act  on  petition  of  the  parties  suing  concludes  with  the 
following  prayer :  That  the  court  would  decree  them  such  amount  of 
salvage  as  may  be  fitting,  "  for  having  been  instrumental  in  saving 
and  having  saved  the  lives  of  the  crew  and  the  master."  The  first 
question  that  arises  is  this,  whether,  under  the  general  principles 
which  govern  the  practice  of  this  court,  I  hdve  any  authority  to 
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make  an  award  of  salvage  against  the  owners,  where  the  vessel  has 
not  been  actually  saved?  In  considering  this  point,  I  must  examine 
it  in  the  abstract,  without  importing  into  the  consideration  the  fact  that 
life  has  been  rescued,  or  the  act  1  &  2  Geo.  IV.,  which  has  been 
relied  on  by  the  counsel  for  the  salvors  in  the  present  instance.  Now 
I  apprehend  that,  upon  general  principles,  a  mere  attempt  to  save 
the  vessel  and  cargo,  however  meritorious  that  attempt  may  be,  or 
whatever  degree  of  risk  or  danger  may  have  been  incurred,  if  unsuc- 
cessful, can  never  be  considered  in  this  court  as  furnishing  any  title 
to  a  salvage  reward.  The  reason  is  obvious,  namely,  that  salvage 
reward  is  for  benefits  actually  conferred,  not  for  a  service 
•attempted  to  be  rendered.  Dismissing,  therefore,  from  my  [  *  331  ] 
consideration  the  endeavors  which  are  stated  to  have  been 
made  by  the  salvors  to  save  the  property  of  the  owners,  I  next  pro- 
ceed to  consider  the  more  material  ground  upon  which  the  claim  of 
the  promoters  of  the  suit  is  founded,  namely,  the  successful  rescue  of 
the  master  and  the  crew  who  were  on  board  the  vessel  at  the  time. 
Now,  looking  to  general  principles  and  to  the  established  practice  of 
the  court,  I  am.  clearly  of  opinion,  that  this  court  has  no  authority  to 
direct  a  salvage  award,  upon  the  ground  alone,  that  the  lives  of  per- 
sons on  board  a  vessel  in  distress  have  been  preserved  by  the  suc- 
cessful exertions  of  the  parties  suing.  The  jurisdiction  of  the  court, 
in  salvage  causes,  is  founded  upon  a  proceeding  against  property 
Vhich  has  been  saved,  and  I  am  at  a  loss  to  conceive  upon  what 
principle  the  owners  can  be  made  answerable  for  the  mere  saving  of 
life.  The  authority  of  decided  cases  is  directly  against  any  such 
proposition,  and  I  have  always  understood  it  to  have  been  settled 
by  Lord  Stowell  as  the  law  of  the  court,  that  it  is  impracticable 
for  parties  to  prefer  a  salvage  claim  in  the  Court  of  Admiralty, 
merely  on  account  of  having  saved  the  lives  of  individuals  from 
impending  danger  or  destruction.  Does,  then,  the  8th  section  of 
the  act  of  parliament,  which  has  been  referred  to,  confer  upon  the 
court  any  jurisdiction  upon  these  matters,  which  it  did  not  pos- 
sess antecedently  to  the  passing  of  the  statute.  The  words  of 
the  8th  section  are  these :  "  or  for  being  instrumental  in  saving  the 
life  or  lives  of  any  person  or  persons  on  board  the  said  ship  or  ves- 
seL"  Now  the  whole  of  the  8th  section,  it  is  to  be  observed, 
rejfers  not  to  any  power  which  is  to  be  exercised  •by  the  [•332] 
Ck>urt  of  Admiralty;  but  is  intended  solely  to  give  addi- 
tional power  and  authority  to  the  magistrates  at  the  outports  to 
award  salvage.  Can  I  then  come  to  the  conclusion  that  the  words 
of  the  statute,  which  simply  purports  to  bestow  certain  additional 
powers,  and  confines  those  powers  solely  to  the  commissioners  of  the 
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Cioque  Ports  and  the  justices  of  the  peace,  confer  upon  the  court  an 
authority  which  it  did  not  previously  possess  ? 

Before  I  take  upon  myself  to  exercise  an  authority  so  at  variance 
with  the  former  practice  of  the  court,  I  must  be  satisfied,  either  by 
direct  expressions,  or  by  necessary  implication  from  the  words  of  the 
statute,  that  I  am  justified  in  so  doing.  The  8th  section  of  the  act 
which  has  been  referred  to  conveys  no  such  conviction  to  my  mind. 
Whether  it  gives  authority  to  the  magistrates  or  the  commissioners 
of  the  Cinque  Ports  to  entertain  questions  of  salvage,  under  the  cir- 
cumstances of  this  case  it  is  unnecessary  for  me  to  determine.  K  it 
does  confer  upon  them  this  authority,  it  may  incidentally,  by  way  of 
appeal,  confer  upon  this  court  also  a  power  to  interfere.  In  the  first 
instance,  however,  it  is  clear,  in  my  judgment,  that  the  act  in  ques- 
tion does  not  bestow  any  additional  authority  upon  the  court,  which 
the  court  was  not  entitled  to  exercise  before  the  passing  of  the  act 
These  observations  dispose  of  the  questions  which  I  have  been  called 
upon  to  determine  in  this  case,  but  before  I  conclude  I  will  shortly 
advert  to  another  point  that  has  been  pressed  upon  the  court  in  the 
argument  of  the  counsel  for  the  salvors.  It  has  been  said,  that  in  a 
former  case  the  court  has  entertained  the  question,  and  awarded  a 
salvage  remuneration,  under  circumstances  precisely  similar 
[  *  333  ]  with  the  present  case,  *  and,  in  support  of  this  assertion,  the 
case  of  The  Queen  Mab,^  decided  by  Sir  John  Nicholl,  has 
been  cited. 

In  that  case  it  is  evident  that  The  Beulah  rendered  no  assistance 
whatever  of  a  salvage  character  to  the  property  of  the  owner  of  The 
Queen  Mab,  but  she  did  rescue  the  lives  of  the  master  and  crew,  and 
the  act  on  petition  in  support  of  the  salvor's  claim  expressly  referred 
to  the  eighth  section  of  the  act  of  parliament  which  has  been  referred 
to  in  this  case.  The  learned  judge,  therefore,  who  decided  that  case, 
must  have  had  all  the  circumstances  under  his  consideration,  and  be 
awarded  the  sum  of  30/.  to  The  Beulah  for  the  assistance  she  had 
rendered  in  the  preservation  of  the  lives  of  the  crew.  Looking  to  the 
general  circumstances  of  the  two  cases,  it  is  undoubtedly  difficult  to 
find  any  material  distinction  between  them.  I  cannot  see  any  sound 
distinction  between  the  case  of  a  vessel  salved  by  one  set  of  salvors, 
and  the  crew  by  another,  and  a  case  in  which  the  crew  were  rescued 
and  no  assistance  whatever  was  rendered  to  the  vessel.  One  con- 
sideration, however,  suggests  itself  with  reference  to  The  Queen 
Mab,  which  it  is  not  unimportant  to  notice,  namely,  that  the  vessel 
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was  a  derelict ;  and  Sir  John  NichoU,  in  awarding  a  remuneration  to 
The  Beulah,  had  not  to  contend  with  any  opposition  on  the  part  of 
the  owners  of  The  Queen  Mab.  I  cannot,  therefore,  suppose  that 
Sir  John  Nicholl  intended  his  decision  in  The  Queen  Mab  to  be  re- 
garded as  a  deliberate  and  binding  decision;  and  I  feel  that  I  am 
doing  no  disparagement  to  that  learned  judge,  in  not  considering  it 
as  conclusive  upon  me  in  the  opinion  which  I  have  formed  with 
respect  to  the  present  case. 

*  I  therefore  reject  the  claim  of  the  salvors,  but  I  shall  not  [  *  334  ] 
condemn  them  in  the  costs. 


The  Ocean,  Witham. 

Fcbraai^  25,  1842. 

In  salvage  causes  where  damage  has  been  sustained  by  the  salrors'  vessel,  a  tender  to  stop 
the  action,  and  entitle  the  party  making  it  to  the  benefit  of  a  tender  in  court,  must  include 
the  amount  of  the  damage  which  has  been  sustained. 

In  this  case,  which  was  a  case  of  salvage,  a  tender  of  20/.  had  been 
made  by  the  owners,  and  rejected  by  the  salvors. 

It  was  stated  by  the  salvors  in  their  act  on  petition,  that  their  ves*- 
sel  had  sustained  considerable  damage  in  rendering  the  assistance. 
This  was  not  denied  by  the  other  side,  and  it  was  also  admitted  by 
the  owners  that  the  tender  which  had  been  made,  was  confined 
to  the  salvage  service  alone,  and  was  not  intended  to  cover  the  ex- 
penses of  the  alleged  damages. 

In  deciding  upon  the  merits  of  the  case,  the  following  observations 
were  made  by  the  court. 

"  If  my  judgment  was  to  be  formed  simply  upon  the  services  which 
have  been  performed,  I  should  not  be  disposed  to  say  that  the  tender 
was  not  a  sufficient  and  adequate  reward.  In  deciding  the  case, 
however,  I  cannot  leave  out  of  the  consideration  the  circumstance 
which  has  been  stated  by  the  salvors  in  the  petition,  and  is  not  denied 
on  the  other  side,  namely,  that  the  steam-vessel  has  been  in  some  de- 
gree damaged  in  rendering  the  services  in  question.  It  is  admitted 
by  the  owners  that  the  sum  of  20/.  which  has  been  tendered,  is  not 
intended  to  cover  the  expenses  of  repairing  the  alleged  damage ;  it  is 
clear,  therefore,  that  if  I  were  to  pronounce  for  the  tender  as  sufficient 
for  the  services,  it  would  be  no  compensation  for  the  damages,  and 
in  order  to  fix  upon  the  owners  of  The  Ocean  the  further  ex- 
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[  •  335  ]  *  pense  of  repairing  these  damages,  it  would  be  necessary 
to  ascertain  their  real  extent,  in  the  first  instance,  by  a  refer- 
ence to  the  register  and  merchants.  I  am,  therefore,  under  the  neces- 
sity of  overruling  the  tender,  and  I  wish  it  to  be  understood,  that 
where  it  is  alleged  in  act  on  petition,  that  certain  services  have  been 
rendered,  and  certain  damages  incurred,  a  tender  to  stop  the  action 
and  to  entitle  the  party  making  it  to  all  the  benefits  of  a  tender  in 
court,  must  include  all  the  damages  which  may  have  been  sostained 
Tender  overruled.  45/.,  inclusive  of  damages,  awarded,  together 
with  the  salvors'  costs. 


The  Whilelmine. 

March  2^  1842. 

A  proctor  of  the  Coart  of  Admiralty  personally  condemned  in  the  costs  of  the  suit  for  not 
setting  forth  the  names  of  the  parties  for  whom  he  appeared,  when  directed  ao  to  do  by  a 
decree  of  the  conrt. 

This  was  a  cause  of  salvage  promoted  by  the  master,  the  owner, 
and  crew  of  the  steam-vessel  Robert  Burns,  against  The  Whilelmine, 
a  Hanoverian  galliot.  ' 

Upon  the  merits  of  the  case,  the  court  Ueing  of  opinion  that  no 
salvage  service  had  been  rendered,  dismissed  the  owners  of  the  galliot 
and  condemned  the  asserted  salvors  in  the  costs  of  the  suit.^  Upon 
a  subsequent  court  day,  June  29th,  the  costs  not  being  paid,  the 
court,  upon  motion  by  the  proctor  for  the  owners,  assigned  the  proc- 
tor for  the  asserted  salvors  to  set  forth  his  client's  names,*  and,  in 
obedience  to  the  decree  of  the  court  on  the  5th  of  July,4he  proctor 
for  the  salvors  brought  in  the  register  of  the  steam-vessel,  in  which  it 

appeared  that  a  Mr.  Robinson  was  the  sole  registered  owner. 
[  •  336  ]  It  was  also  stated  by  the  proctor  for  the  salvors  that  •  he 

did  not  know  who  his  parties  were ;  the  action  being  entered 
for  the  master,  owner,  and  crew  generally,  as  a  matter  of  course,  in 
the  usual  form  in  cases  of  this  kind.  A  monition  was  issued  against 
Mr.  Robinson  for  the  payment  of  the  costs,  and  an  appearance  being 
given,  it  was  alleged  in  his  behalf,  that  he  had  been  no  party  to  the 
original  action,  which  had  been  entered   without   his   sanction  or 


1  [See  the  report  1  Notes  of  Cases,  376  ;  S.  C.  2  Notes  of  Cas^  19,  213.] 
^  [See  1  Notes  of  Cases,  380.] 
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knowledge. '  The  court  therefore  dismissed  him  with  his  costs.  The 
proctor  for  the  owners  then  prayed  for  a  monition  against  the  proc- 
tor for  the  salvors  to  fix  him  personally  with  the  costs,  when  the  latter 
prayed  to  be  heard  on  his  petition  in  objection  to  the  said  monition. 
An  act  on  petition  was  given  in,  and  the  question  was  ai'gued  by 
Addamsj  for  the  proctor  of  the  salvors. 

Boggard  and  Harding^  for  the  owners  of  The  Whilelmine. 

Judgment. 

Dr.  Lushinoton.     The  question  which  has  been  mooted  in  this 
case  is  of  serious  importance  as  regards  the  practice  of  this  court,  its 
course  of  proceeding,  and  its  power  of  enforcing  its  decrees.    I  regret, 
indeed,  that  the  discussion  bae  taken  place,  because  I  believe  that 
such  a  discussion  must  be  detrimental  to  the  best  interests  of  the  pro- 
fession, and  because  it  also  relates,  in  some  degree,  to  the  personal 
conduct  of  an  experienced  and  respectable  practitioner  of  the  court    I 
must,  however,  address  myself  to  the  questiqn  which  I  have  to  decide, 
and  determine  it  according  to  the  best  of  my  ability,  in  the  manner 
which  I  think  the  justice  of  the  case  requires.     Now,  looking  to  the 
ancient  practice  of  the  court,  it  is  perfectly  clear  that  the 
rules,  with  regard  to  *  appearances  in  the  Court  of  Admi-  [  *  337  ] 
ralty,  were  originally  the  same  as  are  now  adopted  in  the 
ecclesiastical  courts. 

In  the  more  modern  practice  of  this  court,  these  rules,  it  is  true, 
have  been  relaxed  for  the  convenience  of  the  practitioners,  and  for  a 
period  of  probably  not  less  than  two  hundred  years  proctors  have 
been  permitted  to  appear  on  behalf  of  parties  suing  without  being 
called  upon  to  exhibit  any  proxy,  as  is  the  indispensable  custom  in 
the  Ecclesiastical  Courts.  The  first  question,  then,  which  I  must 
consider  in  the  present  instance,  is  this : — what  is  the  duty  and  what 
the  responsibility  attaching  upon  a  proctor  who  so  appears  without 
exhibiting  a  proxy?  Upon  general  principle  I  apprehend  that  the 
court  is  entitled  to  expect  from  such  proctor,  when  he  does  appear, 
that  he  be  duly  authorized  by  some  person  having  an  interest  in  the 
cause  in  issue,  or  that  he  should  have  a  justifiable  and  strong  ground 
for  believing  that  the  individual  for  whom  he  appears  has  such  an 
interest.  I  apprehend,  further,  that  at  any  period  of  the  cause,  and 
at  any  time  before  the  case  is  dismissed  out  of  court,  the  court  has  a 
right  to  call  upon  that  proctor  to  state,  not  generally,  but  specifically 
by  name,  the  whole  of  the  parties  for  whom  he  is  authorized  to 
appear.  The  authority  of  the  court  to  make  this  demand  upon  the 
proctor  is,  I  conceive,  inherent  in  the  jurisdiction  of  this  cottrt  in  com- 


338  CASES   DETERMINED  IN   THE 

The  Whilelminc.    I  W.  Rob. 


mon  with  all  other  courts,  and  is  absolutely  essential  \o  the  dufc 
administration  of  justice,  for  the  purpose  of  preventing  unauthorized 
litigation.  If  it  were  otherwise,  what  would  be  the  consequence  in 
regard  to  the  proceedings  in  this  court  ?  The  consequence  would  be 
that  proctors  might  appear  for  individuals  who  either  were  not  in 

existence,  or  for  persons  who  gave  no  authority,  or  who, 
[  •  338  ]  assuming  the  *  names  of  others,  might  take  the  chance  of  a 

decree  being  made  in  their  favor,  without,  at  any  time,  being 
obnoxious  to  the  consequences  of  an  unsuccessful  litigation.  In 
reference  to  the  circumstances  of  this  particular  case,  it  has  been  con- 
tended in  argument,  that,  admitting  that  the  proctor  for  the  asserted 
salvors  was  bound  to  exhibit  a  proxy  when  demanded,  or  to  set  forth 
the  names  of  the  clients  who  authorized  his  appearance ;  yet  the  proc- 
tor for  the  owners  of  The  Whilelmine  should  have  made  the  demand 
at  an  earlier  period  of  the  cause,  and'  that  having  neglected  to  make 
the  demand  he  is  precluded  from  enforcing  it  in  this  stage  of  the  pro- 
ceedings. Now,  in  my  view  of  the  question,  this  position  cannot  be 
maintained,  and  for  this  reason,  that  the  demand  for  the  exhibition  of 
a  proxy  is  contrary  to  the  ordinary  practice  of  the  court,  and,  as  far 
as  my  experience  extends,  I  am  not  aware  of  any  instance  within  my 
own  recollection  in  which  such  a  demand  has  been  made.  I  cannot 
think,  therefore,  that,  unless  there  be  very  peculiar  circumstances  in 
the  case,  a  proctor,  in  not  making  the  demand,  could  be  chargeable 
with  laches,  or  be  deemed  in  any  measure  in  fault  for  following  a 
precedent  which  has  thus  been  sanctioned  by  the  long-continued  and 
uniform  practice  of  the  court  itself.  It  has,  indeed,  been  suggested, 
that  there  is  this  peculiarity  in  the  circumstances  of  the  present  case, 
namely: — that  it  is  a  cause  of  salvage,  and  the  salvage  service  has 
been  directly,  put  in  issue  ;  it  is,  therefore,  a  case  in  which  the  owners 
of  the  vessel  proceeded  against,  if  successful,  would  have  been  enti- 
tled to  their  costs,  and,  consequently,  the  precaution  should  have 

been  adopted.     If  tKis  doctrine  were  to  be  received,  there  is 
[  *  339  ]  scarcely  a  case  of  salvage  or  of  collision  which  would  *  not 

afford  the  same  pretext  for  a  demand  for  the  production  of 
a  proxy.  If  I  were  to  sanction  the  argument  which  has  thus  been 
advanced,  I  must  go  a  great  deal  further,  and  hold,  that  in  every  case 
whatever  in  which  the  party  proceeding  may  possibly  be  condemned 
in  the  costs,  in  order  to  recover  those  costs  the  proctor  for  the  party 
proceeded  against  must,  of  necessity,  demand  a  proxy.  The  conse- 
quence of  such  a  doctrine  must  clearly  be,  that  the  proceedings  in 
this  court  would  be  embarrassed  to  an  extent  difficult  to  be  defined, 
and  the  suitors  would  be  put  to  such  inconvenience  as  would  almost 
deter  them  from  resorting  to  this  court  at  all.    I  am  of  opinion,  there- 
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fore,  looking  to  the  circumstances  of  this  caSe,  that  the  proctor  for  the 
salvors  was  bound  to  be  prepared  with  the  names  of  those  persons 
who  authorized  him  to  proceed,  and  that  no  laches  is  imputable  to 
the  proctor  for  the  owners  of  The  Whilelmine  in  not  denianding  a 
proxy,  and  in  not  requiring  the  names  to  be  set  forth  in  the  earlier 
stages  of  these  proceedings.  Having  stated  my  opinion  upon  this 
part  of  the  case,  I  must  now  advert  to  a  topic  which  has  been  pressed 
in  argument,  and  which  is  of  considerable  importance,  although,  per- 
haps, it  may  not  require  an  immediate  decision  in  the  present  instance ; 
I  allude  to  the  case  which  has  been  suggested,  where  a  party  having 
authorized  a  proctor  to  appear  for  him,  and  no  proxy  having  been 
demanded,  such  party  having  been  condemned  in  the  costs,  should 
endeavor  to  evade  the  payment  of  those  costs,  upon  the  plea  that  he 
had  not  given  any  proxy  to  the  proctor  proceeding  for  him.  I  am 
not  aware  that  this  question  is  likely  to  be  raised  upon  the  present 
occasion  ;  thus  much,  however,  I  feel  it  my  duty  to  intimate 
most  •distinctly,  that,  if  any  such  question  should  ever  occur,  [  *  340  ] 
and  the  party  condemned  in  the  costs  should  refuse  to  pay 
the  costs  awarded,  I  would  most  assuredly  attach  him ;  and  if  he 
thought  that  that  attachment  was  not  according  to  due  course  of  law, 
I  would  leave  him  to  resort  to  some  other  court  for  the  purpose  of 
obtaining  his  redress.  In  declining  to  pursue  this  course  I  should  be 
guilty  of  the  greatest  injustice  ;  fpr  what  would  be  the  effect  of  my 
holding  back  the  exercise  of  the  court's  authority  under  the  circum- 
stances I  have  stated  ?  An  individual  would  give  his  authority  to  a 
proctor  to  enter  into  a  litigation  on  his  behalf,  and  would  take  the 
benefit  of  a  decree  if  the  result  of  that  litigation  should  be  in  his 
favor ;  but  if  it  should  so  happen  that  the  decree  was  adverse  to  him, 
he  would  be  in  a  situation  to  turn  round  upon  the  court  and  defy  the 
execution  of  its  power  to  do  justice  to  the  other  party.  I  cannot 
conceive  such  to  be  the  law  or  practice  of  the  court.  I  apprehend 
the  practice  of  the  court  to  be  this,  that  a  proctor  is  at  liberty  to  com- 
mence or  defend  a  suit  upon  his  own  responsibility  without  the  pro- 
duction of  any  proxy,  and  that  he  is  bound  to  produce  his  parties 
before  the  court  when  called  upon  so  to  do. 

This,  in  my  apprehension,  is  the  rule  of  practice  which  the  court  is 
bound  to  enforce,  and  I  should  be  most  reluctant  to  depart  from  it  by 
requiring  a  proxy  to  be  exhibited,  because  it  is  perfectly  obvious  that 
such  an  alteration  of  the  rule  would  be  highly  injurious  to  the  pro- 
ceedings in  the  court,  and  would  defeat  the  main  object  of  its 
summary  jurisdiction,  namely,  that  the  proceedings  should  be  as 
expeditious  and  inexpensive  as  possible.  Without  entering 
minutely  into  the  details  of  the  case  itself,  it  may  be  *  expe-  [  *  341  ] 
20* 
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dient  that  I  should  now  briefly  advert  to  the  proceedings  which 
have  taken  place  in  the  cause.  The  action  was  originally  an  ac- 
tion of  salvage,  in  which  an  appearance  was  given  for  the  asserted 
salvors  by  the  proctor  against  whom  the  monition  is  now  prayed. 
The  court  was  of  opinion  that  no  salvage  had  been  rendered,  and 
pronounced  its  decree  accordingly,  condemning  the  alleged  salvors  in 
the  costs  of  the  suit.  In  terms,  the  decree  condemned  the  master 
the  owner,  and  the  crew,  conforming,  as  a  matter  of  course,  with  the 
terms  in  which  the  original  action  was  entered.  The  monition  for 
the  payment  of  the  costs  as  awarded  was  taken  out,  not  as  against 
the  owners,  the  master,  and  crew,  but  against  the  owners  of  the 
steam-vessel  alone.  In  thus  selecting  to  proceed  against  the  owners 
alone  for  the  payment  of  their  costs,  the  owner  of  The  Whilelmine 
was,  I  think,  most  fully  justified  under  the  circumstances  of  the  case; 
for  although,  in  point  of  law,  all  the  parties  so  condemned  are  equally 
responsible  for  any  part  or  for  the  whole,  it  is  not  to  be  conceived  that 
the  master  and  crew  of  a  vessel  of  the  description  of  The  Robert 
Burns  would  be  capable  of  obeying  a  monition  taken  out  against 
them  for  the  payment  of  the  costs ;  indeed,  under  ordinary  circum- 
stances, it  might  be  considered  as  a  matter  of  vexation  to  proceed 
against  persons  in  their  condition  of  life,  and  not  against  the  owners, 
who  are  infinitely  more  responsible  in  point  of  pecuniary  circum- 
stances, and  equally  responsible  in  point  of  law.  The  owners  of  The 
Whilelmine  having  thought  fit  so  to  proceed,  (SsJled  upon  the  proctor 
for  the  salvors  to  set  forth  the  names  of  his  parties,  the  owners  of 

The  Robert  Burns ;  and  here,  I  regret  to  say,  the  proctor 
( •  342  ]  for  the  asserted  salvors,  when  so  *  called  upon,  adopted  a 

course  which,  in  my  judgment,  was  neither  prudent  nor  jus- 
tifiable. It  was  his  duty,  when  so  called  upon,  to  have  set  forth,  at  the 
earliest  moment,  the  names  of  the  agent  or  agents  who  authorized 
him  to  appear,  and  to  have  stated  that  he  believed  them  to  be  the 
agents  of  the  Commercial  Steam  Company,  or  any  other  company, 
whatever  it  might  be.  If  he  had  done  so,  and  at  the  same  time  had 
represented  that  he  had  considerable  difficulty  in  ascertaining  the  pre- 
cise names  of  the  individuals  composing  the  company,  it  would  have 
been  open  to  the  court  to  consider  what  measures  to  adopt  before 
proceeding  further;  and,  in  considering  those  measures,  the  court 
would,  undoubtedly,  have  been  most  anxious  to  have  protected  the 
proctor  from  the  consequences. 

It  is  a  matter  of  deep  regret  with  the  court  that  the  conduct  pur- 
sued by  the  proctor  for  the  salvors  was  of  a  widely  different  com- 
plexion. Upon  the  5th  of  July,  in  obedience  to  the  orders  of  the 
court,  the  register  of  the  steam-vessel  was  brought  in ;  a  monition 
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was  issued  against  Mr.  Robinson,  who  was  entered  in  the  register  as 
the  sole  owner  of  the  vessel,  and  the  proceeding  was  utterly  useless, 
Mr.  Robinson  having  given  no  authority  to  the  proctor  to  proceed  in 
the  cause,  and  the  action  having  been  brought  entirely  without  his 
sanction  or  knowledge.  This  circumstance  must  of  necessity  have 
been  within  the  knowledge  of  the  proctor  when  he  so  brought  in  the 
register. 

It  has  been  said  that  there  is  no  precedent  for  the  course  which  I 
am  about  to  pursue.  I  am  thankful  that»thcre  is  none,  and  I  trust 
that  this  case  is,  and  will  continue  to  be,  an  isolated  case.  I  have  no 
doubt  whatever  in  my  own  mind  of  the  power  of  the  court 
•  to  proceed  against  the  proctor,  under  the  authority  with  [  *  343  ] 
which  it  is  invested,  over  all  its  practitioners,  and  that  power 
I  shall  certainly  exercise  upon  the  present  occasion.  What  would  be 
the  consequence  if  the  court  were  to  withhold  its  hand  under  the 
circumstaaces  of  this  case  ?  Here  is  a  foreigner  accidentally  coming 
to  thia  country,  who  is  unjustly  charged  with  a  demand  for  salvage 
which  is  not  due.  He  is  exposed  to  a  long  litigation,  and  subjected 
to  much  vexation  and  expense,  and  for  this  the  only  indemnity 
awarded  to  him  is  the  recovery  of  the  costs  which  he  has  actually 
incurred.  What  a  disgrace  it  would  be  to  the  character  of  this 
nation  in  its  administration  of  justice,  if  this  court,  having  awarded 
to  him  this  indemnity,  should  not  have  the  power  to  enforce  its 
decree.  Under  the  circumstances  of  the  case,  therefore,  I  think  it  my 
duty  to  condemn  the  proctor  in  the  costs  of  the  orignal  suit,  and  of 
the  costs  of  the  monition  taken  out  against  Mr."  Robinson,  which 
were  unnecessarily  occasioned  by  his  not  coming  forward  and  stating 
the  actual  circumstances  of  the  case,  and  I  further  condemn  him  in 
the  costs  of  this  petition. 


The  Canadian,  Dixon. 

March  2,  1842. 

In  causes  of  collision,  tho  party  intending  to  take  tho  benefit  of  tho  stat.  6  Geo.  IV.  should 
state  such  intention  in  the  pleadings ;  but  the  omission  to  do  so  will  not  deprive  him  of 
tho  exemption  from  liability  conferred  by  the  statute  —  the  act  being  a  public  act,  which 
the  coart  is  bound  to  take  notice  of  without  its  being  specially  pleaded. 

In  this  case  the  vessel,  whilst  proceeding  from  Margate  to  London, 
with  a  duly  licensed  pilot  on  board,  came  into  collision  in  the  river 
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Thames  with  the  sloop  The  William  and  Mary.  The  Trinity  Mas- 
ters, by  whom  the  court  was  assisted,  were  of  opinion  that  the  acci- 
dent was  occasioned  solely  by  the  neglect  and  w^ant  of  skill  of  The 
Canadian,  and  that  the  pilot  who  was  in  charge  of  the  vessel  was 

exclusively  to  blame. 
[  *  344  ]      *  An  argument  was  subsequently  raised  with  respect  to  the 

claim  of  the  owners  of  The  Canadian  to  be  exonerated 
under  the  provisions  of  the  stat  6  Geo.  IV. 

Dr.  Addams^  for  the  owners  of  The  William  and  Mary,  objected 
to  the  application  of  this  statute  in  the  present  case,  inasmuch  that  if 
the  owners  of  The  Canadian  had  intended  to  rely  upon  this  defence, 
they  should  have  pleaded  the  act  6  Geo.  IV.  c.  125 ;  that  the  act  was 
not  pleaded,  neither  had  it  been  in  any  manner  suggested  in  the  open- 
ing of  the  case  by  owners'  counsel,  that  the  act  would  be  relied 
on.  The  defence  was  simply  rested  upon  the  denial  of  the  fact  that 
the  accident  was  caused  by  the  default  of  The  Canadian.  This 
defence  has  been  overruled  by  the  Trinity  Master,  and  the  owners  of 
The  Canadian  were  consequently  concluded  by  the  sentence  already 
pronounced. 

Dr.  Haggard,  for  the  owners  of  The  Canadian,  submitted —  That 
the  question  of  fact  having  been  determined  against  The  Canadian, 
it  was  perfectly  competent  for  the  owners  of  that  vessel  to  fall  back 
upon  their  legal  defence ;  that  such  defence  being  founded  upon  the 
provisions  of  a  general  act  of  parliament,  it  was  not  necessary  to 
have  specifically  pleaded  the  act  of  parliament  in  the  act  on  petition ; 
that  it  had  been  sufficiently  averred  in  the  pleadings,  as  one  ground 
of  defence,  that  the  vessel  was  in  charge  of  a  pilot  In  the  reply,  it 
was  pleaded  in  these  words :  —  "  That  on  the  17th  of  October  last  the 
brig  was  off  Gravesend ;  that  a  duly  licensed  pilot  got  her  under 

weigh  ;  that  during  the  premises  the  brig  was  in  charge  of  a 
[  •  345  ]  •  duly  licensed  pilot,  and  his  orders  duly  obeyed  by  the  crew 

of  the  vessel ;  and  the  said  collision  was  not  occasioned  in 
any  degree  by  the  wilfulness  or  carelessness  of  those  on  board  the 
brig,  but  was  solely  attributable  to  the  persons  on  board  the  barge." 
These  words  were  sufficiently  explicit,  and  were,  moreover,  in  accord- 
ance with  the  form  of  pleading  pursued  in  the  case  of  The  Vernon. 
In  The  Vernon  it  was  simply  pleaded  in  these  words,  "  That  the  ves- 
sel proceeded  on  her  voyage  under  the  charge  of  Grice,  an  experi- 
enced and  duly  licensed  pilot." 
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Per  Curiam. 
I  certainly  feel  in  this  case  that  the  mode  of  pleading  is  not  alto- 
gether satisfactory  to  my  mind,  but  I  doubt  whether  I  should  be 
enabled  (certainly  not  in  this  case)  to  lay  down  any  rule  on  the  sub- 
ject, which  would  be  generally  approved  of.  When  a  collision  has 
taken  place  and  proceedings  have  been  instituted,  the  first  plea 
almost  uniformly  is,  "  Not  to  blame  at  all ; "  then  follows  a  second 
defence,  "  If  our  vessel  is  in  fault,  apply  to  the  pilot,  not  to  us."  If 
I  was  to  lay  down  a  rule,  it  would  be,  that  the  party  intending  to 
take  the  benefit  of  the  statute  6  Geo.  IV.  should  state  his  intention 
of  so  doing  in  the  pleadings.  The  whole  course  of  the  proceedings 
in  these  causes,  long  before  and  since  the  passing  of  the  act,  has  been 
exceedingly  loose.  As  the  act  of  parliament,  however,  is  a  public 
act,  the  court  is  bound  to  take  notice  of  it  without  its  being  specially 
pleaded.  I  must  therefore  follow  in  this  case  the  course  adopted  in 
the  case  of  The  Vernon,  by  holding  the  owners  of  The  Canadian 
not  responsible  for  the  damage. 


•  Duke  op  Clarence,  College.  [  *  346  ] 

March  4, 1842. 

Ordinary  labor,  as  applied  to  a  salvage  service,  implies  that  labor  which  may  be  performed 
by  an  individual  not  possessed  of  nautical  skill,  but  of  mere  strength  of  arm  and  limb. 

Such  labor  when  united  with  nautical  skill  must  be  estimated  by  a  somewhat  higher  value 
than  mere  ordinary  labor. 

This  was  a  question  of  salvage. 

Addams  and  Robertson,  for  the  salvors. 

Phillimore  and  Jenner,  contrd. 

In  the  course  of  the  judgment  the  court  observed, 
It  has  been  said  that  the  service  in  this  case  is  a  service  of  mere 
ordinary  labor,  and  if  so,  the  tender  which  has  been  made  would 
have  been  a  sufficient  satisfaction ;  but  it  should  always  be  borne  in 
mind,  where  the  service  is  alleged  to  be  one  of  mere  ordinary  labor, 
what  is  the  particular  meaning  of  this  expression  ;  and  I  apprehend 
the  term,  as  applied  to  questions  of  salvage,  to  mean  that  labor 
^hich  may  be  performed  by  an  individual  not  possessed  of  nauti- 
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cal  skill,  but  of  mere  strength  of  arm  and  limb.  When  a  vessel 
approaches  the  shore,  mere  ordinary  labor  is  always  to  be  obtained 
in  great  abundance,  but  labor  united  with  nautical  skill,  being  scarce, 
is  more  difficult  to  be  procured.  When  obtained,  its  value  must  be  esti- 
mated by  a  somewhat  higher  consideration  than  mere  ordinary  labor. 
Twenty-five  pounds  tendered;  thirty-five  pounds  awarded,  with 
the  costs. 


T]dE   Alexander,^  Larsen. 

March  9, 1842. 

Salt  by  material  man  for  necessaries  snppUed  to  a  foreign  ship  under  the  statute  3  &  4  Vkt 
c.  65. 

Legal  definition  of  the  term  necessaries,  namely,  whatever  is  fit  and  proper  for  the  serrice  in 
which  a  vessel  is  engaged,  and  what  the  owner  of  that  vessel,  as  a  pnxdent  man,  would 
have  ordered  if  present.  « 

Onns  of  proving  the  actual  existence  of  the  necessity  lies  with  the  material  man. 

Proof  of  such  necessity  not  established  by  the  evidence  in  the  cause. 

Suit  of  the  material  man  dismissed  with  the  costs. 

In  this  case  an  appearance  was  given  under  protest,  and  the  pro- 
test was  overruled  on  a  former  court  day  {vide  suproj  p.  288) ;  the 
cause  now  came  on  for  argument  upon  the  merits. 

The  act  on  petition  on  behalf  of  the  material  men  shortly  pleaded, 

"  That  on  or  about  the  5th  of  July,  1835,  the  necessaries  in 

[  *  347  ]  question,  amounting  to  the  *  sum  of  46t  135.  were  supplied 

to  the  foreign  ship  Alexander  of  Drobak,  whereof  Abraham 

Sorenson  was  the  master,  at  the  desire  and  request  of  the  said  A.  S., 

who   signed   his   name  to    the    account    as  now  appears  therein,^ 

and  that  repeated  applications  had  been  made  to  Joshua  Borchadt, 

the  owner  of  the  said  vessel,  for  payment,  but  without  effect"     On 


1  [S.  C.  Notes  of  Cases,  380.] 

9  London,  €th  Julj,  lSd5. 
To  the  owners  of  the  ship  Alexander,  Captain  Sorenson. 

Bought  of  W.  Mitchelson  &  Co.,  &c^  &c. 

Civt.    qn.    ItM.  £  s.        d. 

5th  July,  60  Fathoms  1  and  l-lGth  Chain  Cable  36  0      0  a  17s.  SO  12  0 

1  Chain  Anchor                                        12  0      0a  24s.  14  8  0 

1-7  Starboard  Hawse  Bope                       0  3      7  a    2id.  0  17  0 

1  Chain  Claw  Stopper  and  Thimble  do.                 23  a    6d.  0  11  € 

-Lighterage  with  do.  0  4  6 

£46       13       0 
A.  Sorenson. 
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behalf  of  the  owner  it  was  alleged  in  reply,  "  That  in  the  month  of 
July,  1835,  the  said  ship  being  in  the  river  Thames,  A.  S.,  her  theo 
master,  purchased  from  the  plaintiff  an  anchor  and  chain  cable,  and 
other  articles  set  forth  in  the  account,  for  his  own  private  use  and 
adventure,  and  not  for  the  use  of  the  said  ship  ;  that  when  the  said 
A.  S.  so  purchased  them,  he  informed  one  of  the  plaintiffs  that  they 
were  not  for  the  service  of  the  ship,  and  that  a  letter  was  subse- 
quently sent  to  the  said  A.  S.,  personally,  demanding  from  him  the 
payment  of  the  amount.  The  reply  also  further  alleged  that  the 
ship,  at  the  time  the  anchor  and  cable  were  sent  on  board,  was  not  in 
want  thereof,  being  furnished  with  her  proper  number,  namely,  two 
anchors;  of  the  respective  weights  of  thirteen  hundred  weight,  and 
twelve  hundred  weight,  and  which  were  the  same  that  were  on  board 
when  the  said  ship  sailed  from  Drobak  in  the  preceding 
•  month  of  June,  and  w^hen  she  returned  thereto,  having  [  *  348  ] 
been  in  constant  use  both  in  the  outward  and  homeward 
voyages.  Lastly,  that  the  anchor  and  cable  sued  for  were  never  used 
on  board  nor  taken  into  the  stores  of  the  said  ship,  but  were  sold  by 
A.  S.  on  a  subsequent  voyage,  at  the  port  of  Havre-de-Grace,  for  his 
own  account  and  benefit. 

A  rejoinder  to  this  reply  was  given  in  by  the  material  men,  deny- 
ing that  the  articles  were  furnished  for  the  private  use  of  A.  S.,  and 
alleging  that  the  said  articles  were  ordered  by  and  supplied  to  said 
A.  S.  in  the  capacity  of  master  of  the  said  ship,  and  as  the  agent  for 
the  owners  thereof;  that  after  the  said  articles  had  been  put  on 
board  A.  S.  called  at  the  counting-house  of  the  plaintiff's  for  the 
purpose  of  obtaining  the  account,  and  upon  such  occasion  he  ad- 
mitted to  N.  F.,  at  that  time  a  clerk  in  the  plaintiff's  service,  that  the 
said  articles  had  been  supplied  for  the  use  of  the  ship,  and  were 
chargeable  against  the  owner  thereof,  and  the  account  was  made 
out  accordingly  in  the  name  of  the  owner  and  signed  by  the 
said  A.  S.;  that  thp  letter  alleged  to  have  been  addressed  by  the 
plaintiff  to  the  said  A.  S.,  demanding  payment  for  the  goods,  was 
addressed  to  him  as  the  agent  for  the  owner,  by  whom  the  order 
for  the  goods  had  been  given,  and  that  the  master  who  succeeded 
the  said  A.  S.  in  the  command  of  the  vessel  has  often  been  at  the 
plaintiff's  counting-house  subsequent  to  the  transaction  in  ques- 
tion ;  that  frequent  applications  have  been  made  to  him  by  the 
plaintiffs  requesting  him  to  bring  the  matter  to  the  notice  of  the 
owner,  and  that  he  has  frequently  promised  to  procure  settlement 
thereof  from  his  employer,  but  has  never  given  the  least  intimation 
that  the  said  account  was  due  and  owing  by  the  said  A.  S. 
and  •  not  by  the  owner  of  the  ship.     Lastly,  that  the  only  [  *  349  ] 
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intimation  ever  received  by  the  plaintiff  from  A.  S.,  or  the  owner 
of  the  ship  or  any  other  person  for  his  behalf,  that  the  amount  of 
the  necessaries  in  question  were  chargeable  to  A.  S.  and  not  to 
the  owner,  was  a  letter  from  B.,  the  plaintiff,  bearing  date  10th 
March,  1840,^  and  purporting  to  be  indorsed  with  a  memorandum 
signed  by  the  said  A.  S.,^  and  which  was  annexed  as  an  exhibit  in 
the  cause. 

For  the  material  men,  Addams  contended,  That  the  articles  for 
which  the  action  had  been  brought  were  in  their  nature  strictly 
necessaries,  and  although  it  was  alleged  in  the  owner's  reply  to  the 
act,  that  two  anchors  and  cables  were  oh  board  at  the  time,  non  con- 
stat that  it  was  not  expedient,  under  the  circumstances,  that  a  third 
anchor  should  have  been  supplied.     The  Alexander  was  a  vessel  of 

considerable  burthen,  and  at  the  time  when  the  anchor  and 
[  *  360  ]  capable  were  furnished  was  about  to  proceed  upon  her  return 

voyage  to  a  port  in  Norway.  It  was  fairly  to  be  assumed 
therefore  both  from  her  size  and  the  voyage  in  which  she  was 
engaged,  that  a  third  anchor,  if  not  indispensably  requisite,  was  at 
least  not  superfluous  to  the  safe  navigation  of  the  ship  ;  that  in  cases 
of  salvage  claims,  in  which  the  probable  danger  of  the  vessel  saved 
was  a  main  ingredient  in  the  estimate  of  the  salvor's  services,  frequent 
cases  had  occurred  where  the  loss  of  a  third  anchor  on  board  vessels 
of  this  class  had  been  pleaded  ;  and  it  was  well  known  in  the  prac- 
tice of  the  court  that  great  consideration  had  been  generally  attached 
to  this  circumstance  in  the  judgment  of  the  court.  That  it  was  unneces- 
sary to  pursue  this  point  further  in  the  present  instance,  for  this  reason, 
that,  looking  to  the  defence  which  had  been  set  up  in  the  owner's 
plea,  the  issue  in  the  cause  appeared  to  be,  not  that  the  articles  were 


^  Letter  from  B.,  the  owner  of  The  Alexander. 

Drobak,  10th  J^Iarob,  1840. 

«*  Gentlemen,  —  I  have  duly  received  yours  of  the  14th  ult,  by  which  I  ol»erve  tbat 
Captain  Sorenson  is  indebted  to  you  in  the  sum  of  4G/.  Ids.  I  have  nothing  to  do 
with  the  payment  of  the  said  amount,  as  I  know  that  my  ship  Alexander  has  never  got 
any  of  the  goods  mentioned,  but  the  Captain  says  he  bought  them  for  account  of 
Coulson,  of  this  place.  The  said  Mr.  Sorenson  is  declared  a  bankrupt,  for  your  in- 
formation. I  am  highly  dissatisfied  by  being  demanded  to  pay  an  account  which  does 
not  concern  me,  and  beg  you  not  to  trouble  me  with  further  correspondence  on  tht 
subject.^ 

9  Indorsement  upon  the  owner's  letter,  purporting  to  be  signed  by  A.  S. 

"  My  debt  to  you,  46/.  135.,  I  have  always  acknowledged,  but  tlds  matter  does  not 
concern  my  owner,  Mr.  J.  M.  Burchadt  When  I,  in  the  course  of  this  year,  was  con- 
strained to  surrender  my  estate  to  the  Bankruptcy  Court,  I  at  the  same  time  notified 
your  claim,  and  you  will  derive  equal  privilege  with  the  other  creditors.** 
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unnecessary,  but  that  they  had  been  supplied  to  the  master  on  his 
own  private  account,  and  not  for  the  use  and  benefit  of  the  ship. 
That  the  defence  thus  set  up  rested  for  its  support  upon  the  single 
testimony  of  Sorenson,  the  former  master,  with  respect  to  whose  evi- 
dence it  was  to  be  noticed  that  it  was  the  evidence  of  a  person 
deposing  in  favor  of  his  own  brother-in-law,  and  was  directly  at  vari- 
ance with  his  own  admission  at  the  time,  and  also  with  the  docu- 
mentary evidence  which  was  before  the  court,  namely,  the  account 
which  had  been  sent  in  by  the  material  men  for  the  articles  now  sued 
for.  To  this  account  Sorenson  had  himself  subscribed  his  name  as 
a  voucher  for  its  accuracy,  and  in  the  very  heading  of  it  the  account 
was  expressly  wade  out  in  the  name  and  to  the  credit  of 
the  owner  of  the  ship.  Lastly,  that  no  *  collusion  was  sug-  [  *  351  ] 
gested,  nor  was  any  laches  imputable  to  the  material  men 
upon  the  present  occasion  ;  they  had  supplied  the  goods  at  the  request 
of  the  master,  the  agent  of  the  owner,  and,  as  they  directly  swear 
upon  the  understanding  that  they  were  for  the  service  of  the  ship. 
It  was  therefore  quite  sufficient  to  fix  the  responsibility  upon  the 
owner,  that  the  articles  supplied  were  per  se  necessary  articles,  and 
such  as  it  was  fairly  within  the  scope  of  the  master's  authority  to 
order.  That  tradesmen  and  material  men,  in  furnishing  supplies  to' 
a  ship,  were  not  bound  to  look  beyond  this  consideration,  and  it  never 
could  be  expected  that  they  should  overhaul  a  vessel  for  the  purpose 
of  ascertaining  whether  she  was  really  in  want  of  the  articles  ordered 
or  not. 

For  the  owner,  Jenherj  contrd.  Admitting  the  articles  in  question 
to  have  been  supplied  at  the  request  and  instance  of  the  former 
master,  it  was  still  incumbent  upon  the  plaintiff  in  the  suit  to  show 
not  only  that  they  were  bond  fide  supplied  for  the  use  of  the  ship, 
but  that  they  were  actually  necessary  for  her  service  at  the  time  when 
they  were  ordered.  According  to  the  doctrine  laid  down  by  Lord 
Tenterden  in  his  work  on  Shipping,  it  was  upon  this  principle  alone, 
that  that  the  liability  of  owners  for  the  amount  of  goods  supplied 
to  their  masters  was  founded.  It  has  been  said  in  the  argument 
for  the  material  men,  that  the  goods  supplied  in  this  case  were,  in 
their  nature,  strictly  necessary  articles,  and  undoubtedly,  in  a  general 
acceptation  of  the  term,  it  could  not  be  denied  that  they  were  so. 
In  applying  the  term  necessary,  however,  to  cases  of  this  kind,  the 
term  must  be  taken  under  limitation,  namely,  that  the  arti- 
cles were  necessary  at  •the  particular  time  when  and  under  [  •  352  ] 
the  particular  circumstances  in  which  they  are  furnished. 
For  the  sake  of  illustration,  the  case  might  be  taken  of  a  vessel  put- 

VOL,  I.  —  w.  R.  21 
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ting  into  port  after  a  storm,  with  the  loss  of  her  anchors ;  in  such  a 
case  no  doubt  could  be  entertained  that  a  fresh  supply  of  anchors 
would  be  strictly  necessary.  Could  it,  however,  for  a  single  moment 
be  contended,  that  an  indefinite  supply  of  anchors  would,  in  such  a 
case,  be  justifiable,  and  that  the  owners  would  be  responsible  for  the 
same,  if  taken  on  board  by  the  master  ?  Unquestionably  not ;  and, 
in  its  application,  the  principle  was  the  same,  whether  one  single 
anchor,  or  fifty  anchors  more  than  the  necessary  complement,  should 
be  taken  on  board.  How  far,  then,  did  this  principle  attach  to  the 
circumstances  of  the  present  case.  The  plaintifis  in  the  suit  con- 
tented themselves  with  the  mere  general  averment,  that  the  articles 
were  necessary  for  a  ship,  without  specifically  showing^that  they  were 
necessary  for  the  particular  ship  now  proceeded  against.  They  had, 
therefore,  failed  in  discharging  themselves  of  that  proof  which  the  law 
required,  for  the  establishment  of  their  claim,  and  upon  this  ground 
alone  the  owner  of  The  Alexander  would  be  entitled  to  be  dismissed. 
But  the  defence  upon  the  present  occasion  did  not  rest  upon  the  mere 
failure  of  proof  on  the  other  side.  It  was  expressly  sworn  in  the  affi- 
davits before  the  court,  that  the  vessel  was  supplied  with  the  ordinary 
number  of  anchors,  namely,  with  the  same  number  with  which  she 
had  sailed  upon  her  former  voyages  ;  it  was  also  further  sworn  that 
they  were  never  used  nor  received  into  the  stores  of  the  vessel.  It 
was  clear,  therefore,  that  even  admitting  they  had  been 
[  *  353  ]  ordered  by  the  master  as  for  the  service  of  the  ship,  *  the 
master,  in  so  ordering  them,  had  exceeded  his  authority,  and 
could  not,  in  so  doing,  bind  the  responsibility  of  his  employers.  This 
was  the  principle  of  the  maritime  law,  as  laid  down  by  Liord  Tenter- 
den,  and  the  same  principle  was  to  be  found  in*  the  practice  of  the 
common  law  courts,  in  the  analogous  cases  of  clothes  supplied  to 
infants,  and  goods  furnished  to  wives  living  apart  from  their  husbands. 
In  the  former  case,  if  proper  clothes  are  supplied  to  an  infant  by  his 
father,  any  others  which  a  tradesman  may  think  proper  to  supply 
would  not  be  considered  as  necessaries,  and  the  father  would  not  be 
liable  for  them.  It  is  incumbent  upon  a  tradesman,  before  he  trusts 
an  infant  for  what  may/?er  se  appear  necessary,  to  ascertain  whether 
*  he  is  sufficiently  provided  by  his  friends.  Ford  v.  Fothergill,  Peak, 
229  ;  s.  c.l  Esp.  211 ;  Cock  v.  Denton,  C.  &  P.  114.  So  also  in  the 
case  of  a  wife  not  cohabiting  with  her  husband,  if  a  tradesman  trusts 
the  wife,  the  husband  is  only  liable  for  what  may  be  strictly  neces- 
saries under  the  circumstances,  and  it  is  the  duty  of  the  tradesman 
seeking  to  charge  the  husband  for  the  amount,  to  make  out,  by  proof 
that  he  is  actually Jiable.  Waithman  v.  Wakefield,  1  Campbell,  121 ; 
Cliffords.  Clifibrd,  1  M.  &  M.  102;  3  C.  &  P.   15.     Lastly,  with 
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respect  to  the  asserted  admission  of  the  master,  that  the  owners  were 
liable  for  the  articles  in  question,  the  admission  was  directly  repu- 
diated in  the  affidavit  of  Captain  Sorenson,  and  was  moreover 
inconsistent  with  the  act  of  the  material  men  themselves,  in  the 
personal  demand  which  they  had  made  upon  Captain  Sorenson  for 
the  payment  of  the  amount  in  question. 

•Judgment.  [ • 354  ] 

Dr.  Lusuington.  This  is  a  proceeding  against  a  foreign 
ship,  for  a  sum  of  money  alleged  to  be  due  for  the  supply  of  an  anchor 
and  cable  furnished  to  the  vessel  in  the  month  of  July,  1835.  In  the 
commencement  of  the  suit,  an  appearance  was  given  for  the  owner 
under  protest,  and  the  jurisdiction  of  the  court  was  denied  upon  the 
ground  that  the  cause  of  action  originated  prior  to  the  passing  of  the 
statute  3»&  4  Vict.  c.  65,  and  that  the  statute  in  question  gave  no 
jurisdiction  when  the  cause  had  arisen  before  the  passing  of  the  act. 
The  protest  was  argued  upon  a  former  court  day,  and  the  court  was 
of  opinion,  that  under  the  provisions  of  the  act,  it  was  competent  for 
the  court  to  adjudicate  in  the  matter  in  question.  An  absolute 
appearance  for  the  owner  was  accordingly  directed,  and  the  case  now 
comes  before  me  upon  its  merits ;  and  as  it  is  the  first  contested  case 
which  has  arisen  under  the  act,  I  have  felt  it  my  duty  to  give  my 
best  attention  to  the  facts  and  the  law  of  the  case,  as  they  present 
themselves  for  consideration.  Now,  it  is  not  denied  in  the  present 
instance,  that  the  anchor  and  cable  were  ordered  by  the  master,  and 
put  on  board  the  vessel  proceeded  against.  A  twofold  defence,  how- 
ever, has  been  set  up  by  the  owner,  against  the  claim  of  the  material 
men ;  in  the  first  place  it  has  been  alleged  that  the  articles  in  ques- 
tion were  supplied,  not  for  the  private  adventure  of  the  master  him- 
self, and  upon  the  credit  of  the  owner ;  and,  secondly,  it  is  alleged, 
that  under  the  circumstances  of  the  case,  they  were  altogether  unne- 
cessary. It  has  been  said  by  the  counsel  for  the  material  men,  that 
the  necessity  has  not  been  put  in  issue  in  the  pleadings ;  but 
•  I  cannot  agree  that  the  defence  upon  this  ground  has  not  [  *  355  ] 
been  specifically  pleaded  in  behalf  of  the  owners.  In  the 
reply  to  the  act  on  petition,  I  find  it  alleged  in  the  following  words : 
"  And  he  further  alleged  that  the  said  ship  or  vessel  was  not,  at  the 
time  the  said  anchor  and  cable  were  sent  on  board,  in  want  thereof, 
she  being  furnished  with  her  proper  number,  to  wit,  two  anchors  of 
the  respective  weights  of  13  cwt.  and  12  cwt,  &c.,  &c."  And  again, 
in  a  subsequent  part  of  the  reply  it  is  set  forth  as  follows :  "  And  he 
further  alleged  that  the  said  anchor  and  cable  were  never  used  on 
board  the  said  ship,  nor  ever  taken  into  the  stores  of  his  said  party, 
&€.,  &c." 
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The  statement,  therefore,  thus  set  forth  in  the  owner's  reply  to  the 
act  on  petition,  directly  puts  in  issue  the  fact  which  has  been  dis- 
cussed in  the  argument,  namely,  whether  the  articles  for  which  the 
present  suit  is  instituted  were  necessary  or  not  ?  In  determining  the 
case,  then,  the  first  point  which  I  have  to  consider  is,  whether  it  has 
been  sufficiently  proved  by  the  evidence  that  the  master  of  The  Alex- 
ander, at  the  time  he  'gave  orders  to  the  plaintiff  for  the  anchor  and 
cable,  ordered  them  upon  his  own  private  adventure  and  account,  or 
whether  they  were  supplied  for  the  service  of  the  vessel  and  upon  the 
credit  of  the  owner.  If  the  fact  be  established  as  alleged  by  the  owner, 
namely,  that  the  master  informed  the  plaintiff  at  the  time  the  order  was 
given  that  the  anchor  and  cable  were  to  be  supplied  on  his  own  account, 
and  not  for  the  use  of  the  ship,  it  would  clearly  be  a  sufficient  defence 
to  the  claim  which  is  now  advanced  by  the  material  men.  For  what 
is  the  principle  upon  which  the  owner  of  a  ship,  is  made 
[  •  356  ]  responsible  for  necessaries  furnished  to  *  the  ship  by  order 
of  the  master?  it  is  this,  that  in  the  employment  of  the 
ship  the  master  is  the  agent  of  the  owner,  and  his  character  and 
situation  furnish  a  presumption  that  he  has  authority  from  the  owner 
to  take  all  measures  that  may  be  necessary  for  rendering  the  employ- 
ment of  the  vessel  efficient  and  beneficial  to  his  employer. 

But  if  the  tradesmen  or  material  men  are  distinctly  informed  that 
the  articles  ordered  are  not  for  the  use  of  the  ship,  but  for  the  account 
and  on  the  credit  of  the  master  only,  the  whole  legal  hypotheses  upon 
which  the  liability  of  the  owner  depends  is  gone.  In  law,  therefore, 
the  first  defence  that  is  set  up  against  the  demand  of  the  plaintiff  in 
this  suit  is  well  founded  if  it  be  supported  in  fact.  Upon  the  facts  of 
the  case,  then,  how  does  the  matter  rest  ?  Now,  looking  to  the  facts, 
I  must  observe,  d  priori^  the  statement  set  up  is  not  very  consistent 
with  probability, — it  is  not  very  probable,  although  it  might  be  pos- 
sible, that  an  anchor  or  cable  should  have  been  taken  by  the  roaster 
of  this  vessel  as  an  article  of  mere  merchandise ;  tnd  it  is  still  less 
probable  that  the  material  man  in  this  country  should  have  trusted  a 
foreign  master  disclaiming  the  liability  of  his  owners,  and  assist  his 
private  speculation  in  such  articles  of  merchandise. 

But  if  such  a  transaction  be  d  priori  improbable,  the  improbability 

is  still  further  increased  by  a  reference  to  the  very  first  document  in 

the  cause,  namely,  the  account  rendered  at  the  time  by  the  material 

men,  of  which  a  copy  is  annexed  to  Mr.  Mitchelson's  affidavit     The 

account  so  rendered  is  made  out  against  the  owner,  and  is  signed  by 

Sorenson  himself,  the  master  of  the  vessel.    Now  if  the  own- 

[  •  357  ]  er's  version  of  the  transactions  be  true,  Messrs.  *  Mitchelson 

were  guilty  of  what  may  be  termed  a  fraud,  for  having  given 


HIGH   COURT   OF   ADMIRALTY.  358 

The  Alexander.    1  W.  Rob. 

credit  to  the  master  solely,  they  would  now  seek  to  charge  the  owner 
with  the  debt,  against  all  conscience  and  fair  dealing.  This  is  not 
hastily  to  be  presumed,  and  it  cannot  escape  the  observation  of  the 
court,  that  although  the  master  of  this  vessel  was  a  foreigner,  he 
would  not  have  been  so  incautious  as  to  sign  a  document,  which, 
according  to  his  present  account,  was  the  very  reverse  of  the  truth. 

It  has  been  argued  by  the  counsel  for  the  owner  of  The  Alexander, 
that  it  is  not  to  be  inferred  necessarily  from  the  document  in  question 
that  the  owner  of  that  vessel  was  to  be  solely  charged ;  but  this  is 
immaterial  to  the  decision  in  the  case,  for  in  law  both  the  owner  and 
the  master  may  be  responsible,  not  jointly,  but  severally,  and  the  mate- 
rial man  may  bring  his  action  against  either  of  them,  •  The  next 
document  is  the  letter  addressed  to  Captain  Sorenson,  the  then  mas- 
ter, upon  the  5th  of  May,  1837,  by  the  Messrs.  Mitchelson,  calling 
upon  the  piaster  for  payment.  It  is  in  these  words :  "  We  have  been 
for  a  long  time  past  expecting  a  remittance  from  you,  for  the  amount 
of  anchor  and  chain  supplied  in  July,  1835,  two  years  since ;  amount 
46Z.  135.  Od.  If  not  immediately  paid  we  shall  be  obliged  to  send 
the  account  to  our  agent  in  Norway  to  recover  the  same,"  &c.  This 
document  has  been  much  relied  on  by  the  owner  in  support  of  his 
statement,  but  in  my  opinion,  per  56,  it  goes  very  little  way,  and  for 
the  reasoa  I  have  already  stated,  namely,  that  the  master  was  liable 
to  the  articles  supplied  as  well  as  the  owner.  But  contrasting  this 
document  with  the  account  itself,  I  think  it  is  impossible  to 
conclude,  from  the  perusal  of  its  contents,  that  credit  •  was  [  *  358  ] 
given  personally  to  the  master,  without  any  reference  to  the 
owner.  With  respect  to  the  letter  bearing  date  the  10th  of  Novem- 
ber, 1840,  addressed  by  the  owner  to  Messrs.  Mitchelson,  it  is  to  be 
observed,  that  it  is  a  mere  disclaimer  on  the  part  of  the  owner,  and 
whether  it  be  true  or  false  it  cannot  affect  the  case,  inasmuch  as  the 
liability  of  the  owper  does  not  depend  upon  anything  he  may  have 
done  since,  but  upon  what  was  actually  done  at  the  time  when  the 
anchor  and  cable  were  supplied.  With  a  similar  observation  I  may 
dismiss  the  memorandum  or  indorsement  of  the  master.  A  bankrupt 
assuming  a  debt  in  exoneration  of  his  brother-in-law  is  no  evidence 
upon  which  any  court  could  rely,  and  this,  too,  five  years  after  the 
transaction  had  occurred.  Upon  the  documentary  evidence  then 
which  is  before  the  court  I  am  perfectly  satisfied  that  it  does  not 
support  the  first  ground  of  defence  which  is  put  forward  by  the 
owner  of  this  vessel. 

What  then  is  the  evidence  upon  the  affidavits  which  have  been 
introduced  by  the  owner  in  support  of  this  part  of  his  case.     In  the 
first  place  there  is  the  affidavit  of  Mr.  Burchardt,  the  owner  himself, 
21  • 
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but  this  evidence  does  not  materially  advance  the  case,  for  the  con- 
cealment of  the  master  from  his  employer  as  to  the  purchase  of  the 
anchor  and  cable  cannot  affect  the  question  to  whom  credit  was 
given.  The  same  observation  applies  to  the  affidavits  of  Sprone,  the 
boatswain,  and  Larsen,  the  mate,  both  of  whom  depose  to  the  belief 
that  the  anchor  and  cable  were  carried  out  in  a  subsequent  voyage 
and  disposed  of  by  Sorenson,  the  master,  in  the  port  of  Havre-de- 
Grace.     The  tnate,  it  is  true,  also  swears  to  an  understanding  on  his 

part  that  they  w6re  purchased  for  the  master's  own  account 
[  *  359  ]  and  use,  but  *  this  is  no  evidence  of  the  fact  itself,  whether 

they  were  so  purchased  or  not.  Lastly,  there  is  the  affida- 
vit of  Sorenson,  the  former  master;  and  if  his  evidence  stood  wholly 
uncontradicted,  it  might  go  far  to  establish  the  defence  set  up,  but 
look  at  the  evidence  on  the  other  side. 

Mr.  Mitchelson,  sen.,  in  his  affidavit  says,  "  that  repeated  applica- 
tions for  payment  have  been  made,  not  only  to  Burchardt,  the  owner 
of  the  said  vessel,  but  also  to  Abraham  Sorenson,  his  brother-in  law, 
as  agent  for  the  said  owner,  &c.,  &c."  The  second  affidavit,  sworn 
to  by  Mitchelson,  jun.,  directly  contradicts  Sorenson,  the  master,  and 
also  the  statement  set  forth  in  the  reply  to  the  act  on  petition,  "  that 
when  Sorenson,  her  then  master,  purchased  the  anchor  and  cable  and 
other  articles  set  forth  'in  the  account,  he  informed  the  said  M.  the 
younger,  that  the  same  were  not  for  the  use  of  the  ship.  This  contra- 
diction is  confirmed  by  a  further  affidavit  of  Forbes,  the  clerk  in  the 
service  of  the  Messrs.  Mitchelsons  at  the  time  the  articles  were  pur- 
chased, and  who  expressly  swears  that  the  said  S.,  the  master,  when 
he  called  at  the  counting-house  of  Messrs.  M.  for  the  purpose  of 
obtaining  the  account,  was  referred  to  the  deponent,  and  that  he 
expressly  admitted  to  the  deponent  that  the  said  articles  had  been 
supplied  for  the  use  of  the  ship,  and  were  chargeable  against  the 
owher  thereof."  Under  these  circumstances  it  is  impossible  to  doubt 
the  conclusion  to  which  the  court  must  come.  In  support  of  the 
owner's  version  of  the  transaction  there  is  the  evidence  of  the  former 
master  alone,  whilst  on  the  other  side  the  statement  of  the  material 

men  is  borne  out  by  the  probability  of  the  transaction  itself, 
[  *  360  ]  the  documentary  evidence  in  the  cause,  and  the  •  testimony 

of  three  witnesses,  whose  credit  or  veracity  is  in  no  degree 
subject  to  impeachment.  I  am  therefore  clearly  of  opinion  that,  upon 
the  first  ground  of  defence  set  up  by  the  owner  of  this  vessel  against 
the  demand  of  the  material  men,  there  is  a  complete  failure  of  proof 
in  the  present  instance. 

The  second  defence  set  up  by  the  owner  now  remains  to  be  con- 
sidered, namely,  that  the  anchor  and  cable  were  unnecessarily  supplied 
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under  the  circumstances  of  the  case ;  and  in  approaching  this  part  of 
the  question  I  greatly  regret  that  in  the  rejoinder  of  the  material  men 
no  notice  should  have  been  taken  of  the  averment  upon  this  point, 
distinctly  set  forth  by  the  owner  in  his  reply  to  the  act  on  petition. 
The  denial  of  the  necessity  is  altogether  unnoticed  in  the  rejoinder, 
as  if  it  were  wholly  immaterial;  whereas,  in  my  opinion,  it  is  a  most 
important  averment,  involving  a  grave  question  of  law ;  and  here  I 
may  observe  that  when  the  recent  statute  conferred  upon  this  court  a 
jurisdiction  in  these  matters,  or  rather  perhaps  revived  an  ancient  ju- 
risdiction long  prohibited,  it  never  was  nor  could  be  intended  to  alter 
the  law,  but  merely  to  give  a  new  remedy  which  was  rendered  neces- 
sary in  the  peculiar  cases  of  foreign  ships,  and  which  is  confined  to 
that  necessity.  I  will  state  in  one  sentence  what  I  apprehend  to  be 
the  condition  necessarily  imposed  upon  the  court.  It  is  this :  that 
the  court  must  not  make  the  owners  of  a  foreign  ship  liable  for  the 
supply  of  any  articles  for  which,  under  similar  circumstances,  if  resi- 
dent here,  they  would  not  be  responsible  in  a  court  of  common  law. 
I  believe  that  upon  this  subject  there  is  no  real  distinction  between 
that  law  and  the  law  maritime.  In  common  parlance  it  is 
said  that  the  owners  shall  *  be  responsible  for  necessaries  [  *  361  ] 
furnished  to  the  ship  ;  but  if  an,  erroneous  meaning  be  put 
upon  the  word  necessaries,  great  confusion  will  ensue.  In  one  sense 
an  anchor  and  cable  is  a  necessary,  for  a  ship  cannot  sail  in  safety 
without  them ;  but  it  does  not  therefore  follow  that  at  all  times,  or  at 
any  particular  time,  a  new  anchor  and  cable,  or  several,  are  necessary 
for  the  use  oC  a  ship.  It  is  not  sufficient  to  say  that  they  are  neces- 
saries, but  they  must  be  necessary  at  the  time  and  under  existing  cir- 
cumstances in  the  sense  that  the  law  requires.  In  order  to  ascertain 
the  strict  legal  acceptation  of  the  term  necessary,  I  must  now  advert 
to  the  authority  of  reported  cases  upon  the  point.  The  first  author- 
ity is  the  case  of  Webster  v.  Seekamp,  4  B.  &  Aid.  352.  THe  case 
was  an  action  of  assumpsit^  brought  by  the  plaintiffs,  who  were  brass 
founders  at  Liverpool,  to  recover  the  amount  of  their  bill  for  copper- 
ing a  ship,  of  which  the  defendants,  who  resided  at  Ipswich,  were 
owners.  In  September,  1839,  the  vessel  was  at  Liverpool,  bound  on 
a  voyage  to  Newfoundland  and  the  Mediterranean  ;  the  captain  of 
the  ship  ordered  the  plaintiffs  to  copper  her;  and  it  was  proved  that, 
although  it  was  extremely  useful  to  copper  vessels  bound  to  the  Medi- 
terranean, it  was  not  absolutely  necessary,  for  many  vessels  went 
there  without  being  coppered.  At  the  trial  of  the  case,  before  Best,  J., 
at  the  London  sittings  before  Michaelmas  term,  it  was  contended 
that  the  owner  of  a  ship  was  liable  only  for  contracts  made  by  the 
captain  in  respect  of  stores  or  repairs  that  were  absolutely  necessary, 
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and  therefore  that  the  defendants  were  not  liable.  The  learned  judge 
left  it  to  the  jury  to  say  whether  the  coppering  was  useful  and  proper 
for  a  vessel  about  to  proceed  on  a  voyage  to  Newfoundland 
[  •  362  ]  and  the  Mediterranean,  *  and  whether  it  were  such  as  a  pru- 
dent owner  himself  would  have  ordered,  if  present  The 
jury  found  that  it  was,  and  the  plaintiffs  obtained  a  verdict  A  new 
trial  was  moved  for,  and  a  rule  nisi  having  been  obtained,  in  Michael- 
mas term  the  rule  was  argued,  when  Lord  Chief  Justice  Abbot,  in 
delivering  the  judgment  of  the  court,  observed  to  the  following 
effect :  —  "  The  general  rule  is,  that  the  master  may  bind  his  owners 
for  necessary  repairs  done,  or  supplies  provided  for  the  ship.  It  was 
contended  at  the  trial  that  this  liability  of  the  owners  was  confined 
to  what  was  absolutely  necessary.  I  think  that  rule  too  narrow,  for 
it  would  be  extremely  difficult  to  decide,  and  impossible  in  many 
cases,  what  is  absolutely  necessary.  If,  however,  the  jury  are  to 
inquire  only  what  is  necessary,  there  is  no  better  rule  to  ascertain 
that  than  by  considering  what  a  prudent  man,  if  present,  would  do 
under  circumstances  in  which  the  agent,  in  his  absence,  is  caUed  upon 
to  act  I  am  of  opinion,  that  whatever  is  fit  and  proper  for  the  ser- 
vice on  which  a  vessel  is  engaged,  whatever  the  owner  of  that  vesself 
as  a  prudent  man,  would  have  ordered  if  present  at  the  time,  comes 
within  the  meaning  of  the  term  'necessary,'  as  applied  to  those 
repairs  done,  or  things  provided  for  the  ship  by  order  of  the  master, 
for  which  the  owners  are  liable."  He  was,  therefore,  of  opinion  that 
the  case  had  been  properly  left  to  the  jury,  and  that  the  rule  ought  to 
be  discharged.  Mr.  Justice  Bayley  was  of  the  same  opinion;  so  also 
was  Mr.  Justice  Best,  who  expressed  himself  in  these  words :  —  "  The 
mode  of  ascertaining  what  repairs  are  proper  or  necessary,  is  to  ask 
what  a  prudent  owner  himself  would  do  if  present  The  case  of 
Carey  v.  White  is  very  distinguishable  from  the  present,  for 
[  •  363  ]  *  there  money  was  suppUed  to  the  captain,  and  he  had  the 
opportunity  of  applying  it  to  any  purpose  which  he  thought 
proper,  which  is  a  very  different  case  from  that  of  necessary  repairs 
done  to  a  ship." 

The  principle  which  I  extract  from  this  case  is  very  clearly  laid 
down,  and  is  also  simple,  just,  and  consonant  with  the  interests  of  all 
parties,  such  principle  being,  in  the  words  of  Mr.  Justice  Best,  "  what 
a  prudent  man  would  do  if  he  were  present." 

The  case  of  Webster  v.  Seekamp,  to  which  I  have  thus  far  ad- 
verted, it  must  be  noticed,  applies  more  immediately  to  repairs  and 
articles  furnished,  and  is  not  directly  applicable  to  an  advance  of  mo- 
ney alone.  Upon  the  latter  point,  however,  two  authorities  are  to  be 
met  with  in  Lord  Chief  Justice  Abbot's  treatise  on  Shipping,  and 
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the  result  of  those  authorities,  in  the  words  of  that  learned  judge,  is 
stated  to  the  following  effect.  In  page  116,  he  says,  "  that  in  order 
to  constitute  a  demand  against  the  owners,  it  is  necessary  that  the 
supplies  furnished  by  the  master's  orders  should  be  reasonably  fit  and 
proper  for  the  occasion,  or  that  money  advanced  to  him  for  the  pur- 
chase of  them  should  at  the  time  appear  to  be  wanting  for  that  pur- 
pose. The  contrary,  in  either  case,  would  furnish  a  strong  presump- 
tion of  fraud  and  collusion  on  the  part  of  the  creditors."  Again, 
after  stating  at  considerable  length  the  case  of  Carey  v.  White,  he 
concludes  with  the  following  observations:  —  "This  case,  whilst  it 
establishes  the  principle  of  the  personal  responsibility  of  the  owners, 
shows  also  that  the  creditor  is  required  to  prove  the  actual  existence 
of  the  necessity  of  those  thing*  which  give  rise  to  his  demand.  The 
authority  of  the  master  is  to  provide  necessaries ;  if,  there- 
fore, •  a  person  trusts  him  for  things  not  necessaries,  he  [  *  364  ] 
trusts  him  for  that  which  it  is  not  within  the  scope  of  his 
authority  to  provide,  and  consequently  has  no  right  to  call  upon  his 
principal  for  payment.  In  the  words  of  Lord  Ellenborough,  "  the 
money  supplied  must  not  be  understood  of  an  indefinite  supply  of 
cash,  which  the  master  may  dissipate,  but  only  such  as  is  warranted 
by  the  exigency  of  the  case,  as  for  the  payment  of  duties  or  other 
necessary  purposes."  Many  other  cases  may  also  be  cited,  in  which 
this  principle  is  illustrated  at  great  length,  but  it  is  not  necessary  for 
me  to  go  through  them  minutely.  There  is  the  case  of  Robinson  v. 
Lyall,  reported  in  the  seventh  volume  of  Price's  Reports,  p.  592,  in 
which  case  the  action  was  brought  to  recover  a  sum  of  money  fur- 
nished to  the  master  by  a  ship  chandler  at  Portsmouth,  to  pay  sea- 
men's wages  and  other  debts  contracted  by  the  master  for  necessaries 
for  the  use  of  the  ship  whilst  in  the  port  of  Portsmouth,  and  the 
Court  of  Exchequer  held  that,  so  far  as  the  money  was  proved  to 
have  been  advanced  necessarily,  the  owners  were  liable.  I  have  also 
referred  to  the  case  of  Rocher  r.  Busher,  1  Starkie,  p.  27,  in  which 
case  the  judgment  of  Lord  Ellenborough  contains  a  repetition  of  the 
doctrine  laid  down  by  Lord  Tenterden.  "  In  strictness,"  he  says,  "  a 
claim  of  this  kind  is  limited  to  articles  supplied  through  necessity ; 
but  where  the  same  necessity  exists,  money  may  be  supplied  as  well 
as  goods,  and  the  amount  recovered,  &c."  That  was  a  case  of  mo- 
ney advanced,  as  was  also  the  case  of  Palmer  v.  Gooch.^  The  effect 
of  these  cases  is  exactly  the  same,  namely,  that  the  money 
•  advanced  must  be  proved  to  be  strictly  necessary  for  the  [  *  365  ] 
ase  and  service  of  the  ship. 


1  2  Starkie,  428. 
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What,  then,  is  the  distinction  laid  down  by  the  learned  judges  be- 
tween the  two  cases  of  repairs  and  necessaries  furnished  and  money 
advanced  ?  In  both  cases  I  apprehend  that  it  is  equally  incumbent 
upon  the  party  setting  up  the  claim  to  establish  the  existence  of  a 
necessity;  the  only  differehce  is  in  the  extent  of  the  proof  required. 
In  folloyving  out  authorities,  I  have  looked  to  see  what  is  the  opinioo 
of  a  very  learned  writer  upon  American  law,  and,  in  his  treatise  upon 
Principal  and  Agent,  Mr.  Justice  Story  expresses  himself  in  the  follow- 
ing terms :  "  The  authority  of  the  master  as  to  the  repairs  of  a  ship, 
even  in  a  foreign  port,  is  limited  to  necessary  repairs,  by  which  we 
are  not  to  understand  such  repairs  only  as  are  indispensable  for  the 
safety  of  a  ship  or  the  prosecution  of  the  voyage,  but  such  as  are  rea- 
sonably necessary  under  the  circumstances  of  the  case."  The  doc- 
trine thus  laid  down  in  no  degree  militates  against  our  own  legal 
authorities.  The  only  case  which  has  come  to  my  knowledge  in 
which  a  contrary  doctrine  appears  is  the  case  of  Craigie  t\  Ogilvy 
and  Izitt,  which  was  decided  in  Scotland  in  the  year  1807,  whilst  the 
Admiralty  Court  in  that  country  existed.  In  that  case,  the  ow^ners 
of  The  Olive  Branch  were  sued  by  a  ship-master  in  Montrose,  who, 
at  a  port  in  Norway,  had  furnished  at  the  desire  of  the  master  of  The 
Olive  Branch,  a  cable  of  the  value  of  36/.  The  defence  to  the  action 
was  that  no  cable  was  necessary,  and  the  question  was  raised,  whe- 
ther necessity  must  be  proved  in  such  a  case.     In  deciding  the  case 

the  judge  admiral  recognized  a  distinction  between  the  fur- 
[  •  366  ]  nishing  of  naval  stores  and  the  loan  of  money ;  *  holding  it 

requisite,  in  the  latter  case,  only  to  look  to  the  necessity. 
He  also  recognized  a  distinction  between  articles  of  ordinary  use  and 
necessary  to  the  vessel's  safety,  and  articles  manifestly  superfluous 
and  mere  luxuries,  as  a  Turkey  carpet,  exempli  ^raJbia^  for  the  cabin. 
He  repelled  the  defences,  reserving  all  question  between  the  owner 
and  the  ship-master.  Now  so  far  as  the  case  of  Craigie  v.  Ogilvy 
would  have  any  operation,  it  would  tend  to  establish  a  distinction 
between  the  supply  of  necessaries  for  the  ship  and  the  advance  of 
money,  but  that  case  is  wholly  unsupported,  and  although,  to  a  cer- 
tain extent,  founded  in  good  sense,  I  cannot  allow  the  decision  to 
have  any  weight  against  a  whole  current  of  higher  authorities  in  the 
English  law.  To  this  extent  I  agree  with  the  decision  in  the  case  of 
Craigie  v.  Ogilvy,  that  in  the  case  of  an  anchor  and  cable  suppUed 
to  a  vessel,  a  less  degree  of  evidence  might  suffice  to  prove  the  exist- 
ence of  a  necessity  than  would  be  required  in  the  case  of  a  loan  of 
money,  but  I  cannot  divest  myself  of  the  conviction  that  some  evi- 
dence is  necessary.  The  principle  of  law,  in  casting  the  onus  pro- 
bandi  upon  the  plaintiff,  is  founded  upon  great  and  important  princi- 
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pies  of  justice,  and  the  rules  resulting  therefrom  are  framed  with 
wisdom  to  remedy  great  abuses.  To  charge  one  man  for  articles 
supplied  to  another  is,  primd  facie^  contrary  to  natural  law.  But 
when  such  party  is  trusted  by  the  party  charged,  and  where  the  rela- 
tion of  agent  and  principal  is  constituted,  it  is  perfectly  reasonable  to 
affix  the  responsibility  upon  the  principal,*  more  especially  when  such 
responsibility  is  restricted  by  requiring  the  creditor  to  use  proper  dili- 
gence in  ascertaining  that  the  articles  supplied  were  neces- 
sary, and  such  *  as  the  owner  himself,  if  present,  would  have  [  *  367  ] 
ordered.  Do  the  facts  of  the  present  case  then  bring  the 
plaintiffs  within  the  rules  and  principles  that  have  been  thus  laid 
down  ?  The  material  men  have  contented  themselves  with  simply 
stating  the  nature  of  the  articles  supplied,  and  the  defence  that  has 
been  set  up  by  the  owner  has  been  wholly  uncontradicted  by  any 
evidence  on  behalf  of  the  material  men.  Although  it  would  have 
been  difficult,  at  the  present  moment,  for  the  material  men  to  have 
supplied  evidence  as  to  the  precise  state  and  condition  of  the  vessel 
when  the  articles  in  question  were  supplied,  there  would  have  been 
no  difficulty  to  have  proved  by  evidence  of  persons  acquainted  with 
nautical  affairs  and  engaged  in  voyages  of  this  description,  that  a 
third  anchor  and  cable  were  articles  such  as  a  prudent  owner  would 
have  sanctioned.  No  such  evidence  is  produced  in  the  present 
instance,  and  although  some  suggestions  have  been  thrown  out  by 
the  counsel  for  the  material  men  in  arguing  the  case,  that  in  causes 
of  salvage  intimations  have  been  made  by  the  court  as  to  the  pro- 
priety of  vessels  being  furnished  with  three  anchors,  I  cannot,  in  the 
absence  of  all  evidence  upon  the  point,  take  upon  myself  to  deter- 
mine what  is  the  proper  number  of  anchors  and  cables  which  ought 
to  have  been  on  board  this  vessel  under  the  circumstances  of  the  pre- 
sent case. 

What  then  is  the  conclusion  to  which  I  must  come  ? 

In  the  first  place,  I  must  observe  that  the  onus  probandi  rests  with 
the  plaintiffs,  and  such  anus  has  been  altogether  deserted  in  the  pre- 
sent instance.     Upon  the  other  side,  it  is  distinctly  sworn  in  the  affi- 
davits of  the  master,  the  mate,  and  seamen  on  board  the 
vessel,  that  she  was  supplied  with  the  *  proper  number  of  [  *  368  ] 
anchors  and  cables,  and  that  the  articles  in  question  were 
of  no  service  and  were  never  used. 

I  am,  therefore,  of  opinion  that  I  am  bound  to  pronounce  that  the 
plaintiff  has  failed  in  the  proof  of  his  case,  and  that  the  owner  in 
Norway  has  established  his  defence,  and  this  to  the  fullest  possible 
extent,  inasmuch  as  he  has  proved  the  negative  when  the  plaintiffs 
were  bound  to  prove  the  affirmative.     Under  these  circumstances,  I 
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must  accompany  my  decision  with  the  costs,  but  these  must  be 
limited  to  the  present  suit  With  respect  to  the  former  protest  each 
party  must  pay  their  own  costs. 


The  Sophie,^  Gustavus. 

March  16,  1842. 

ft 

Under  the  term  "  necessaries  supplied  to  a  foreign  ship,"  the  advance  of  monej  may  be  in- 
cluded so  as  to  bring  the  case  within  the  provisions  of  the  statute  3d  &  4th  Victoria. 

The  coart,  however,  must  be  satisfied  that  the  necessaries  were  wanting,  and  that  the  moner 
was  bondjide  advanced  for  the  purpose  of  procuring  them. 

A  motion  for  a  primum  dccretum  for  the  sale  of  a  foreign  ship,  where  money  bad  been  ad- 
vanced to  the  master,  who  was  also  a  part  owner,  directed  to  stand  over  until  an  affidarit 
should  be  brought  in,  statmg  that  the  money  was  advanced  for  the  necessair  parposes  of 
the  ship. 

In  this  case,  The  Sophie,  a  foreign  vessel,^  having  encountered  da- 
mage in  proceeding  from  the  port  of  Liverpool  on  her  homeward 
voyage,  the  master,  who  was  also  part  owner,  was  compeJJed  to  put 
back  to  Liverpool  for  repairs ;  being  without  funds,  be  applied  to  a 
mercantile  firm  in  Liverpool  for  assistance,  and  advances  were  made 
amounting  to  the  sum  of  133/.  The  vessel  was  subsequently  arrested, 
and,  no  bail  being  given,  the  usual  defaults  were  granted,  and  the 
court  was  now  moved  by  the  Queen's  Advocate  to  sign  the  primum 
decrelum.  In  the  account  brought  in  by  the  parties,  by  whom  the 
advances  were  made,  it  appeared  that  some  of  the  items  were  for 
money  advanced  to  the  master  personally  for  the  service  of  the  ship. 

[•369]  •  Per  Curiam. 

I  have  observed,  in  a  recent  case,^  and  I  wish  it  to  be  dis- 
tinctly understood,  that  in  all  these  cases  I  never  can  make  a  ship 
responsible  for  advances  and  supplies  for  which  the  owner  himself,  if 
he  were  in  this  country,  would  not  be  responsible.  It  is  absolutely 
necessary,  when  the  owner  is  abroad,  to  prove  not  only  that  the  arti- 
cles supplied  were  necessaries,  but  that  they  were  actually  wanting 
for  the  service  of  the  ship  at  the  time  when  they  were  made.     The 


1  [S.  C.  1  Notes  of  Cases,  393.] 

*  Vide  the  case  of  The  Sophie,  ante,  p.  826. 

'  Vide  The  Alexander,  atUef  p.  860. 
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technical  meaning  of  the  term  necessaries,  I  have  already  explained, 
as  strictly  applying  to  anchors,  cables,  rigging,  and  matters  of  that 
description  ;  at  the  same  time,  I  consider  myself  at  liberty  to  enlarge 
the  term  necessaries  so  as  to  include  money  expended  upon  necessa- 
ries ;  but,  in  such  cases,  I  must  be  satisfied  that  the  necessaries  were 
wanting,  and  that  the  money  was  bond  fide  advanced  for  the  purpose 
of  procuring  them.  In  the  present  case,  no  difficulty  occurs  with 
respect  to  the  greater  portion  of  the  advances  specified  in  the  account 
of  the  master,  who  is  also  the  owner  of  the  vessel,  having  made  himself 
personally  responsible  by  giving  the  order.  A  difficulty,  however, 
does  €lrise  with  respect  to  the  money  which  is  stated  to  have  been 
advanced,  because  it  constitutes  a  claim  in  the  nature  of  a  debt; 
and  although  the  owner  may  be  liable  at  law,  it  never  could  have 
been  the  intention  of  the  legislature,  in  passing  the  act  3  &  4  Vict, 
to  give  to  this  court  a  jurisdiction  to  make  the  ship  responsible  for  a 
common  debt.  I  must,  therefore,  require  a  further  affidavit  to  be 
made,  stating  that  the  money  was  advanced  for  the  necessary  pur- 
poses of  the  ship,  before  I  sign  this  decree. 

•  On  a  subsequent  day  an  affidavit  was  brought  in  to  this  [  *  370  ] 
efiect,  and  the  court  signed  the  primum  decretum. 


The  Gipsey. 

March  16,  1842. 

In  proceedings  in  the  Court  of  Aclmiralty,  when  interrogatories  are  put  into  the  hands  of  the 
examiner,  and  no  notice  is  given  at  the  time  of  anj  intention  to  administer  additional  inter- 
rogatories, the  examiner  is  not  bound  to  detain  the  witness  for  twenty-four  hours  after  his 
examination  is  completed. 

Application  to  have  a  witness  reproduced  who  had  left  London  for  Liverpool  immediatelj 
upon  the  completion  of  his  examination,  refused. 

In  this  case  a  witness  was  produced  and  interrogatories  were  deli- 
vered to  the  examiner,  no  notice  being  given  to  the  examiner  that 
further  interrogatories  were  intended  to  be  administered.  The  wit- 
ness left  London  for  Liverpool  immediately  upon  the  completion  of 
his  examination  by  the  examiner.  The  proctor  for  the  party  adminis- 
tering the  interrogatories  applied  to  have  the  witness  reproduced  for 
the  purpose  of  administering  further  intenogatories,  upon  the  ground 
that  he  should  have  been  kept  in  London  for  twenty-four  hours  after 
his  examination,  within  which  time  the  further  interrogatories  had 
been  tendered. 

VOL.  I.  —  w.  R.  22 
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Per  Curiam. 
I  am  not  aware  of  any  rule  in  this  court,  that  when  interrogatories 
are  put  into  the  hands  of  the  examiner,  and  no  notice  is  given  at  the 
time  of  any  intention  to  administer  additional  interrogatories,  the 
examiner  is  bound  to  detain  the  witness  for  twenty-four  hours  after 
his  examination  is  completed.  I  shall  make  no  order  for  the  repro- 
duction of  this  witness,  and  if  the  party  making  the  application 
wishes  to  examine  him,  he  must  bring  him  up  at  his  own  expense. 


[  •  371  ]  •  The   Massachusetts,  Pritchard. 

April  19,  1842. 

Collision  occasioned  by  the  dragging  of  the  anchor  of  the  damaging  vessel,  the  anchor  being 

too  light  to  hold  the  ship. 
The  owners  of  the  damaf^ing  ship  not  exempted  from  responsibilitf  by  the  fact  of  having  a 

licensed  pilot  on  board  at  the  time,  under  the  provisions  of  the  statute  of  6  Geo.  IV. 
Damage  pronounced  for. 

This  was  a  cause  of  collision  promoted  by  the  owners  of  The  Bull- 
finch, under  the  circumstances  fully  noticed  in  the  observations  of  the 
court.     The  court  was  assisted  by  Trinity  Masters. 

For  the  owners  of  The  Bullfinch,  Haggard. 

Addams,  contrd. 

Dr.  Lushington,  addressing  Trinity  Masters.  It  is  incumbent  upon 
me  to  trouble  you  with  a  few  observations,  as  the  ultimate  decision 
of  this  case  must  depend  on  the  consideration  of  all  the  circumstances. 
There  is,  I  lament  to  say,  great  discrepancy  in  the  evidence,  but  I 
rely  upon  your  assistance  for  the  explanation  of  the  nautical  proba- 
bilities, in  order  to  arrive  at  a  sound  conclusion.  The  facts  them- 
selves lie  in  a  narrow  compass.  The  statement  of  the  party  proceed- 
ing in  the  cause  is  this :  —  That  having  dropped  down  the  river  with 
the  tide.  The  Bullfinch  was  at  anchor  or  was  in  the  act  of  anchoring, 
off  Pitcher's  Point,  when  The  Massachusetts,  a  brig  of  300  tons,  was 
seen  coming  up  the  river  in  tow  of  a  steamer ;  that  the  steamer  cast 
her  off,  as  she  attempted  to  come  to  an  anchor,  but  the  anchor  not 
holding  she  drove  against  the  bows  of  The  Bullfinch  and  occasioned 
the  damage  in  question.  It  is  also  further  stated,  that  when  the  two 
vessels  were  entangled  together,  the  master  of  The  Bullfinch  caUed 
out  to  the  master  of  the  brig  to  cut  away  a  lanyard,  which  he  refused 
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to  do,  or  to  permit  any  other  person  to  do  so.  This  is  the  'statement 
of  The  Bullfinch.  On  the  other  hand,  the  statement  of  The  Massa- 
chusetts is,  that  so  far  from  The  Bullfinch  being  at  anchor 
at  the  time,  she  was  driving  athwart  the  tide  and  ran  *  against  [  *  372  ] 
The  Massachusetts,  which  they  admit  was  endeavoring  to 
come  to  an  anchor ;  in  point  of  fact,  they  endeavor  to  shift  the  blame 
from  themselves  and  to  fix  it  upon  The  Bullfinch.  You  will  have  to 
consider  which  of  these  confiicting  statements  is  entitled  to  credit. 
If  you  shall  be  of  opinion  that  The  Bullfinch  was  at  anchor  or  anchor- 
ing, then  you  will  have  to  consider  whether  sufficient  and  ample 
notice  was  given  to  the  persons  on  board  The  Massachusetts  so  as  to 
have  avoided  the  accident  if  properly  piloted ;  because,  if  The  Massa- 
chusetts was  under  the  command  of  a  pilot,  and  did  every  thing 
which  was  right  and  incumbent  upon  her  to  do,  and  yet  the  anchor 
was  so  light  that  it  would  not  hold,  the  blame  will  then  attach  upon 
the  owners  of  The  Massachusetts,  and  they  will  be  liable  for  the 
damage.  I  will  now  state  the  points  to  which  your  attention  must 
be  specially  directed.  Three  causes  are  assigned  by  The  Bullfinch  as 
having  occasioned  the  accident  in  question :  — 

1st.  That  The  Massachusetts  did  not  come  to  an  anchor  so  soon 
as  she  ought  to  have  done,  seeing  The  Bullfinch  at  anchor  or  anchor- 
ing. 

2d.  Th?it  the  anchor  was  too  light  to  hold  the  ship,  and  that  suffi- 
cient length  of  chain  was  not  laid  out. 

3d.  That  the  extent  of  the  damage  was  materially  increased  by  the 
refusal  of  the  master  of  the  brig  to  cut  away  the  lanyard. 

With  respect  to  the  evidence  as  to  the  cutting  away  the  lanyard  it 
is  sworn,  that  three  persons  on  board  the  bark  called  out,  "  Cut  away 
the  lanyard,"  but  nothing  was  done  in  consequence.  That  one  of 
the  brig's  crew,  who  was  about  to  take  measures  to  cut 
it,  was  prevented  by  the  master  of  The  •Massachusetts.  [*373  ] 
AJthough  the  particular  individual  is  absent,  and  has  not 
been  examined,  there  is,  nevertheless,  the  evidence  of  three  witnesses 
upon  this  part  of  the  case  who  are  trustworthy  persons,  and  to  be 
believed,  unless  contradicted  by  opposing  evidence.  It  is  unnecessary 
•to  pursue  the  inquiry  how  far  the  statement  of  these  witnesses  has 
been  met  on  the  other  side  ;  for  this  reason,  that  the  fact,  whether  or 
not  the  master  of  The  Massachusetts  was  hailed  to  cut  the  lanyard, 
is  not  important  to  the  consideration  of  the  present  question.  The 
point  for  you  to  consider  is  this,  whether,  under  the  circumstances  of 
the  case,  the  master  of  The  Massachusetts  ought  not,  whether  it  was 
suggested  to  him  or  not,  to  have  given  the  directions  himself.  The 
brig  was  not  under  the  orders  of  the  pilot  for  this  purpose,  she  was 
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only  under  the  pilot's  directions  for  the  purpose  of  navigation ;  and 
the  master,  in  a  case  of  this  description,  is  not  to  wait  for  the  pilot's 
directions,  which  would  tend  to  create  great  confusion  and  delay. 

If  you  are  of  opinion  that  the  accident  arose  partly  from  the  fault 
of  the  pilot  in  not  coming  to  an  anchor  in  sufficient  time,  and  partly 
from  the  defective  weight  of  the  anchor,  the  legal  consequence  is,  that 
the  damage  having  arisen  from  the  joint  default  of  the  pilot  and  the 
owners,  the  responsibility  of  the  loss  must  fall  upon  the  owners  of  the 
ship. 

Lastly,  if  looking  to  the  facts  of  the  case  you  shall  disbelieve  the 

account  of  The  Bullfinch,  and  shall  be  of  opinion  that  she  was  not  at 

anchor  or  anchoring,  but  driving  athwart  the  tide  as  stated  by  The 

Massachusetts,  you  will  take  this  circumstance  into  your 

{  •  374  ]  consideration,  and  give  me  the  *  benefit  of  your  opinion  as 

to  its  effects  upon  the  merits  of  the  present  question. 

The  Trinity  Masters  were  of  opinion  that  The  Bullfinch  was  at 
anchor,  and  that  the  accident  arose  from  the  fact^  that  the  anchor  of 
The  Massachusetts  did  not  hold. 

Damage  pronounced  for,  with  costs. 


The  Athol,  Bellamy. 

AprU  19,  1842. 

Pablic  officers  of  the  crown  are  not  bound  to  appear  at  the  suit  of  prirate  individaals  when  the 
interests  of  the  crown  are  concerned. 

Monition  refused  against  the  Loi*ds  Commissioners  of  the  Admiraltj  to  answer  in  a  suit  for 
damagc  by  collision,  occasioned  to  a  British  vessel  in  the  English  Channel  by  H.  M.  troop- 
ship Athol. 

This  was  an  application  to  the  court  to  decree  a  monition  to  issue 
against  the  Lords  Commissioners  of  the  Admiralty  under  the  follow- 
ing circumstances :  — 

Upon  the  7th  of  March  last  the  brig  Jane  Clark,  belonging  to  the 
British  ShippingCompany,  whilst  on  a  voyage  from  Newcastle  to  Na- 
ples, was  run  down  in  the  English  Channel  by  H.  M.  troop-ship 
Athol,  and  was  totally  lost.  A  memorial  having  been  presented  to 
the  Lords  of  the  Admiralty,  praying  compensation,  or  otherwise  that 
the  admiralty  proctor  might  be  instructed  to  appear  to  answer  a  suit 
to  be  commenced  in  this  court,  a  letter  was  addressed  to  the  proctor 
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and  owners  by  the  Secretary  of  the  Admiralty,  stating  that  the  Lords 
Commissioners  of  the  Admiralty  declined  to  interfere. 

A  motion  was  now  made  for  a  monition  agsdnst  the  Lords  of  the 
Admiralty,  calling  upon  them  to  show  cause  why  the  damage  should 
not  be  pronounced  for,  and  compensation  awarded  to  the  owners  of 
the  ship  and  cargo,  and  to  the  master  and  crew  for  the  loss  of  their 
effects. 

AddamSy  in  support  of  the  motion,  after  reading  *  the  let-  [  *  375  ] 
ter  of  the  Secretary  of  the  Admiralty,  observed  —  That  the 
answer  which  had  been  returned  to  the  owners'  memorial  was  a 
somewhat  singular  communication,  being  to  the  effect  following, 
namely,  "  That  the  Lords  of  the  Admiralty,  who,  pro  hoc  vicCj 
stood  in  the  place  of  the  owners  of  The  Athol,  were  satisfied  that  the 
accident  occurred  partly  from  the  darkness  of  the  night,  and  partly 
from  the  want  of  a  good  look-out  on  board  The  Jane  Clark,  and  con- 
sequently that  no  further  investigation  was  necessary."  That  such 
answer  was,  in  point  of  fact,  a  mere  echo  of  the  every  day  reply  set  up 
in  this  court  by  the  owners  of  vessels  proceeded  against  in  causes  of 
damage  by  collision  —  that  the  disinclination  which  it  evinced  to  sub- 
mit the  case  to  the  adjudication  of  the  court  was  not  a  very  candid 
or  commendable  mode  of  dealing  with  the  matter  in  question,  inas- 
much as  proceedings  were  by  no  means  uncommon  in  the  Court  of 
Admiralty  on  behalf  of  king's  ships  when  ran  against  by  the  vessels 
of  private  individuals,  and  in  a  case  which  occurred  as  recently  as 
Michaelmas  term  last,  an  action  was  prosecuted  and  damages  were 
recovered  in  this  court  by  the  crown,  against  a  vessel  belonging  to 
the  Commercial  Steam-Packet  Company,  which  had  ran  foul  of 
H.  M.  steam-vessel  Lightning,  in  Woolwich  Reach.  That  it  might 
possibly  be  objected  to  the  application,  that  the  court  would  find  a 
difficulty  in  enforcing  its  monition  if  granted.  The  answer  to  this  ob- 
jection was,  that  no  greater  difficulty  was  to  be  apprehended  in  execut- 
ing the  process  if  issued  than  had  been  experienced  in  former  cases, 
where  similar  applications  had  been  granted  by  the  court. 
That  in  the  case  of  The  Maria  a  monition  *  was  taken  out  [  *  376  ] 
against  the  lords  commissioners  of  the  navy,  and  in  the 
practice  of  the  prize  courts  a  variety  of  instances  might  be  mentioned 
in  which  appearances  had  been  directed  to  be  given  by  the  lords 
commissioners  of 'the  treasury.  Lastly,  that  in  the  recent  case  of  The 
Duke  of  Sussex  (the  case  referred  to)  the  amount  of  the  damages  sued 
for  and  recovered  by  the  crown  did  not  exceed  the  sum  of  30/.,  whilst 
the  loss  which  had  been  incurred  by  the  owners  of  The  Jane  Clark 
in  the  present  instance  was  stated  to  amount  to  between  2,000/.  and 
22* 
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3,000/.  That  the  facility  for  recovering  the  damage  in  both  instances 
should  at  least  be  reciprocal.  And  it  would  be  contrary  to  all  justice 
that  proceedings  to  the  full  extent  should  be  allowed  to  be  carried  on 
in  this  court,  for  the  purpose  of  recovering  a  comparatively  trivial  sum 
from  private  individuals,  when  they  were  the  wrong-doers,  against 
the  crown,  and  that  the  owners  of  The  Jane  Clark  should  be  debarred 
in  limine  from  the  prosecution  of  their  redress  in  this  case  when  the 
tort  had  been  committed  by  the  servants  of  the  crown,  and  the  damage 
occasioned  was  so  much  greater  in  amount. 

Elphinstone^  on  the  same  side.  Admitting  that  no  direct  precedents 
were  to  be  found  in  which  a  monition  of  this  kind  had  been  directed 
against  the  Lords  of  the  Admiralty,  the  absence  of  such  precedents,  so 
far  from  being  unfavorable  to  the  present  application,  suggested  this 
favorable  inference,  namely,  that  no  instances  had  heretofore  occurred 
in  which  the  admiralty  had  refused  to  grant  a  recompense  in  cases  of 

this  kind,  where  a  compensation  was  justly  due.  That  in  the 
(  •  377  ]  practice  of  the  court  many  analogous  cases  might  •be  cited, 

in  which  the  principle  had  been  recognized  in  favor  of  the 
court's  authority  to  direct  the  monition  to  issue  as  prayed,  namely, 
the  case  of  The  Swift,  1  Dodson,  222;  Mentor,  1  Robinson,  179; 
Acteon,  Edwards.  Other  analogous  cases  might  also  be  found  in 
which  the  principle  had  been  adopted  in  the  practice  of  the  common 
law  courts,  as  in  the  cases  of  custom  and  excise  officers  exceeding^ 
their  authority,  in  both  of  which  cases  an  action  of  trespass  would 
lie ;  also  in  the  cases  in  which  a  mandamus  had  been  granted  against 
the  lords  of  the  treasury  for  payment  of  salaries. 

Queen^s  Advocate  and  Phillimore^  contrd.  That  in  resisting  the 
tnotion,  it  was  not  to  be  supposed  that  the  crown  or  the  high  law 
functionaries  to  whom  its  authority  in  admiralty  affairs  had  been 
delegated,  were  desirious  of  interposing  any  obstruction  to  the  fur- 
therance  of  justice.  At  the  same  time,  it  was  to  be  observed  that 
the  owners  of  The  Jane  Clark  had  entirely  mistaken  their  way  in 
making  the  application  which  they  had  thought  fit  to  prefer  upon 
the  present  occasion.  The  proper  course  to  have  been  adopted  was 
by  <  proceeding  against  the  person  in  command  of  the  troop-ship, 
the  alleged  actual  wrong-doer.  That  as  against  the  crown,  or  vessels 
the  property  of  the  crown,  the  court  had  no  jurisdiction  under  the 
principles  laid  down  by  Lord  Stowell  in  the  case  of  The  Comas, 
cited  by  Sir  C.  Robinson  in  arguing  the  case  of  The  Prince  Frederic 
2  Dodson.  That  the  principle  upon  which  the  Lords  of  the  Admi- 
ralty had  considered  themselves  bound  to  refuse  an  appearance  in 
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this  case  was  stated  by  them  in  their  letter  to  the  proctor  of 
the  admiralty  to  this  effect:  "That  public  officers,  *  being  [•378] 
merely  servants  to  her  Majesty,  cannot  be  made  personally 
liable  in  suits  for  claims  which  the  subject  may  allege  to  have  upon 
the  crown."  Of  the  truth  of  this  position  no  rational  doubt  could  be 
entertained,  it  being  well  founded  both  upon  principle  and  the  au- 
thority of  decided  cases.  That  no  precedent  had  been  cited  on  the 
other  side  in  point  with  the  present  case ;  indeed  it  had  been  admits 
ted  that  none  could  be  found  in  which  a  monition  of  this  kind  had 
been  issued.  It  had  been  said  however  that  analogous  cases  had 
occurred,  and  in  support  of  the  assertion,  a  variety  of  authorities  had 
been  referred  to.  The  learned  counsel  then  proceeded  to  show  that 
the  authorities  cited  were  not  in  point,  and  in  conclusion  submitted 
that  even  in  cases  where  the  crown  might  be  held  to  be  the  actual 
wrong-doer,  the  proper  and  legitimate  mode  of  proceeding,  as  pointed 
out  by  Mr.  Justice  Blackstone,  was  by  a  memorial  addressed  to  the 
crown  in  the  first  instance,  containing  the  true  state  of  the  matter  in 
dispute.  When  that  course  is  pursued,  in  the  words  of  Mr.  Justice 
Blackstone,  the  law  "  presumes  that  to  know  of  any  injury  and  re- 
dress it  are  inseparable  in  the  royal  breast,  it  then  issues  as  of  course, 
in  the  king's  own  name,  his  orders  to  his  judges  to  do  justice  to  the 
party  aggrieved."     Black.  Com.,  lib.  iii.  c.  17. 

Per  Curiam. 

Dr.  Lushington.  An  application  is  made  in  this  case  for  a  moni- 
tion to  issue  against  the  Lords  Commissioners  of  the  Admiralty,  call- 
ing upon  them  to  appear  in  this  court  in  a  cause  of  damage  which  it  is 
alleged  that  the  owners  of  The  Jane  Clark  have  sustained  in  the  run- 
ning down  of  their  vessel  by  a  ship  belonging  to  the  crown, 
or  which,  at  the  time  the  accident  occurred,  *  was  engaged  [  *  379  ] 
in  the  service  and  employment  of  her  Majesty. 

Now  the  first  consideration  which  occurs  is  this :  namely,  how  far 
could  I  enforce  the  execution  of  the  process  if  it  should  be  granted 
and  resisted.  This  is  an  important  point  to  be  considered  in  the  first 
instance  in  all  cases  of  this  kind,  inasmuch  as  it  would,  I  conceive, 
be  a  very  imprudent  and  scarcely  a  befitting  attempt  in  any  court  to 
issue  a  process  which  it  could  not  enforce,  and  which,  if  resisted, 
must  terminate  in  a  defeat  of  the  authority  of  the  court.  In  applying 
this  consideration  to  the  present  case  the  following  difficulties  sug- 
gest themselves  as  conclusive  of  the  question  which  I  am  now  called 
upon  to  determine.  In  the  first  place,  I  feel  that  I  could  not  enforce 
the  monition  if  the  Lords  of  the  Aomiralty  should  refuse  to  appear; 
and  secondly,  assuming  that  an  appearance  should  be  given  on  their 
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behalf,  and  it  should  be  found  that  the  damage  in  question  was  oc- 
casioned by  the  fault  of  the  troop-ship,  The  Athol,  or  those  on  board 
her,  I  could  not  enforce  the  payment  of  that  damage  as  against  the 
Lords  of  the  Admiralty  under  the  circumstances  of  this  case.     But 
there  are  also  other  considerations  which  induce  me  to  refuse  this  ap- 
plication.    As  far  as  my  own  experience  extends  in  the  practice  of 
the  court,  I  am  not  aware  of  any  case  in  which  a  similar  process  has 
been  issued ;  on  the  contrary,  in  a  case  which  was  decided  by  Liord 
Stqwell,   and   which  is   the  only   case  that  I  can  recollect  in   any 
degree  approaching  to  the  circumstances  of  this  case.  Lord  Stowell 
expressly  declined  to  issue  any  monition,  upon  the  ground  that  "  he 
was  satisfied  that  the  Lords  Commissioners  of  the  Admiralty  would 
be  disposed  to  do  justice  upon  being  convinced  that  wrong 
[  *  380  ]  •  had  been  done,  and  that  the  occurrence  complained  of  had 
actually  taken  place."    It  has  been  urged  in  the  argument  of 
the  counsel  for  the  owners  of  The  Jane  Clark,  that  appearances  have 
been  given  for  the  crown  in  this  court,  and  in  other  jurisdictions  in  a 
variety  of  analogous  cases.     Now,  looking  to  the  cases  which  have 
been  cited,  it  appears  to  me  that  they  have  no  bearing  upon  the  point 
in  question  in  the  present  case.     The  case  of  The  Swift,  reported  in 
the  first  volume  of  Dodson,  p.  332,  is  a  totally  distinct  and  different 
case.     In  that  case  an  officer  of  the  customs  at  Jamaica  had  seized 
a  vessel  for  breach  of  the  navigation  laws.     The  vessel  had  a  cargo 
on  board  at  the  time,  and  the  crown  appeared  and  claimed  the  cargo, 
which  consisted  of  certain  stores  for  the  use  of  her  Majesty's  forces  at 
Jamaica.     It  was  not  disputed  that  the  officer  had  a  right  to  seize 
under  the  statute,  but  it  was  contended  that  the  statute  did  not  ap- 
ply to  the  case  then  under  consideration.     Again,  in  cases  of  king's 
ships  loaded  with,  cargo  or  treasure,  salvage  has  been  awarded,  but 
no  case  has  occurred  within  my  recollection  in  which  the  crown 
alone  has  been  concerned.     With  respect  to  proceedings  in  the  prize 
courts,  they  are  subject  to  a  different  consideration  from  proceedings 
in  the  Instance  Court  of  Admiralty.     The  cases  which  have  been 
cited  moreover  would  operate  against  the  present  motion ;  for  in- 
stance, in  the  case  of  The  Mentor,  in  which  an  attempt  was  made 
to  render  Admiral  Digby  responsible  for  the  destruction  of  an  Ameri- 
can vessel  by  two  ships  which  formed  part  of  his  squadron,  after  hos- 
tilities had  ceased  between  this  country  and  America,  the  court  dis- 
missed the  suit  upon  the  ground  that  he  was  not  responsible 
[  *  381  ]  as  the  mere  admiral  of  the  *  station,  not  being  privy  to  tiie 
fact.     The  observations  of  Lord  Stowell,  in  delivering  his 
judgment  in  that  case,  were  t(f  the  following  effect :  "  The  actual 
wrong-doer  is  the  man  to  answer  in  judgment  —  to  him  responsibility 
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is  attached  in  thft  court;  he  may  have  other  persons  responsible  to 
him,  and  that  responsibility  may  be  enforced.  As,  for  instance,  if  a 
captain  made  a  wrong  seizure,  under  the  express  orders  of  an  admi- 
ral, that  admiral  may  be  made  answerable  in  the  damages  occasioned 
to  the  captain  by  that  improper  act;  but  it  is  the  constant  practice  of 
this  court  to  have  the  actual  wrong-doer,  the  party  before  the  courti 
and  every  man  must  see  the  propriety  of  that  practice." 

The  result  of  Lord  Stowell's  decision,  therefore,  in  the  case  of  The 
Mentor,  and  the  observations  which  fell  from  that  very  learned  judge 
in  delivering  his  judgment,  directly  affirms  the  principle  that,  in  case 
of  tort  or  damage  committed  by  vessels  of  the  crown,  the  legal 
responsibility  attaches  to  the  actual  wrong-doer,  and  the  injured  party 
must  seek  his  redress,  not  against  the  parties  who  may  be  indirectly 
involved  in  the  transaction,  but  from  the  person  who  immediately 
commits  the  injury.  The  same  principle  is  borne  out  by  the  deci- 
sions of  the  courts  of  common  law ;  and  I  recollect  a  case  where 
damages  were  recovered  against  an  officer  in  command  of  one  of  her 
Majesty*s  ships  of  war,  who  had  unjustly  seized  a  ship  in  time  of 
peace,  and  the  officer  was  obliged  to  fly  the  country.  It  may  also  be 
noticed  that  cases  are  to  be  found  in  the  reported  decisions  of  the 
courts  of  common  law,  in  which  the  principle  has  been  recently  esta- 
blished that  public  officers  are  not  bound  to  appear,  when  the  interest 
of  the  crown  is  concerned. 

•  I  allude  to  the  case  of  Gidley  v.  Palmerston,  where  an  [  *  382  ] 
action  was  brought  against  Lord  Palmerston,  when  secre- 
tary of  war;  and  the  case  of  General  Palmar  against  the  Postmas- 
ter-General, arising  out  of  a  contract  for  the  supply  of  mail  coaches. 
With  respect  to  the  analogy  which  it  has  been  attempted  to  draw 
between  this  case  and  the  cases  where  applications  have  been  made 
to  the  Court  of  Queen's  Bench  for  a  mandamus  to  the  lords  of  the 
treasury,  for  the  payment  of  salaries,  it  is  to  be  observed  that  these 
cases  are  solely  and  entirely  founded  upon  particular  acts  of  parlia- 
ment. 

Under  the  circumstances  of  this  case,  then,  both  upon  principle  and 
the  authority  of  decided  cases,  I  must  decline  to  issue  the  monition 
as  prayed.  At  the  same  time,  sitting  here  as  a  judge  in  a  court  of 
justice,  I  am  bound  to  express  the  opinion  that  I  cannot  apprehend 
the  high  personages  who  represent  her  Majesty  in  her  office  of  admi- 
ralty, will  avoid  doing  justice,  or  that,  upon  a  due  consideration,  they 
will  take  upon  themselves  to  say  that  they  will  be  themselves  the 
exclusive  judges  upon  the  merits  of  the  present  case.  Whether  they 
shall  appear  or  not,  is  not  a  matter  for  this  court  to  determine.  I 
decline  to  grant  the  monition. 
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On  application  by  the  proctor  for  the  owner  ftf  The  Athol,  the 
court  directed  that  a  communication  should  be  made  by  the  register 
to  the  Lords  of  the  Admiralty,  stating  that  the  present  motion  had 
been  made  to  the  court ;  and  the  Lords  of  the  Admiralty  subsequently 
directed  that  an  appearance  should  be  given  by  the  admiralty  proctor 
for  The  Athol,  in  order  that  the  court  might  adjudicate  upon  the 

question. 
[  •  383  ]      •  Upon  the  23d  of  July,  the  cause  was  heard  before  Tri- 
nity Masters,  when  The  Athol  was  pronounced  to  have  been 
in  fault,  and  the  damages  and  costs  were  pronounced  for. 


The  Volant,  Merchent. 

April  19,  1842. 

Application  for  security  for  costs  should  be  made  in  tho  earliest  stage  of  the  proceedi^ga. 

In  ordinary  cases  the  court  will  enforce  this  rule. 

Under  the  circumstances  of  tho  case,  security  for  costs  decreed  after  the  act  on  petition  had 
been  concluded,  and  both  proctors  assigned  to  bring  in  their  proofs. 

A  part  owner  who  was  on  board,  and  in  command  of  the  damaging  vessel  at  the  time  of  the 
collision,  held  not  responsible  for  the  excess  of  damage  beyond  the  proceeds  of  the  shi|>. 

In  order  to  render  a  master,  part  owner,  responsible  beyond  the  value  of  the  ship  and  freight, 
he  must  be  sued  as  master  in  the  first  instance,  and  in  the  proceedings  he  must  be  person- 
ally charged  with  being  the  cause  of  the  damage,  by  his  misconduct,  and  that  cannot  be 
done  directly  or  indirectly  in  another  suit. 

In  this  case  an  action  was  brought  against  this  ship  on  behalf  of 
the  owner  of  the  brig  Beatitude,  in  a  cause  of  damage  by  collision. 

The  action  was  entered  in  the  sum  of  2,200/.,  and  bail  was  given 
for  The  Volant  in  825Z.,  the  amount  of  the  agreed  value  of  the  ship 
only  (under  the  stat  53  Geo.  III.  c.  169,  s.  1.)  A  cross-action  was 
also  entered  on  behalf  of  the  owner  of  The  Volant  against  The  Be- 
atitude, and  bail  having  been  given  in  the  sum  of  250/.,  the  cause 
proceeded  by  an  act  on  petition,  which  was  concluded  on  the  bye  day 
of  Hilary  term,  and  bott  proctors  were  assigned  to  bring  in  their 
proofs  upon  this  court  day. 

A  motion  was  now  made  by  the  owner  of  The  Volant,  that  the 
proctor  for  The  Beatitude  might  be  compelled  to  give  security  for  the 
costs  of  both  actions,  upon  the  ground  that  the  owner  of  The  Beati- 
tude was  resident  abroad,  and  that  the  original  action  had  been 
entered  in  his  name,  without  his  knowledge  or  authority. 
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The  motion  was  opposed  by  Addams^  for  the  owner  of  The  Beati- 
tude, submitting  that  the  application  should  have  been  made  earlier, 
and  that  it  was  contrary  to  the  practice  of  the  court  to  grant  it  in 
this  stage  of  the  proceedings ;  that  in  the  courts  of  common  law  it 
would  be  inadmissible,  and  its  rejection  in  the  present  in- 
stance would  be  *  attended  with  no  detriment  or  prejudice,  [  *  384  ] 
inasmuch  as  security  had  been  already  given  in  one  of  the 
actions  on  behalf  of  the  owners  of  The  Beatitude.     To  this  it  was 
replied  that  the  security  given  would  not  cover  the  costs  for  which 
the  present  application  was  made. 

Per  Curiam. 
According  to  the  practice  of  other  courts,  it  is,  I  apprehend,  the 
usual  course,  that  applications  of  this  kind  should  be  made  in  the 
earliest  stage  of  the  proceedings ;  and,  in  ordinary  cases,  I  should  be 
disposed  to  enforce  the  observance  of  the  same  rule  in  the  proceed- 
ings in  this  court.  There  is,  however,  this  peculiarity  in  the  present 
case,  that  the  owner  of  The  Beatitude  is  resident  abroad,  and  the 
original  action  was  entered  by  another  person,  in  his  name  and  with- 
out his  privity  and  concurrence.  If  I  had  been  aware  of  this  cir- 
cumstance at  the  time,  I  should  have  directed  security  for  the  costs 
to  be  given  in  the  first  instance  ;  and  as  I  am  now  informed  that  the 
bail  which  has  been  given  will  not  be  liable  for  the  costs  for  which 
this  application  is  made,  I  shall  direct  security  to  be  given  for  the 
same,  before  I  allow  the  suit  to  proceed.  The  amount  of  that  secur- 
ity I  fix  at  80/. 

Upon  the  3d  of  June,  the  case  was  heard  upon  its  merits,  when  the 
court,  assisted  by  Trinity  Masters,  pronounced  for  the  damage  sued 
for. 

Addams^  for  the  owners  of  The  Beatitude,  moved  the  court  to  have 
the  decree  taken  down  not  only  against  the  vessel,  the  value  of  which 
was  wholly  insufficient  to  cover  the  amount  of  the  damage  in  ques- 
tion, but  also  against  the  master,  who  was  a  part  owner  in 
•  The  Volant;  and,  in  support  of  his  motion,  he. cited  the  [  •385  ] 
case  of  The  Triune,  Haggard,  vol.  3,  Part  L,  p.  114. 

Queen's  Advocate^  contra^  cited  The  Hope.  Vide  supra,  vol.  1, 
Part  L,  p.  158. 

#  Our.  adv.  vult. 
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Upon  a  subsequent  day  the  court  delivered  its  opinion  to  the  fol- 
lowing effect :  — 

Judgment. 
Dr.  LusHiiVGTON.  The  question  to  be  decided  in  this  case  is  of 
considerable  importance,  and  is  attended  with  some  difficulty.  It 
arises  under  the  following  circumstances :  an  action  for  damages 
having  been  entered  in  the  sum  of  2,200/.,  a  warrant  of  arrest  was 
extracted,  and  was  duly  executed  upon  the  vessel ;  an  appearance 
was  entered  for  the  owners,  and  bail  was  given  in  the  amount  of 
825Z.,  the  ship  being  alleged  to  be  of  that  value,  and  so  admitted  by 
the  party  proceeding  in  the  action.  When  the  cause  came  on  for 
hearing,  the  court,  with  the  advice  of  the  Trinity  Masters,  was  of 
opinion  that  the  damage  had  been  caused  by  The  Volant,  but  I  post- 
poned making  any  decree  at  the  time,  in  order  to  consider  the  legal 
question  which  was  then  raised,  with  respect  to  the  liability  of  the 
owners  of  the  damaging  vessel  to  make  good  the  damage  beyond 
the  amount  of  the  value  of  the  ship,  for  which  the  bail  has  been 
given.  Two  cases  decided  in  this  court  were  cited  in  the  argument, 
as  having  a  bearing  upon  the  question,  and  the  first  case  to  which  I 
shall  now  advert  is  the  case  of  The  Triune,  reported  in  3  Haggard, 

p.  114.     In  that  case  the  vessel  had  been  arrested  and  no 
[  *  386  ]  bail  given,  but  an  appearance  was  entered  on  *  behalf  of  the 

master,  the  principal  owner.     At  the  hearing  of  the  cause 
the  court  pronounced  against  the  vessel,  and  condemned  the  master, 
the  vessel,  and  freight  in  the  damage  and  in  the  costs.    The  ship  was 
sold,  and  the  proceeds  were  insufficient  to  cover  the  amount  of  the 
damage  in  the  extent  of  400/.     A  monition  was  then  decreed  against 
the  master  for  that  sum,  and  he  was  subsequently  attached  and  im- 
prisoned.    Now,  in  order  to  contrast  that  case  with  a  case  w^hich 
came  under  my  own  consideration,  it  must  be  noticed,  that  in  the 
case  of  The  Triune  an  appearance  had  been  entered  by  the  master, 
the  principal  owner  only.     No  bail  was  given.     Sir  J.  NichoU  in- 
quired whether  there  was  any  precedent  for  the  application  for  the 
attachment;  and  lastly,  when  he  decreed  the  attachment  to  be  issued, 
that  learned  judge  gave  no  reasons  and  stated  no  case.     In  the  more 
recent  case  which  came  under  my  own  consideration,  the  case  of  The 
Hope,  1  Rob.  Jr.  p.  154,  an  appearance  was  given  for  three  part  own- 
ers, who  were   resident  in    Scotland.     The  damage  was   between 
1,300/.  and  1,400/. ;  bail  was  given  in  1,500/.  and  the  value  of  The 
Hope  was  810/.     It  also  appeared  that  the  master  and  part  owner 
was  on  board  at  the  time,  and  that  the  collision  arose  from  his  own 
fault  and  misconduct     The  case  of  The  Triune  was  not  referred  to. 
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and  I  was  of  opinion  that  the  motion  to  make  the  part  owner  per- 
sonally responsible  for  the  excess  of  damage  beyond  the  proceeds  of 
the  ship  could  not  be  granted.  There  is  some  distinction  in  the  cir- 
cumstances of  the  two  cases,  but  not  of  any  material  importance, 
and  looking  to  the  absence  of  all  former  precedents,  and  to  the  dif- 
ference of  opinion  which  has  been  entertained  by  my  predecessor 
and  myself,  it  is,  I  think,  my  duty  to  consider  the  question 
an  'open  question,  and  to  pronounce  that  decision  which  in  [  *  387  ] 
my  judgment  is  most  conformable  to  law,  without  feeling 
myself  concluded  by  my  own  decision  in  the  case  of  The  Hope,  or 
by  the  previous  decision  of  Sir  John  NichoU  in  the  case  of  The 
Triune.  By  the  ancient  maritime  law,  the  owners  of  a  vessel  doing 
damage  were  bound  to  make  good  the  loss  .to  the  owners  of  the  other 
vessel,  although  it  might  exceed  the  value  of  their  own  vessel  and 
the  freight.  For  the  purpose  of  enforcing  this  obligation  the  owners 
of  the  damaged  vessel  might  resort  either  to  the  courts  of  common 
law  or  to  the  Court  of  Admiralty ;  and  if  they  preferred  the  latter, 
they  had  their  choice  of  three  modes  of  proceeding,  namely,  against 
the  owners,  or  against  the  master  personally,  or  by  a  proceeding 
in  rem  against  the  ship  itself.  The  Court  of  Admiralty  has  jurisdic- 
tion over  the  whole  subject-matter  of  damage  on  the  high  seas,  and 
the  arrest  of  a  vessel  is  only  one  mode  of  proceeding.  The  damage 
confers  no  lien  upon  the  ship,  but  an  arrest  offers  the  greatest  security 
for  obtaining  substantial  justice  in  furnishing  a  security  for  prompt 
and  immediate  payment.  There  may  indeed  be  cases  in  which  it 
would  be  almost  necessary  to  proceed  in  this  court,  and  in  which 
there  could  be  no  other  effectual  remedy,  although  the  ship  could  not 
be  arrested.  For  instance :  suppose  the  vessel  which  occasioned  the 
damage  belonged  to  a  foreigner,  and  had  gone  away  to  some  distant 
part  of  the  world,  or  it  were  impracticable  to  bring  an  action  at  com- 
mon law,  by  reason  of  the  crew  being  dispersed,  or  the  expense  of 
producing  them  as  witnesses  in  a  trial  at  law  too  onerous  to  be  borne. 
Again,  suppose  the  ship  doing  the  damage  to  have  been  sunk  or  lost 
immediately  after  the  collision  :  I  know  of  no  reason  why 
an  action  could  not  be  *  maintained  in  this  court,  although  [  *  388  ] 
the  ship  could  not  be  arrested.  The  jurisdiction  of  this 
court  does  not  depend  upon  the  existence  of  the  ship,  but  upon  the 
origin  of  the  question  to  be  decided,  and  the  locality.  Looking  to  a 
proceeding  by  the  arrest  of  the  vessel,  it  is  clear,  that  if  no  appear- 
ance id  given  to  the  warrant  arresting  the  ship,  there  can  be  no  pro- 
ceedings against  the  owners ;  for  the  court  cannot  know  who  are  the 
owners ;  the  court  cannot  exercise  any  power  over  persons  not  before 
the  court,  and  never  personally  cited  to  appear  :  the  decree  must  be 
VOL.  I.  —  w.  lu  23 
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confined  exclusively  to  the  ship.     Where  there  is  an  appearance  to 
the  action  and  bail  given,  as  to  the  bail  the  decree  cannot  be  ex- 
tended beyond  what  they,  who  are  strangers  to  the  cause,  have 
voluntarily  made  themselves  responsible  for ;  but  in  a  case  where  the 
owner  ha?  appeared,  the  question  is  to  what  extent  he  has  appeared 
to  the  process  against  the  ship.     It  is  material  to  see  how  that  pro- 
cess is  worded.    "  It  decrees  the  ship  to  be  seized,  and  it  cites  all 
persons  having  or  pretending  to  have  any  right,  title,  or  interest 
therein,  to  appear  in  this  court,  on  certain  days  and  hours,  there  to 
answer  in  a  cause  civil  and  maritime."     The  owners  are  only  called 
in  respect  to  any  right,  title,  and  interest,  in  order  that  they  may 
appear  and  intervene  for  their  interest  in  the  vessel,  and  not  further. 
Now,  if  it  were  possible,  on  such  warrant,  to  demand  bail  beyond  the 
value  of  the  ship,  or  if  the  process  against  the  owners  went  to  make 
them  responsible  beyond  the  value  of  the  ship,  there  could  be  no 
reason  why  bail  should  not  be   commensurate  with  the  damage, 
where  the  amount  is  not  restricted  by  statute ;  but  if  bail  could  not 
be  demanded  beyond  the  value  of  the  ship,  I  do  not  see 
[  *  389  ]  how  the  owners,  in  *  that  proceeding,  can  be  made  farther 
responsible ;  the  warrant  of  arrest  is  confined  to  the  ship, 
it  goes  no  further.     It  appears  to  me,  therefore,  that  there  is  no  per- 
sonal liability  beyond  the  value  of  the  ship,  for  this  obvious  reason, 
that  the  original  process  would  not  justify  any  such  proceeding ;  the 
appearance  given  by  the  individual  himself  would  not  justify  such 
proceeding,  he  has  appeared  only  to  protect  his  interest  in  the  ship. 
I  should  have  been  of  this  opinion  even  independently  of  a  case 
which  it  is  now  my  duty  to  examine  with  some  particularity ;  it  is  a 
case  reported  in  2  Bam.  &  Aid.  p.  2,  Wilson  v.  Dixon.     It  was  an 
action  against  several  defendants  as  ship-owners  for  damage  sustained 
by  the  loss  of  goods  laden  on  board  their  ship.     By  the  first  section 
of  the  53d  Geo.  III.  c.  159,  the  responsibility  of  owners  is  limited, 
both  with  respect  to  goods  carried,  and  damage  done  to  other  vessels 
without  their  fault  or  privity ;  it  is  unnecessary  to  look  at  the  s^tute 
at  length  ;  every  word  of  the  section  applies  equally  to  goods  carried 
on  board  and  receiving  damage,  and  to  any  damage  done  by  the 
carrier  vessel  to  another  vessel ;  there  is  the  same  limit  in  both  cases, 
videlicet^  the  value  of  the  ship  and  freight,  where  the  act  is  done  with- 
out the  fault  and  privity  of  such  owner  and  owners.     The  question 
which  arose  in  that  case  was  this :  Were  the  carriers  liable  beyond  the 
value  of  the  ship  and  freight,  by  reason  that  the  master  was  part  owner, 
and  the  loss  occasioned  by  his  misconduct  ?    The  Court  of  the  King's 
Bench  determined  in  the  master's  favor.    Bayley,  Justice,  says,  (p.  13,) 
"  The  meaning  of  the  clause  is,  that  if  the  master  be  a  part  owner, 
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his  responsibility,  if  you  sue  him  in  his  character  of  master,  and  not 
as  one  of  several  part  owners,  will  nAt  be  affected  by  the 
first  *  section  of  the  act,  but  if  you  sue  him  as  one  of  the  [  *  390  ] 
part  owners  with  the  other  part  owners,  the  circumstance  of 
the  loss  being  occasioned  by  his  fault,  and  with  his  privity,  will  not 
take  away  from  the  other  part  owners  the  protection  which  the  first 
section  of  the  statute  intended  to  give  them."  Now,  in  words,  Jus- 
tice Bayley  confines  his  observation  to  saying  that  "  it  will  not  take 
away  from  the  other  part  owners  the  protection  of  the  statute,"  but 
in  substance  and  efiect  it  applies  to  the  master,  for  he  was  sued  as 
part  owner,  and  was  equally  protected  by  this  decision.  In  that 
action,  therefore,  the  decision  was  in  favor  of  all  the  part  owners,  the 
mcister  included.  There  is  not,  indeed,  precisely  the  same  form  of 
action  in  this  court,  but  the  principle  which  governed  that  decision  is 
applicable  in  justice  to  this  case.  I  am  of  opinion,  that  to  render  a 
master,  part  owner,  guilty  of  neglect,  responsible  beyond  the  value  of 
ship  and  freight,  you  must  sue  him  as  master  in  first  instance ;  but 
then  you  must  proceed  by  charging  him  with  being  the  cause  of  the 
damage  by  his  misconduct,  and  that  cannot  be  done  directly  or  indi- 
rectly in  another  suit  An  appearance  is  given  for  all  the  owners, 
not  for  the  master  only,  and  I  cannot  select  one  owner  on  whom  to 
fix  the  responsibility  where  there  are  several ;  the  master  is  not  per- 
sonally sued  at  all  in  this  form  of  proceeding.  Suppose  no  bail 
given,  may  not  the  owner  abandon  the  ship  ?  and  can  the  court  do 
more  than  sell  the  ship  for  the  benefit  of  the  plaintifis  in  the  action  ? 
No  further  liability  can  be  imposed  on  the  owner,  save  as  to  the 
costs.  On  authority,  and  on  principle,  every  person  ought  to  be  liable 
to  costs  if  justice  requires  it ;  if,  in  truth,  there  were  any  other 
decision,  if  the  liability  of  owners  was  limited  to  the  *  value  [  *  391  ] 
of  the  ship  itself,  whatever  the  amount  of  costs,  it  would  be 
their  policy  to  litigate  every  case,  in  order  to  deprive  persons  suing 
them  of  any  benefit  of  a  decree  by  reason  of  the  costs  incurred  in 
obtaining  it 

I  pronounce  for  the  damage,  but  I  cannot  enforce  the  payment 
beyond  the  value  of  the  ship  and  freight,  and  I  condemn  the  owners 
in  the  costs. 
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The  Druid,  Newton.^ 

April  25,  1842. 

Owners  are  not  responsible  for  damage  wilfally  committed  by  a  master  in  their  employ,  the 
acts  of  such  master  not  being  within  the  scope  of  his  ordinary  duties  nor  otherwise  directed 
or  subsequently  sanctioned  by  them. 

This  was  a  case  of  damage  by  collision  promoted  by  the  owner  of 
the  Danish  sloop  The  Sophie  against  the  steam-vessel  The  Draid. 

The  act  on  petition  in  substance  set  fftrth  —  That  on  the  12th  of 
October,  1841,  the  sloop  Sophie,  of  the  burden  of  seventy-three  tons, 
and  efficiently  manned  with  a  licensed  pilot  on  board,  had  proceeded 
down  the  river  Mersey  as  far  as  Bootle  Bay,  and  nearly  opposite  the 
Rock  light-house,  when  The  Druid,  belonging  to  a  steam-tug  com- 
pany in  Liverpool,  ran  several  times  violently  into  her  on  the  larboard 
quarter,  thereby  starting  her  bulwarks,  and  causing  her  to  slew  round 
and  drive  violently  against  a  bark  then  under  sail  to  leeward  of  her; 
the  master  of  the  steam-tug  at  the  same  time  demanding  5/.  of  the  mas- 
ter of  the  sloop  on  pretence  that  it  was  due  for  towing  the  sloop  into 
Liverpool,  and  threatening  that  unless  it  was  paid  he  would  run  the 
sloop's  mast  or  bowsprit  overboard.  That  the  demand  not  being  com- 
plied with,  the  master  of  the  same  immediately  passed  one  of  the  haw- 
sers round  the  shrouds  of  the  sloop,  and  declared  that  she 
[  *  392  ]  should  not  go  to  sea  till  it  was  paid.  That  *  the  sloop  soon 
after  got  clear  of  the  steamer  by  cutting  the  hawser  afore- 
said ;  but  I.  N.,  the  master  of  the  steam-tug,  almost  immediately  again 
ran  the  steamer  with  great  violence  into  the  sloop,  and  passed  a  chain 
round  the  foremast  shroud,  by  which  he  dragged  the  sloop  with  great 
force  up  and  down  the  river,  causing  her  to  slew  round  in  all  direc- 
tions and  severely  training  her  rigging  and  upper  works. 

That  the  sloop  was  so  dragged  about  for  a  considerable  time,  and 
until  she  came  into  shoal  water.  That  the  pilot  then  called  upon  the 
master  of  the  steamer  to  tow  the  sloop  into  deep  water,  which  he 
accordingly  did,  but  that  it  was  then  more  than  two  hours'  ebb,  and 
impossible  for  the  sloop  to  proceed  on  her  voyage. 

That  the  sloop  having  been  taken  to  the  Magazines,  w^as  there 
brought  to  anchor.  That  during  the  night  of  the  12th  the  wind  blew 
a  heavy  gale  from  the  north-west,  and  continued  to  blow  violently 
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from  the  west  until  the  15th  of  the  said  month  of  October,  when  an 
attempt  was  made  to  get  her  into  dock,  but  which  was  ineffectual) 
all  the  docks  being  at  that  time  full.  i 

That  on  the  16th  the  sloop  was  driven  off  Seacombe,  where  at  low 
water  she  struck  the  ground,  and  thereby  sustained  considerable 
damage.  That  during  the  night  the  wind  increasing  almost  to  a  hur- 
ricane, the  sloop  drove  with  the  larboard  side  athwart  the  lee  bow  of 
a  large  Liverpool  ship  and  became  entangled  with  the  cathead  and 
bower  anchor,  whereby  the  larboard  side  and  bowsprit  of  the  sloop 
were  severely  injured.  That  the  strength  of  the  tide  forcing  the  sloop 
almost  on  her  beam  ends,  she  again  struck  with  violence 
against  the  *8aid  ship,  and  the  crew  being  apprehensive  that  [  *  393  ] 
she  would  sink,  made  the  best  of  their  way  on  board  the 
ship.  That  when  the  flood-tide  began  to  decrease  the  sloop  righted 
again,  and  the  crew  returned  to  her,  and  by  great  exertions  and  a  con- 
siderable risk  they  succeeded  in  carrying  her  into  the  Princes  Dock 
Basin,  on  the  18th  of  the  said  month  of  October.  That  on  the  fol- 
lowing day  a  survey  was  held  upon  her,  when  it  was  found  that  all  her 
seams  were  so  much  strained  and  open  that  it  would  be  necessary  to 
discharge  her  cargo  in  order  to  undergo  the  repairs  requisite  to  enable 
her  to  prosecute  her  voyage.  That  in  unloading  the  cargo  it  was 
found  that  there  was  a  deficiency  oi  sixteen  tons  of  the  salt  on  board, 
such  deficiency  having  been  occasioned  by  melting  and  leakage  in 
consequence  of  the  circumstances  aforesaid.     Wherefore,  Sec. 

The  reply  of  the  owners  of  the  steam-tug  denied  that  any  directions 
or  any  authority  had  ever  been  given  by  the  directors  of  the  company 
or  any  of  them,  to  the  manager  or  to  any  of  their  captains  or  servants, 
to  detain  or  attempt  to  stop  or  in  any  way  molest  vessels  under 
the  circumstances  stated  in  the  act  on  petition.  It  also  expressly 
denied  that  any  directions  or  authority  had  been  either  directly  or 
indirectly  given  to  I.  N.,  the  master  of  The  Druid,  to  detain  or  molest 
the  sloop  Sophie,  or  that  the  acts  alleged  to  have  been  committed  by 
him  were  ever  authorized,  or  that  they  were  or  have  since  been  in  any 
manner  sanctioned  by  any  or  either  of  the  directors  of  the  said  com- 
pany; on  the  contrary,  they  have  been  highly  disapproved  of.  The 
reply  further  went  on  to  deny  generaUy  the  liability  of  the  company 
to  make  good  the  damage,  upon  the  ground  that  it  was  no 
part  of  *  the  business  of  the  said  I.  N.,  as  master  of  the  said  [  "*  394  ] 
steam-tug,  to  tow  the  vessel  in  the  manner  alleged,  and  in 
so  doing  he  went  out  of  his  way  maliciously  for  that  purpose. 

The  case  was  argued  by —  Addams  and  Bayford  for  the  owners  of 
The  Sophie. 

23* 
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QueerCs  Advocate  and  Haggard^  contrd. 

Judgment. 

Dr.  Lushington.  This  is  a  suit  promoted  by  the  owner  of  a  Danish 
vessel,  The  Sophie,  which,  upon  the  12th  of  October  last,  was  proceed- 
ing out  of  the  port  of  Liverpool  on  her  return  voyage  to  Eallundbuig 
in  Denmark.  Whilst  so  proceeding  the  steam-tug  The  Druid,  the 
vessel  arrested  in  this  cause,  ran  several  times  violently  into  her; 
Newton,  the  captain  of  the  steam-tug,  at  the  same  time  demanding 
the  payment  of  5L  which  he  alleged  to  be  due  to  his  employers  for 
towing  The  Sophie  into  Liverpool.  The  master  of  The  Sophie  refused 
to  pay  the  demand,  denying  that  any  towage  was  due,  whereupon 
Newton,  the  captain  of  the  steam-tug,  declared  that  he  would  detain 
her,  and  although  warned  that  he  would  be  held  responsible  for  his 
conduct,  he  caused  a  chain  to  be  fastened  to  The  Sophie's  foremast, 
and  in  a  violent  manner  towed  her  about,  and  at  last  carried  her  up 
the  Mersey  and  left  her  at  a  place  called  the  Magazines.  In  conse- 
quence of  this  treatment  The  Sophie  received  considerable  damage, 
was  prevented  from  proceeding  on  her  voyage,  and  great  loss  and 
injury  subsequently  accrued.  To  obtain  redress  for  the  injury  pro- 
ceedings were  instituted,  and  the  steamer  was  arrested  under 
[  •  395  ]  the  process  of  'this  court.  An  appearance  has  been  given 
for  the  owners  of  The  Druid,  and  the  facts  of  the  case,  as 
they  are  set  forth  in  the  act  on  petition,  are  not  controverted..  The 
defence  of  the  owners  of  The  Druid  is,  that  they  are  not  responsible 
for  the  wilful  and  malicious  acts  of  Newton,  their  servant;  which  acte 
it  is  alleged  were  not  authorized  by  them  before  they  were  committed, 
nor  sanctioned  or  adopted  by  them  afterwards.  Before  I  determine 
whether  the  defence  which  is  thus  set  up  can  be  sustained  in  law,  I 
must  first  consider  how  far  the  facta  upon  which  it  is  rested  are  esta- 
blished in  the  evidence  before  the  court 

It  is  stated  on  behalf  of  the  owners  of  The  Druid,  that  an  agree- 
ment exists  between  the  company  to  which  that  vessel  belongs,  and 
the  masters  of  their  vessels,  that  the  captain  of  each  steam-tug  shall, 
upon  performing  any  towage  service  to  vessels  going  out  or  coming 
into  the  port  of  Liverpool,  obtain  from  the  master  of  the  vessel  towed 
a  certificate  of  the  service  rendered,  and  of  the  amount  agreed  to  be 
paid,  and  if  this  certificate  is  not  produced,  the  master  of  the  steam- 
tug  is  to  be  charged  with  the  amount  It  is  also  further  stated^  that 
they  were  informed  by  Newton,  the  master  of  The  Druid,  that  he 
could  not  obtain  the  51.  due  for  towing  The  Sophie  into  Liverpool, 
and  that  they  wrote  to  Gustavus,  the  master,  calling  upon  him  to 
pay  that  amount,  but  that  he  refused  to  do  so.     Now,  upon  this 
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statement  alone  it  would  be  impossible  to  conclude  that  the  com- 
pany directly  or  indirectly  authorized  the  forcible  detention  of  The 
Sophie.     The  ordew  given  by  them  to  their  captains  are  reasonable 
orders,  and  there  is  nothing  to  show  any  intention  on  the 
*  part  of  the  company  that  these  orders  should  be  executed  [  *  396  ] 
in  an  illegal  manner.     On  the  contrary,  I  find  it  expressly 
•  averred  in  the  reply  to  the  act  on  petition  in  the  following  words, 
"  That  no  directions  or  authority  have  ever  been  given  by  the  direct- 
ors of  the  company,  or  any  of  them,  that  the  captains  or  any  captain 
of  any  of  their  tugs  shall  stop  or  attempt  to  detain  or  in  any  way 
molest  any  vessel,  the  captain  of  which  vessel  has  refused  or  might 
have  refused  the  certificate  of  service,  or  have  refused  or  may  refuse 
payment  of  any  demand." 

This  averment  is  supported  by  sufficient  evidence  on  the  part  of 
the  owners  of  The  Druid,  and  is  not  contradicted  on  the  other  side. 
As  regards  any  authority,  therefore,  prior  to  the  time  when  the  unfor-' 
tnnate  transaction  commenced,  I  am  bound  to  assume  that  Newton, 
the  master  of  The  Druid,  was  wholly  unauthorized  by  the  company 
to  act  as  he  has  done  in  the  present  instance.  It  must  be  considered, 
in  the  next  place,  how  far  his  conduct  was  subsequently  sanctioned 
and  adopted  by  the  owners  of  The  Druid,  so  as  to  fix  upon  them  a 
participation  in  his  acts  and  render  them  legally  responsible  for  the 
consequences  that  ensued.  It  has  been  urged  against  them,  that 
after  the  misconduct  of  Newton  had  been  made  known  to  them  they 
authorized  their  manager  to  call  upon  the  attorneys  of  Gustavus,  the 
master  of  The  Sophie,  for  the  purpose  of  arranging  with  them  a 
compensation  for  the  injury  which  had  been  committed;  and  this 
fact  has  been  much  relied  on,  and  is  said  to  be  admitted  by  the  own- 
ers of  The  Druid  in  their  own  statement  in  reply  to  the  act  on  petition. 
Now  in  my  view  of  it,  if  this  fact  stood  alone  unaccom- 
panied *  by  any  further  statement  or  explanation  from  the  [  *  397  ] 
owners  of  The  Druid,  I  do  not  think  that  I  could  hold  it  to 
be  an  adoption  of  the  act  of  their  captain  or  an  admission  of  any 
responsibility  on  their  part  so  as  to  bind  them  in  law.  I  am  not  pre- 
pared to  say  that  if,  before  a  suit  is  commenced,  a  master  being  cog- 
nizant of  an  injury  dope  Tby  his  servant  shall  negotiate  for  the  com- 
pensation of  that  injury  by  the  payment  of  a  sum  of  money,  out  of 
court,  the  master  would  be  so  far  concluded  by  the  negotiation,  that 
he  could  not  avail  himself  of  any  legal  defence  to  the  action.  I  know 
of  no  legal  principles  which  would  sustain  such  a  proposition.  But 
it  is  unnecessary  to  pursue  the  inquiry  further,  for  this  reason,  that  it 
is  expressly  alleged  and  sworn,  and  is  not  contradicted,  that  the 
negotiation  carried  on  by  the  manager  of  the  company  was  con- 
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dacted,  not  on  behalf  of  the  company,  bat  on  behalf  of  Newton,  tbe 
master.  Dismissing,  therefore,  from  my  consideration  any  averments 
of  previous  authority  or  subsequent  adoption  of  the  acts  of  Newtoa 
as  being  wholly  unsupported  by  proof,  I  must  now  examine  the  legal 
bearing  of  those  facts  which  are  either  proved  or  admitted  in  the 
cause. 

The  facts  in  the  case  upon  which  the  court  must  proceed  in  fomi- 
ing  its  judgment  are  these :  that  at  the  time  of  the  aggression  New- 
ton was  in  command  of  the  steamer,  and  engaged  in  his  usual  occa- 
pation  of  looking  out  for  vessels  requiring  towage  assistance.  That 
it  was  his  duty,  in  compliance  with  the  order  of  the  company,  to 
make  the  demand  for  the  towage  money  in  question.  That  ia  mak- 
ing the  demand  he  was  acting  in  the  service  of  the  company.     That 

the  aggression  and  detention  were  neither  authorized  by  the 
[*398]  company  nor  were  naturally  *  incidental  to  any  directions 

given  by  them.  And  lastly,  that  the  assault  and  detention 
were  the  wilful  acts  of  Newton  himself,  and  that  the  damage  which 
is  now  sued  for  was  occasioned  in  consequence  thereof.  Upon  this 
state  of  facts,  the  inquiry  arises  what  are  the  principles  of  law  by 
which  the  decision  of  this  case  must  be  governed?  The  answer,  I 
apprehend,  is  this,  namely,  the  rules  and  principles  which  govern  the 
cases  of  principal  and  agent,  of  master  and  servant,  as  tbey  have 
been  laid  down  and  adopted  in  the  courts  of  law  in  this  country. 
The  unfortunate  owner  of  The  Sophie,  who  is  now  seeking  bis 
redress  by  suing  this  ship  and  her  owners,  it  is  true,  is  a  foreigner,  a 
subject  of  Denmark,  but  his  title  to  redress  must  be  ruled  by  tiie 
municipal  law  prevailing  in  the  courts  of  this  kingdom  and  govern- 
ing, the  court  in  which  he  sues.  I  have  purposely  adopted  the  ex- 
pression "  suing  this  ship  and  her  owners,"  with  the  view  of  con- 
sidering a  point  which  was  incidentally  raised  in  the  argument, 
whether  the  liability  of  the  ship  and  owners  is  to  be  measured  by  the 
same  rules,  or  whether  the  ship  could  be  made  liable  although  no 
personal  responsibility  should  attach  upon  the  owners. 

Before  I  proceed  further,  I  will  now  endeavor  very  shortly  to  dis- 
pose of  the  point  to  which'  I  have  just  adverted.  Now  in  some  cases  it 
is  obvious  that  a  ship  may  be  liable  where  the  owners  would  not  be 
personally  responsible,  as,  for  instance,  in  cases  of  lien  upon  a  ship  for 
seamen's  wages  or  bottomry  bonds,  when  the  lien  has  been  acquired 
before  the  existing  owners  made  their  purchase.     Against  such  liabili- 

ties  the  purchasers  must  protect  themselves  by  caution  or  by 
[  •  399  ]  contract  at  the  time  of  *  sale,  as  against  the  enforcement  of 

the  outstanding  lien  in  a  proceeding  against  the  ship  in  this 
court,  they  would  have  no  legal  defence  upon  the  plea  that  the  exist- 


HIGH  COURT  OP  ADMIRALTY.  400 


The  Draid.    1  W.  Bob. 


ence  of  the  lien  was  unknown  to  them  at  the  time  the  purchase  was 
effected. 

Again,  it  might  possibly  be  that  an  innocent  purchaser  may  be 
liable  to  have  his  ship  arrested  and  sold  for  the  payment  of  damages 
in  a  case  where  the  former  owners  would  have  been  responsible,  and 
the  damage  was  occasioned  before  the  purchase  was  made ;  but  upon 
this  point  I  give  no  opinion  whatever.  In  the  case  above  mentioned, 
it  is  to  be  rerliembered  that  the  liability  must  be  assumed  to  have 
attached  upon  the  ship  prior  to  the  time  when  the  ownership  vested 
in  the  existing  owners.  In  all  causes  of  action  which  may  arise  from 
circumstances  occurring  during  the  ownership  of  the  persons  whose 
ship  is  proceeded  against,  I  apprehend  that  no  suit  could  ever  be  main- 
tained against  a  ship  where  the  owners  were  not  themselves  person- 
ally liable,  or  where  their  personal  liability  had  not  been  given  up,  as 
in  bottomry  bonds,  by  taking  a  lien  on  the  vessel.  The  liability  of 
the  ship  and  the  responsibility  of  the  owners  in  such  cases  are  con- 
vertible terms ;  the  ship  is  not  liable  if  the  owners  are  not  responsible ; 
and  vice  versd^  no  responsibility  can  attach  upon  the  owners  if  the 
ship  is  exempt,  and  not  liable  to  be  proceeded  against.^ 

Having  thus  disposed  of  the  incidental  question  which  has  been 
raised,  it  remains  for  me  to  apply  the  principles  of  law  laid  down  in 
the  reported  cases,  so  far  as  they  bear  upon  the  circumstances  of  the 
present  case.  The  general  principle  of  law  that  the  master 
is  liable  for  the  acts  done  by  his  servants  *  within  the  scope  [  *400  ] 
of  their  employment,  is  not  denied,  but  it  is  contended,  on 
behalf  of  the  owners  of  The  Druid,  that  the  principle  does  not  apply 
to  this  case,  and  that  no  such  liability  exists  where  the  servant, 
though  occupied  in  the  affairs  of  his  master  generally,  has  occasioned 
an  injury  by  his  violent,  wilful,  and  malicious  conduct.  The  justness 
of  the  reasoning  upon  which  this  distinction  is  founded,  is,  I  must 
confess,  not  altogether  apparent  to  my  mind;  and  if  I  had  been 
called  upon  to  decide  this  question  upon  my  own  judgment  alone,  in 
the  absence  of  any  decided  cases,  I  might,  perhaps,  have  felt  some 
difficulty  in  arriving  at  the  conclusion  to  which  I  am  about  to  come 
in  the  present  instance.  It  is  consistent  with  reason  and  natural  jus- 
tice, that  a  master  should  be  responsible  for  the  skill  and  honesty  of  the 
agent  whom  he  employs  in  the  management  of  his  business.  He  selects 
him,  and  holds  him  out  to  the  world  as  a  fit  person  to  be  trusted,  and 
in  so  doing  to  a  certain  extent  he  may  be  said  to  contract  with  the  per- 


^  [See  observations  on  this  case  in  The  Bold  Buccleugh,  2  Law  &  Eq.  Bep.  540 ; 
8.  c.  3  W.  Rob.  220.] 
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son  with  whom  he  deals  for  the  existence  of  these  qualities  in  his  agent. 
Unless,  therefore,  the  principal  was  responsible,  mankind  wonld  have 
no  security  or  protection  in  the  ordinary  transaction  of  their  affairs. 
The  principal  would  be  deriving  a  benefit  from  the  acts  of  bis  agent, 
whilst  the  persons  who  may  be  dealing  with  that  agent,  if  injured  by 
his  misconduct,  would  have  no  remedy  but  by  an  action  against  the 
agent  himself,  who  might  be  wholly  unable  to  make  a  compensation. 
The  result  would  be,  that  all  mutual  confidence  between  man  and 

man,  upon  which  the  business  of  life  depends,  would  be 
[  •  401  ]  destroyed.     Upon  this  ground,  I  *  apprehend  the  doctrine  of 

the  master's  responsibility  was  founded,  and  upon  this  prin- 
ciple the  case  of  Grammar  v.  Nixon  ^  was  decided.  In  that  case  a 
goldsmith's  apprentice  sold  an  ingot  of  gold  and  silver,  upon  a  special 
warranty  that  it  was  of  the  same  value  per  ounce  with  an  assay  then 
shown.  Upon  the  evidence,  it  appeared  that  he  had  forged  the  assay, 
and  that  the  ingot  was  made  out  of  a  lodger's  plate  which  he  had 
stolen.  The  learned  judges  by  whom  the  case  was  decided,  held  tiiat 
the  goldsmith  was  liable  for  the  forgery  and  fraud  which  bad  been 
practised  by  his  apprentice.  But  it  is  said  that  the  present  case  is 
one  of  violence  and  wilful  aggression,  and  is  upon  that  ground  dis- 
tinguishable from  a  case  of  fraud.  The  reason  of  this  distinctioDf  as 
I  have  already  observed,  is  not  very  apparent  It  may  perhaps  be 
argued  that  fraud  and  perjury  may  occur  in  the  ordinary  transactions 
of  business,  but  violence  cannot  possibly  be  contemplated  in  the  dis- 
charge of  any  duty.  This  reasoning  may  be  true,  but  to  my  judg- 
ment is  not  satisfactory.  Again,  it  may  be  said  that,  in  committing 
an  act  of  wilful  and  malicious  violence,  the  agent  renders  himself 
criminally  responsible ;  but  this  reason,  I  apprehend,  does  not  supply 
any  solid  distinction,  for  it  may  occur  that  the  master  of  a  ship  may 
be  criminally  responsible,  and  yet  the  owners  be  liable  for  the  dama- 
ges, as  in  the  case  of  a  steamer  going  through  a  crowded  roadstead 
in  a  dark  night,  at  full  speed,  and  thereby  occasioning  a  collision  and 
destruction  of  both  ship  and  crew.  In  such  a  case  I  conceive  the 
master  would  be  indictable  for  manslaughter,  and  yet  the  owners 

would  be  responsible  for  the  damage.  Another  reason  may 
[  *402  ]  *  perhaps  be  suggested,  namely,  that  by  holding  the  prin^- 

pals  responsible  for  the  malicious  acts  of  the  agent,  when 
committed  out  of  the  scope  of  his  employment,  the  principals  would 
be  exposed  to  such  risks  as  would  deter  them  from  embarking  in  busi- 
ness transactions  which  they  could  not  superintend  in  person,  and  the 


Strange's  Beports,  voL  i.^p.  653. 
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general  commerce  of  the  world  would  be  injuriously  fettered  and 
restricted.  But  it  is  useless  to  pursue  the  speculation  upon  this  point 
more  in  detail.  I  must  look  to  the  decided  cases,  and  must  be  go- 
verned by  the  rules  which  they  have  laid  down,  and  not  by  any 
abstract  reasoning  or  doubtful  conjectures  of  my  own. 

Passing  over  the  earlier  cases,  I  must  notice  the  case  of  Macmanus 
V.  Crickett  (1  East,  106.)  In  that  case,  the  servant  of  the  defendant 
had  wilfully  driven  his  master's  carriage  against  the  chaise  of  the 
plaintiff;  and  in  making  the  rule  absolute  for  entering  a  nonsuit,  the 
court  incidentally  decided  that  no  action  would  lie.  The  marginal 
note  is  in  these  words : — "A  master  is  not  liable  in  trespass  for  the 
wilful  act  of  his  servant,  as  by  driving  his  master's  carriage  against 
another,  done  without  the  direction  or  assent  of  the  master.  But  he 
is  liable  to  answer  for  any  damage  arising  to  another  from  the  negli- 
gence or  unskilfulness  of  his  servant,  acting  in  his  employ."  The 
judgment  was  delivered  by  Lord  Kenyon,  and  embodied  the  unani- 
mous opinion  of  the  court,  amongst  whom  was  Mr.  Justice  Law- 
rence, In  the  course  of  his  judgment,  Lord  Kenyon  says: — "  The 
technical  reason  in  Rolle's  Abridgment,  with  respect  to  the  sheep, 
applies  here,  and  it  may  be  said  that  the  servant,  by  wilfully  driving 
the  chariot  against  the  chaise  without  his  master's  assent, 
•  gained  a  special  property  for  the  time,  and  so  to  that  pur-  [  *  403  ] 
pose  the  chariot  was  the  servant's ; "  and  this  passage  im- 
mediately follows :  —  "  This  doctrine  does  not  at  all  militate  with  the 
cases  in  which  a  master  has  been  holden  liable  for  the  mischief  aris- 
ing from  the  negligence  or  unskilfulness  of  his  servant,  who  had  no 
purpose  but  the  execution  of  his  master's  orders.  It  does  not  appear, 
therefore,  that  the  case  of  Macmanus  v.  Crickett  contains  any  express 
decision  that  no  action  would  lie  under  the  circumstances  then  under 
discussion,  where  a  servant  has  driven  his  master's  carriage  wilfully 
against  another  carriage." 

I  must  next  refer  to  the  case  of  Boucher  v.  Nordstrom,  1  Taunt. 
368.  The  marginal  note  is  to  this  effect :  "  If  one  of  a  ship's  crew 
does  a  wilful  act  of  injury  to  another  ship,  without  any  direction 
from  or  privity  of  the  master,  trespass  cannot  be  maintained  against 
the  master,  although  he  was  on  board  at  the  time."  Upon  the  ori- 
ginal hearing  of  the  case.  Sir  James  Mansfield,  by  whom  the  case 
was  heard,  expressly  stated  that  the  action  was  not  prevented  by  the 
fact  that  the  injury  was  done  by  one  of  the  crew ;  that  upoh  general 
doctrines  the  master  was  responsible  on  the  supposition  and  assump- 
tion that  he  had  the  power  of  hiring  and  dismissing  them ;  and  the 
verdict  was  returned  for  the  plaintiff.  In  arguing  the  rule  nisi^  Ser- 
geant  Vaughan  moved  to  set  the  verdict  aside  upon  two  grounds ; 
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first,  that  the  action  ought  to  have  been  brought  against  the  pilot,  not 
against  the  captain ;  secondly,  that  the  action  ought  to  have  been 
case,  not  trespass.     Sergeant  Shepherd  in  showing  cause  said,  an 
action  upon  the  case  could  not  have  been  maintained,  for  the  act  was 
not  an  act  of  negligence,  but  of  wilful  cutting ;  trespass, 
[•404  ]  therefore,  •was  the  right  action.     In  the  case  of  a  sheriff, 
trespass  lies  against  him  for  the  act  of  his  bailiffs.     The 
court  held  that  it  did  not  appear  that  the  captain  had  done  any  act 
in  the  case;  the  rule  to  enter  a  nonsuit* must  be  made  absolute. 
This  is  all  that  is  reported  to  have  occurred  in  the  case  of  Boucher  r. 
Nordstrom,  and  it  is  to  be  observed  that  in  the  latter  case  of  the  de- 
cision in  Macmanus  v.  Crickett  was  not  referred  to.    If  the  cases  had 
rested  here,  therefore,  I  should  have  experienced  some  difficulty  in 
ascertaining  what  was  the  common  law  doctrine  upon  the  subject. 
But  I  am  relieved  from  this  difficulty  by  the  more  recent  case  of 
Lyons  v.  Martin,  which  is  reported  in  the  8th  Vol.  Add.  &  Ellis,  p. 
512.     In  that  case  a  servant  drove  a  horse  from  the  highway  into  his 
master's  field,  and  then  distrained  it.     The  court  held  that  the  mas- 
ter was  not  responsible  for  the  act  of  his  servant.     Mr.  Justice  Cole- 
ridge, before  whom  the  case  was  originally  heard,  was  of  opioioa 
that  as  the  act  of  seizure  was  not  within  the  scope  of  a  servant's 
ordinary  employment,  some  direct  authority  from  the  master  ought 
to  be  proved,  and  this  not  being  done,  the  plaintiff  was  nonsuited. 
Upon  the  motion  for  a  new  trial.  Lord  Denman  said,  "  I  think  the 
learned  judge  ruled  rightly.     It  is  clear  that  the  wrongful  act  could 
not  be  traced  to  the  master.     He  had  authorized  nothing  that  was 
not  lawful.     He  has  pleaded  a  special  plea,  but  that  is  out  of  the 
question.     The  case  here  is  of  an  act  in  itself  unlawful,  and  the 
question  then  is  whether  that  particular  act  was  authorized.     The 
instances  where  an  injury  has  resulted  from  negligence  in  performing 
a  lawful  service  do  not  apply.     In  the  Attorney- General  r.  Riddle, 
where  the  wife  of  a  paper-maker  had  illegally  delivered  out 
[  *  405  ]  paper  *  without  proper  stamps,  the  Court  of  Exchequer  held 

it  to  be  a  fit  question  for  the  jury,  whether  or  not  the  bus-  • 
band  was  chargeable  with  her  acts,  as  done  under  his  authority,  but 
that  decision  proceeded  on  the  supposition  that  the  husband  was 
generally  presiding  over  the  business,  and  that  any  thing  done  in  the 
management  of  it  by  a  person  usually  acting  in  it  under  his  control, 
as  the  wife  was  shown  to  have  been,  might  be  referred  to  him."  And 
Mr.  Justice  Pattison  said,  "  Bruker  v.  Fremont,  and  other  cases  where 
the  master  has  been  held  liable  for  the  consequences  of  a  lawful  act 
negligently  done  by  his  servant,  do  not  apply.  Here  the  act  was 
utterly  unlawful.     A  master  is  liable  where  his  servant  causes  injoiy 
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by  doing  a  lawful  act  negligently,  but  not  where  he  wilfully  does  an 
illegal  one.  Every  person  is  to  be  taken  to  know  the  law."  I  under- 
stand that  since,  this  decision  in  Lyons  v.  Martin,  another  case  has 
been  decided  in  the  Court  of  Exchequer.  The  case  is  not  at  present 
reported,  and  I  will  not  therefore  refer  to  its  circumstances,  but  I  am 
informed  that  the  decision  in  question  extends  the  principle  of  the 
doctrine  even  beyond  that  laid  down  in  the  case  of  Lyons  v.  Martin. 
The  result  of  the  decision  to  which  I  have  referred  most  clearly 
establishes,  that  at  common  law  an  action  could  not  be  maintained 
against  the  company  to  which  The  Druid  belongs  in  the  present 
instance,  and  if  no  such  action  could  be  supported  at  common  law, 
it  cannot  be  maintained  here.  I  am^  therefore,  under  the  necessity  of 
dismissing  the  owners.  I  cannot,  however,  leave  this  case  without 
expressing  my  deep  regret  that  in  British  waters,  within  British  juris- 
diction, the  unfortunate  foreigner  who  is  master  and  owner 
of  this  •  vessel  should  have  been  subjected  to  this  outrage  [  *  406  ] 
and  loss,  not  only  without  redress,  but  without  any  punish- 
ment being  inflicted  upon  the  aggressor.  If  the  master  of  The 
Druid  go  without  punishment,  and  the  owner  of  The  Sophie  with- 
out redress,  the  example  must  be  of  evil  effect ;  it  will  discourage  the 
trade  of  foreigners  with  this  country,  afford  a  mischievous  precedent 
for  the  like  ill-treatment  of  British  vessels  in  foreign  ports,  and  most 
certainly  bring  great  discredit  upon  British  justice  and  British  hospi- 
tality. 


The  India. 

April  30,  1842. 


Salvage  reward  is  for  benefit  actnallj  conferred  in  the  preservation  of  property,  not  for 
meritorioas  exertions  alone.^ 

A  claim  of  alleged  salvors  disallowed  npon  the  ground  that  they  had  quitted  the  vessel  leav- 
ing the  salvage  service  uncompleted. 

In  this  case  The  India,  a  Swedish  vessel,  got  upon  the*  Scoby 
Sand,  on  the  coast  of  Norfolk,  in  the  night  of  the  8th  November  last, 
and  upon  the  following  morning  a  boat's  crew  from  Yarmouth  put 
off  to  her  assistance,  and  their  services  were  accepted.  During  the 
whole  of  the  9th  the  boatmen  were  actively  employed  in  assisting 


1  [The  Ranger,  3  Notes  of  Cases,  689 ;  Clarke  v.  Brig  Dodge,  Healy,  4  Wash. 
C.  C.  R.  651.] 
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the  vessel,  but  on  the  morning  of  the  10th  they  returned  to  Yarmouth 
in  their  boat,  taking  with  them  the  entire  ship's  company,  and  leav- 
ing The  India  a  derelict  on  the  sand,  and  without  expressing  any 
intention  of  returning  to  her.  Whilst  so  abandoned,  The  India  was 
boarded  by  a  second  set  of  salvors,  who  laid  out  an  anchor  and 
adopted  the  necessary  measures  for  getting  her  off  the  sand,  and  in 
the  afternoon  of  the  10th,  eight  of  the  Yarmouth  boatmen  returned 
to  the  ship  and  claimed  to  join  in  the  salvage  operations  of  the  per- 
sons then  on  board  her,  on  the  ground  of  their  former  services  to  the 
vessel.  The  claim  was  resisted  by  the  second  salvors,  who 
[  •407  ]  ultimately  *  succeeded  in  getting  the- India  off  the  sand,  and 
by  the  assistance  of  a  steam-tug  carried  her  into  Yarmouth 
Roads  and  beached  her  in  safety  upon  the  shore. 

Separate  actions  were  entered  by  the  two  sets  of  salvors,  and  in 
January  the  vessel  was  arrested  at  the  suit  of  the  Yarmouth  boat- 
men, and  was  detained  under  arrest  until  the  final  hearing  of  the 
cause. 

The  services  of  the  second  salvors  were  admitted  by  the  owners, 
but  the  claim  of  the  Yarmouth  boatmen  was  resisted  upon  two 
grounds ;  1st.  That  no  salvage  had  been  effected  by  them.  2dly.  That 
they  had  been  guilty  of  misconduct  in  pillaging  the  vessei  whilst 
on  board. 

The  case  was  argued  by  Haggard^  for  the  Yarmouth  boatmen. 

Phillimore^  for  the  second  salvors. 

Jenner,  for  the  owners. 

Upon  the  merits  of  the  case,  the  court  pronounced  for  the  claim  of 
the  second  salvors,  and  dismissed  the  suit  of  the  Yarmouth  boatmen 
with  the  following  observations. 

"  The  first  question  which  I  have  to  decide,  is,  whether  the  Yar- 
mouth salvors  are  entitled  to  any  salvage  at  all,  under  the  circum- 
stances disclosed  in  the  evidence  before  the  court  ?     Upon  this  part 
of  the  case  I  feel  no  doubt  or  difficulty  with  respect  to  the  conclusion 
to  which  I  must  come.    Assuming  that  all  that  was  done  by  the  crew  of 
the  Yarmouth  boat  was  done  with  propriety,  still  the  measures  which 
they  adopted  were  unsuccessful  in  the  result,  and  upon  the  morning  of 
the  10th  they  abandoned  the  vessel  leaving  their  service  un- 
[  •  408  ]  completed.     It  is,  therefore,  impossible  to  *  hold  that  any 
salvage  service  in  the  legal  acceptation  of  the  term  had  been 
rendered  to  the  owners  of  The  India  when  they  so  left  that  vessel. 
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The  principle  of  salvage  law  which  governs  the  practice  of  the  court 
is  this.  That  however  meritorious  the  exertion  of  the  alleged  salvors 
may  Be,  if  they  are  not  attended  with  benefit  to  the  owners  they  can^ 
not  be  compensated  in  this  court;  salvage  reward  is  for  benefit 
actually  conferred  in  the  preservation  of  property,  not  for  meritorious 
exertions  alone.  It  has  been  said  that  the  return  of  the  boatmen  to 
Yarmouth  was  merely  temporary,  and  that  when  they  left  The  India 
they  did  so  with  the  sanction  and  at  the  request  of  the  master  for  the 
purpose  of  landing  him  and  his  crew,  and  of  transacting  some  private 
business  of  their  own  at  Yarmouth,  intending  when^their  object  had 
been  accomplished  to  return  to  the  vessel  and  continue  their  exertions 
for  its  preservation. 

"  This  intention,  it  has  been  urged,  is  to  be  inferred  from  the  whole 
res  gest(B  of  the  case,  and  in  support  of  this  inference  the  counsel  for 
the  boatmen  have  more  especially  relied  upon  the  fact  that  some  of 
the  boatmen  actually  did  return  in  the  course  of  the  day,  and  were, 
as  it  is  alleged,  prevented  from  renewing  their  services  to  the  ship  by 
the  opposition  of  the  second  salvors,  who  were  at  that  time  in  posses- 
sion of  her.  Now  if  it  could  be  established  to  the  satisfaction  of  the 
court,  that  when  the  boatmen  returned  to  Yarmouth  with  the  master 
and  crew  of  the  vessel,  there  was  only  a  temporary  suspension  of 
their  services,  and  this  with  the  concurrence  of  the  master,  and  that 
they  really  intended  to  return  to  the  vessel  and  renew  their  exertions, 
as  suggested  in  the  argument,  this  circumstance  would 
•undoubtedly  have  a  most  material  bearing  upon  the  claim  [  •409  ] 
which  they  have  set  up.  Looking,  however,  to  the  evidence 
in  the  cause,  and  to  the  res  gestce  of  the  case  itself,  I  am  unable  to 
discover  any  grounds  to  sustain  the  inference  of  any  such  intention  on 
the  part  of  the  Yarmouth  boatmen.  I  do  not  find  in  the  affidavits  of 
Denny  and  his  fellow  boatmen  any  averment  whatever  that  it  was 
their  intention  to  return ;  on  the  other  hand,  it  is  strongly  in  favor  of 
a  contrary  presumption,  that  Denny,  the  principal  man  of  the  Yar- 
mouth boat's  crew,  and  the  duzfacii  in  the  original  enterprise,  never 
did  return  at  all ;  other  circumstances  are  also  to  be  found  in  the  res 
gestce  of  the  case  which  induce  me  to  conclude  that,  when  the  boat- 
men first  quitted  The  India,  they  had  no  intention  of  returning  to 
render  any  further  assistance  to  her. 

"  What  was  the  state  of  the  vessel  and  what  the  period  of  time 
when  they  so  quitted  her  ?  Notwithstanding  the  endeavors  which 
had  been  made  for  her  preservation,  slfe  was  still  fixed  upon  the  sand, 
and  the  water  was  flowing  up  to  the  deck.  Again,  at  the  very 
moment  of  their  leaving  her  the  tide  was  about  to  flow,  and  the 
opportunity  was  consequently  most  favorable  to  the  continuance  of 
their  exertions  if  they  had  entertained  any  hope  of  getting  the  vessel 
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off  the  sand.  Taking  these  circumstances  into  consideration,  it  is 
manifest  to  my  mind  that  they  did  not  intend  to  return ;  but  thinking 
the  case  to  be  absolutely  desperate,  they  had  finally  resolved  to  aban- 
don the  vessel  to  her  fate.  If  this  be  so,  the  legal  -effect  of  this  aban- 
donment upon  the  claim  which  they  have  set  up,  is  in  no  degree 

altered  by  the  fact,  that  some  of  the  boatmen  subsequently 
[  •  410  ]  returned,  and  endeavored  to  *  force  their  assistance  upon  the 

second  salvors,  who  were  at  that  time  in  possession  of  the 
vessel.  Having  abandoned  the  possession  of  the  ship,  they  had  no 
right  to  recover  it  against  the  second  salvors ;  and  those  persons  were 
justified  in  resisting  the  offer  of  additional  assistance,  which,  under 
the  circumstances,  would  have  been  superfluous.      ♦ 

"  I  cannot  therefore  attribute  any  merit  to  them,  in  having  put  for- 
ward, upon  the  occasion  of  their  return  to  The  India,  a  claim  which 
they  were  not  entitled  to  assert.  Upon  the  whole  facts  of  the  case, 
then,  I  must  pronounce  against  the  claim  which  has  been  advanced  on 
behalf  of  the  Yarmouth  boatmen ;  but  as  I  am  not  satisfied  of  the 
truth  of  the  charges  of  misconduct  which  have  been  made  against 
them,  I  shall  not  condemn  them  in  the  costs." 

Upon  a  subsequent  court  day,  10th  May,  1842,  Jenner  applied  to 
the  court  to  condemn  the  Yarmouth  boatmen  in  the  expenses  of  the 
fees  paid  to  the  oflScer  of  the  court  who  had  been  in  possesion  o( 
the  vessel  from  the  time  of  her  arrest;  the  vessel  having  been  detained 
in  the  custody  of  the  court  for  several  months,  at  the  suit  of  the  said 
boatmen,  and,  as  the  court  had  now  decided,  unjustifiably. 

Hoffgardy  contrd.  The  expenses  of  these  fees  are  customarily  dis- 
charged by  the  owners  of  vessels  where  bail  is  given,  and  the  prolonged 
detention  of  the  ship  in  the  custody  of  the  court's  officer  raises  no  dis- 
tinction in  the  present  instance ;  such  detention  having  been  caused 
by  the  default  of  the  owners  in  not  having  produced  sufiicient  bail  to 
the  action. 

[  •  411  ]      •  Jenner.     The  action  having  been  entered  in  the  sum  of 

1,000^.,  bail  was  offered  to  the  amount  upon  condition  that 

the  ship  should  be  released,  but  this  offer  was  refused  upon  difierent 

estimates  being  eirtertained  between  the  owner  and  salvors,  as  to  the 

value  of  the  ship. 

Per  Curiam.  If  the  owners  of  the  ship  had  given  in  their  affida- 
vit of  value,  and  had  applied  for  a  supersedects,  apd  the  vessel  had 
been  detained  by  the  asserted  salvors,  I  should  have  considered  them 
guilty  of  vexatious  conduct,  and  have  condemned  them  in  the  costs 
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of  such  further  detention  of  the  vessel.     In  the  absence,  however,  of 
any  such  application  in  the  present  instance,  I  cannot,  I  think,  con- 
demn them  in  the  costs  as  prayed  for. 
Motion  refused. 


The  Ariadne,  Madeod.^ 

May  31,  1842. 

Boggs,  Taylor  &  Co.,  of  London  the  mortgagees  in  possession  of  a  ship  consigned  to 

Brace,  Shand  &  Co.,  of  Calcutta,  subsequently  mortgaged  the  vessel  and  her  freight  to  an 

assurance  company  in  Londra,  as  security  for  a  loan  of  5,0002. 
Prior  to  the  departure  of  the  ship  from  Calcutta,  advances  are  made,  and  a  bottomry  bond 

is  executed  in  favor  of  Bruce,  Shand  &  Co.,  the  consignees.    Bond  opposed  upon  three 

grounds.  . 
1st.  That  it  was  not  originally  a  bottomry  transaction. 
2d.  That  the  advances  were  made  for  the  payment  of  debts  previously  incurred  by  the 

Vessel. 
3d.  That  Shand,  being  a  partner  in  the  house  in  London,  and  also  in  Calcutta,  was  against 

the  general  integrity  of  the  transaction  in  question. 
Bond  pronounced  for,  with  costs. 

This  was  a  cause  of  bottomry,  promoted  by  Bruce,  Shand  & 
Company,  of  Calcutta,  against  the  ship,  her  tackle,  apparel.  Sec. 

The  circumstances  of  the  case  are  fully  noticed  in  the  judgment  of 
the  court,  and  the  <^se  was  argued  by  — 

Haggard  and  Harding  for  the  bondholders. 

Addams  and  Bayford^  contra. 

Judgment. 
Dr.  Lushington.    The  bond  sued  for  in  this  case  is  dated  the  19th 
of  July,  1841,  the  vessel  at  that  period  lying  at  Calcutta,  and  it  is 
granted  for  the  sum  of  853/.  with  12  per  cent  maritime  interest,  for 
the  voyage  from  Calcutta  to  London.     The  ship  arrived  in 
this  •  country  on  the  7th  of  November,  and  upon  the  29th  of  [  *  412  ] 
December,  1841,  she  was  arrested  at  the  suit  of  the  obligees 
•in  the  bond.    An  appearance  was  entered  to  the  action  by  the  direct- 
ors of  the  Maritime  Assurance  Company,  and  the  suit  was  com- 


1  [S.  C.  1  Notes  of  Cases,  494.] 
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menced  in  the  usual  form,  by  an  act  on  petition.  It  is  important  to 
consider,  in  the  first  instance,  the  averments  which  have  been  set  up 
in  the  pleadings  on  the  one  side  and  on  the  other,  for  although  it 
may  sometimes  happen  that  a  bond  may  be  supported  by  facts  which 
come  out  incidentally  in  the  evidence,  the  attention  of  the  court  most 
be  primarily  directed  to  those  points  which  are  more  immediately  pat 
in  issue  in  the  pleadings;  and  it  would  be  most  inconvenient  to 
decide  the  case,  not  according  to  what  is  alleged  and  proved,  but  ac- 
cording to  that  which  incidentally  transpires  in  the  course  of  the  suit 
The  act  on  petition  of  the  bondholders  shortly  states  that  money  was 
wanting  to  enable  the  ship  to  put  to  sea ;  that  Bruce,  Shand  &  Co. 
of  Calcutta,  advanced  that  money,  upon  the  security  of  a  bond  of 
bottomry';  and  that  the  bond  in  question  has  not  been  discharged 
since  the  arrival  of  the  ship  in  this  country.  On  behalf  of  the  assur- 
ance company,  whose  title  to  oppose  the  bond  is  founded  upon  an 
asserted  mortgage  of  the  vessel  in  the  sum  of  5fi00L,  it  is  alleged,  in 
answer  to  the  act  on  petition,  that  previous  to  February,  1841, 
Boggs,  Taylor  &  Company,  of  London,  were  the  mortgagees  b 
possession  of  the  ship,  and  that  they  despatched  her  on  the  voyage 
from  London  to  Calcutta,  consigned  to  the  house  of  Bruce,  Shand 
&  Co.,  at  Calcutta.     That  the  vessel  arrived  at  Calcutta  upon  the 

14th  of    May,  1841,  and  was  immediately  placed  under 
[  •  413  ]  the    •  control   of   Bruce,   Shand,  &  Co.,  who   made   all 

the  necessary  advances  as  agents,  and  upon  the  personal 
security  of  Boggs,  Taylor  &  Co.,  upon  whom  the  master  drew  a  bill 
for  such  advances,  and  which  bill  was  in  the  amount  of  the  sum  now 
covered  by  the  bottomry  bond.  That  in  February,  1841,  William 
Shand,  junior,  a  partner  in  the  firm  of  Boggs,  Taylor,  &  Co.,  and 
also  in  the  firm  of  Bruce,  Shand,  &  Co.,  obtained  from  the  Maritime 
Assurance  Company  a  loan  of  5,000/.  on  mortgage  of  the  ship,  and 
at  the  same  time  Boggs,  Taylor  &  Co.  also  mortgaged  the  freight  to 
Pirie  &  Co.,  without  notice  to  the  assurance  company,  who  allowed 
the  freight  to  be  received  in  part  by  Pirie  &  Co.,  believing  that  the 
value  of  the  vessel  would  be  fully  sufficient  to  repay  the  loan  which 
they  had  advanced.  That  upon  the  arrival  of  the  vessel  in  England, 
the  fact  of  the  bottomry  bond  at  Calcutta  was  unduly  kept  back  from 
the  knowledge  of  the  assurance  company,  and  the  first  intimation  of 
the  existence  of  any  such  bond  was  communicated  to  them  in  a  let- 
ter dated  21st  December,  and  which  letter  was  T\Tritten  by  W.  Shand 
&  Co.,  of  Glasgow,  the  said  W.  Shand  being  the  father  of  W.  Shand, 
junior,-  the  partner  in  the  house  of  Boggs,  Taylor  &  Co.,  and  of 
Bruce,  Shand  &  Co.  Lastly,  that  the  bond  was  executed  a  few 
days  before  the  ship  left  Calcutta,  and  was  only  resorted  to  by  Bruce, 
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Shand  &  Co.  upon  their  being  apprised  of  the  mortgage  of  the  ves- 
sel by  Boggs,  Taylor  &  Co.  to  the  Maritime  Assurance  Company. 
A  reply  was  given  in  by  the  bondholders,  and  without  entering  mi- 
nutely into  its  details  it  may  be  stated,  that  it  consists  not 
of  mere  denials  only,  but  alleges  a  variety  of  facts  in  *  sap-  [  *  414  ] 
port  of  the  bondholder's  claim.  The  most  material  of  these 
facts  are,  that  M'Lellan  &  Co.  were  the  real  owners  in  possession  of 
the  vessel  on  her  outward  voyage  from  this  country  to  Calcutta,  and 
that  Boggs,  Taylor  &  Co.  were  the  mortgagees  only.  That  the  ship 
was  consigned  by  M'Lellan  &  Co.  to  the  house  of  Bruce,  Shand  & 
Co.  at  Calcutta.  That  in  December,  1840,  M'Lellan  &  Co.  failed, 
and  Boggs,  Taylor  &  Co.  then  sent  out  a  power  of  attorney  to  Mr. 
Stafford  at  Calcutta  to  take  possession  of  the  vessel  on  their  behalf, 
and  upon  his  refusing  to  make  the  necessary  advances,  the  same 
were  supplied  by  Bruce,  Shand  &  Co.,  entirely  upon  the  security  of 
a  bond  of  bottomry,  and  that  at  the  time  they  so  advanced  the 
money,  they  were  wholly  unapprised  of  the  second  mortgage  of  the 
vessel  by  Boggs,  Taylor  &  Co.  to  the  assurance  company.  The  re- 
joinder states  facts  exclusively  relating  to  the  dealings  of  W.  Shand, 
junior,  with  the  assurance  company,  and  concludes  with  an  averment 
that  the  bill  of  exchange  which  was  drawn  by  the  master  in  favor  of 
Bruce,  Shand  &  Co.  at  Calcutta,  was  received  by  Boggs,  Taylor  & 
Co.,  and  accepted  by  them  on  the  14th  of  September,  1841,  prior  to 
the  arrival  of  the  ship  in  England  in  the  following  month  of  Novem- 
ber. Such  is  a  brief  outline  of  the  pleadings  given  in  by  the  respect- 
ive parties  in  this  suit,  and  in  order  more  clearly  to  elucidate  the 
real  issue  in  the  cause,  I  will  now  recapitulate  the  grounds  upon 
which  the  validity  of  the  bond  is  disputed. 

First,  it  is  alleged  that  the  bond  was  not  originally  a  bottomry 
transaction. 

Secondly,  that  even  if  the  money  was  advanced  *  upon  [  *  415  ] 
bottomry  it  was  advanced  to  pay  debts  previously  contracted 
to  Bruce,  Shand  &  Co.,  and  other  persons. 

Thirdly,  that  the  conduct  of  W,  Shand,  junior,  in  his  dealings  with 
the  assurance  company,  is  full  of  suspicion,  and  raises  an  unfavorable 
presurflption  against  the  house  of  Bruce,  Shand  &  Co.,  in  which  he 
is  a  partner,  and  also  against  the  general  integrity  of  the  transaction 
in  question. 

Such  being  the  grounds  upon  which  the  validity  of  the  bond  is 
impugned,  how  does  the  case  stand  which  is  set  up  on  the  other  side 
in  support  of  its  legality  ?  The  bond  itself  is  duly  executed,  and 
primd  facie  all  is  apparently  correct  and  regular ;  with  respect  to  the 
proofs  in  support  of  it,  if  not  rebutted,  they  are,  in  my  judgment,  as 
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sufficient  and  satisfactory  as  could  possibly  have  been  expected  under 
the  circumstances  of  the  case,  unless  evidence  had  been   procured 
under  a  commission  to  Calcutta,  where  the  transaction  took  place. 
Macleod,  the  master  of  the  vessel,  swears  in  his  affidavit  that  when 
the  ship  originally  sailed  from  this  country  she  was  under  the  control 
of  M'Lellan,  as  the  owner,  and  the  testimony  of  this  witness  is  cor- 
roborated by  the  affidavit  of  M'Lellan  himself,  whom  I  must  assume 
to  be  a  disinterested  witness  in  the  cause,  and  this  upon  the  aver- 
ment of  the  opposers  of  the  bond,  who   state  that  the   mortgage 
upon  the  vessel  much  exceeds  the  amount  of  her   present  value. 
Macleod,  the  master,  further  swears,  that  the  ship  was  consigned 
by  M'Lellan  to  Bruce,  Shand  &  Co.,  and  upon  the  failure  of  M^Ld- 
lan  &  Co.  she  was  delivered  up  to  Mr.  Stafford,  as  the  agent  of 
Boggs,  Taylor  &  Co.    With  respect  to  the  objection,  that  this  deli- 
very of  the  vessel  to  Mr.  Stafford,  was  made  with  a  firaud- 
[*416]ulent  *  intention  against  the  assurance  company,  I  must 
confess,  that  looking  at  the  whole  res  gestce,  and  more  par- 
ticularly to  the  dates  of  the  transaction  itself,  I  am  unable  to  arrive 
at  any  such  conclusion.    The  bankruptcy  of  M'Lellan  &  Co.  rendered 
the  delivery  of  the  ship  to  the  agent  of  the  mortgagees  a  probable  and 
a  prudent  course  of  proceeding,  and,  as  regards  the  dates,  it  is  import' 
ant  to  notice  that  the  failure  of  M'Lellan  &  Co.  took  place  in  Decern* 
ber,  1840,  and  the  power  of  attorney  to  Mr.  Stafford  was  immediately 
forwarded  to  Calcutta,  but  the  loan  from  the  assurance  company  was 
not  negotiated  until  February,  1841.     As  far,  therefore,  as  the  trans- 
action of  the  delivery  of  the  vessel  to  Mr.  Stafford  can  have  any  bear- 
ing upon  the  case,  I  see  nothing  improper  in  it ;  on  the  contrary,  I 
think  that  it  was  a  perfectly  natural  and  a  prudent  measure  to  have 
been  pursued  under  the  circumstances  of  the  case.     The  next  consi- 
deration is  the  character  of  the  advances  which  were  made  on  behalf 
of  the  vessel  by  Bruce,  Shand  &  Co.,  whether  they  were  made  upon 
the  faith  of  a  bottomry  security  or  upon  the  personal  credit  of  Boggs, 
Taylor  &  Co.    It  is  expressly  averred  in  plea  by  the  bondholders,  that 
they  were  made  entirely  upon  the  security  of  a  bond  of  bottomry,  and 
this  statement  is  borne  out  by  the  evidence  of  the  master,  and  is, 
moreover,  consistent  with  the  probabilities  of  the  case.     It  is  dear 
that  some  repairs  to  the  vessel  must  have  been  necessary  after  the 
long  voyage  she  had  undergone  from  this  country ;  and  although  the 
court  has  no  means  of  ascertaining  whether  the  master  was  ori^nally 
supplied  with  funds  by  his  employers,  the  master  himself 
[*417  ]  swears  that  during  his  stay  at  Calcutta  he  'had  no  other 
supplies,  and  that  Stafford  refused  to  make  advances ;  and 
considering  that  Boggs,  Taylor  &  Co.  afterwards  became  bankrupts. 


HIGH   COURT    OF   ADMIRALTY.  418 

The  Ariadne.    1  W.  Rob. 

I  see  no  reason  to  discredit  this  statement.  It  has  been  argued  that 
the  connection  of  W.  Shand,  junior,  with  the  house  in  Calcutta,  and 
also  with  the  firm  in  London,  raises  the  presumption  that  the  house 
in  Calcutta  would  make  the  advances  upon  the  personal  credit  of 
Boggs,  Taylor  &  Co.,  and  this  argument  jE?nmrf/acte  might  not  appear 
without  weight.  Looking,  however,  to  the  particular  circumstances 
of  the  present  case,  the  very  connection  of  W.  Shand,  junior,  as  a 
partner  in  both  the  firms,  in  my  view  of  it  suggests  a  different  infer- 
ence, inasmuch  as  it  renders  it  probable  that  through  it  the  house  in 
Calcutta  would  have  been  apprised  of  the  circumstances  of  Boggs, 
Taylor  &  Co.,  and  the  firm  in  Calcutta  would  naturally  look  to  their 
own  interest,  and  not  be  guided  exclusively  by  a  regard  to  their  con- 
nection with  W.  Shand,  junior. 

But  even  assuming  the  probability  that  the  advances  were  made 
on  personal  credit,  it  could  avail  nothing  in  the  present  instance 
against  the  direct  testimony  of  Macleod,  the  master,  who  positively 
swears  that  he  had  no  credit  or  means  of  procuring  resources  other 
than  the  hypothecation  of  the  ship,  and  that  he  could  not  have  sailed 
unless  the  advances  were  made  for  which  the  bond  was  given.  I  see 
no  reason  to  impute  any  misconduct  to  this  witness,  in  respect  to  bis 
conduct  at  Calcutta,  and,  in  the  absence  of  any  impeachment  of  his 
veracity,  I  should  be  departing  from  the  principles  which  govern  the 
proceedings  in  this  court  if  I  hesitated  to  give  credence  to  his  affida- 
vit. The  statement  which  has  been  advanced  on  the  other 
side,  •that  Bruce,  Shand  &  Co.,  having  made  their  advances  [  •418  ] 
on  personal  security,  afterwards  received  notice  of  the  loan 
jDrom  the  assurance  company,  and  then,  for  the  first  time,  converted 
the  transaction  into  a  transaction  of  bottomry,  is  altogether  unsup- 
ported by  any  proof  in  the  present  instance.  But  even  if  this  aver- 
ment were  proved  to  this  extent,  that  Bruce,  Shand  &  Co.  were  ap- 
prised of  the  loan  which  had  been  negotiated  with  the  assurance 
conipany,  the  knowledge  of  this  circumstance  on  their  part  would,  it 
appears  to  me,  be  strongly  in  favor  of  the  bottomry  bond  in  question, 
and  for  the  very  reason  which  has  been  urged  by  those  who  oppose 
its  validity.  If  the  loan  transaction  with  the  assurance  company  was 
known  to  Bruce,  Shand  &  Co.,  it  must  obviously  have  been  known 
to  them  antecedent  to  the  arrival  of  the  ship  in  Calcutta ;  and  if  the 
knowledge  of  this  circumstance  would  have  induced  them  to  convert 
advances  on  personal  credit  into  bottomry,  it  would  also  have  induced 
them  not  to  lend  their  money  upon  personal  security  at  all.  Upon 
this  p?irt  of  the  case,  then,  I  am  clearly  of  opinion  that  there  is  nothing 
to  invalidate  the  affidavit  of  the  master  or  the  integrity  of  the  trans- 
action to  which  he  has  deposed.     On  the  contrary,  I  think  that  the 
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whole  argument  against  the  bond  has  been  rested  upon  an  arbitrary 
assumption  of  dates,  which  is  unverified  in  proof,  and  is  altogether 
without  any  sufficient  foundation. 

Having  thus  far  disposed  of  the  first  ground  of  objection  upon 
which  this  bond  is  impugned,  I  have  now  to  consider  the  second 
objection  which  has  been  raised  against  it,  namely,  that  it  was  given 

for  the  payment  of  debts  already  incurred ;  and  in  approacb- 
[  ^419  ]  ing  •this  part  of  the  case  I  must  observe,  that  it  involves  a 

question  of  law  of  great  importance,  upon  which  I  do  not 
feel  myself  called  upon  to  pronounce  any  decision  upon  the  present 
occasion.  If  I  had  to  decide  the  legal  question,  whether  or  not  a 
bottomry  bond  could  be  taken  for  advances  of  money  to  pay  debts 
already  incurred,^  and  if  Mr.  Baron  Parke,  in  the  case  of  The  Hersey, 
expressed  himself  to  the  effect  stated  by  the  learned  counsel,  I  shoold 
be  most  reluctant  to  interfere  with  the  decision  of  that  learned  judge. 
But  it  is  not  necessary  for  me  to  give  any  opinion  with  reference  to 
the  point  in  question,  and  for  the  reason  that,  in  the  present  case, 
there  is  no  evidence  from  the  bond  itself,  or  from  the  affidavit  of  the 
master,  to  establish  the  supposition  of  facts  necessary  to  be  substan- 
tiated in  order  to  compel  me  to  consider  the  question  of  law.  I  have 
examined  the  bond,  and  it  is  in  the  ordinary  form  of  Calcutta  bonds. 
It  recites  that  the  money  was  advanced  '^  for  the  necessary  repairs 
and  use  of  the  said  bark  or  vessel,  and  for  furnishing  hex  with  pro- 
visions and  necessaries  for  her  said  voyage,  and  to  enable  her  to  pro- 
ceed on  her  said  voyage."  The  affidavit  of  the  master  is  in  accord- 
ance with  this  statement  He  says,  "being  in  want  of  money  to 
repair  the  bark  and  to  procure  the  necessary  supplies,  he  made  an 
application,"  &a,  &c.  It  cannot,  therefore,  be  inferred  from  tius 
statement  that  the  master  had  ahready  procured  the  necessary  arti- 
cles, and  the  case  is  in  this  important  respect  widely  diflerent  from 
the  case  of  The  Hersey,  in  which  it  was  expressly  recited  in  the  bond, 
"  that  the  master  was  upon  the  point  of  proceeding  to  sea,  and  was 

justly  indebted  to  persons  in  Hobart  Town,  in  sums  of 
[  •  420  ]  *  money  amounting  altogether  to  470t  or  thereabouts,  for 

provisions  and  other  necessaries  supplied  in  and  on  board 
the  brig,  for  the  support  of  the  crew,  and  for  supplies  for  the  intended 
voyage,"  &c.  Under  the  circumstances  of  the  present  case,  therefore, 
the  facts  of  the  case  do  not  raise  the  question  of  law  involved  in  the 
second  objection,  and  I  am  of  opinion  that  the  payment  of  the  bond 
cannot  be  avoided  upon  that  ground. 


1  [In  The  Hebe,  2  W.  Bob.  412,  it  was  held  that  it  could  be.] 
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I  now  come  to  the  third  and  last  ground  of  objection,  namely,  the 
conduct  of  Wm.  Shand,  Jr.,  and  assuming  the  facts  alleged  against  him 
to  be  true,  I  am  at  a  loss  to  comprehend  in  what  manner  they  can 
affect  the  merits  of  the  question  which  I  have  to  determine  in  the 
present  instance.  Assuming  the  loan  from  the  assurance  company 
to  have  been  obtained,  as  suggested,  for  the  benefit  of  Boggs,  Taylor 
&  Co.,  upon  what  legal  principle  could  this  circumstance  alone  affect 
the  issue  of  the  cause  ?  It  may  be  a  circumstance  of  suspicion,  but 
it  is  impossible  to  make  it  legal  proof  against  the  validity  of  the  bot- 
tomry transaction  with  Bruce,  Shand  &  Co.,  unless  it  could  be 
shown  that  the  houses  of  Boggs,  Taylor  &  Co.,  and  Bruce,  Shand  & 
Co.,  were  one  and  the  same,  and  had  a  common  interest  It  appears 
to  me  that  the  argument  against  the  bond  upon  this  part  of  the  case 
has  gone  upon  the  presumption  that  there  was  such  an  identity  of 
interest  between  these  two  houses,  but  the  fact  is  not  so.  It  is  not 
unusual  in  the  commercial  world,  for  one  individual  to  be  a  partner 
in  two  or  more  firms,  and  yet  the  firms  be  different  and  distinct  in 
interest ;  and  I  myself  recollect  a  case  which  occurred  in  the  Prero- 
gative Court,  upwards  of  thirty  years  ago,  in  which  it  ap-  . 
peared  *  that  one  individual  was  a  partner  in  no  less  than  [  *  421  ] 
six  of  the  largest  mercantile  nouses  in  the  city.  I  am,  there- 
fore, of  opinion  that  the  whole  of  the  averments  in  plea,  and  all  the 
argument  which  has  been  urged  in  relation  to  the  conduct  of  Wm. 
Shand,  Jr.,  have  been  founded  upon  an  erroneous  assumption  both 
of  law  and  of  fact,  and  can  have  no  legal  bearing  upon  the  decision 
of  the  question  before  the  court.  With  regard  to  the  bill  of  exchange, 
it  was  not  necessary  that  it  should  have  been  noticed  in  the  bond, 
and  I  cannot  accede  to  the  proposition  which  has  been  advanced  by 
the  counsel  of  the  assurance  company,  that  the  bill  of  exchange  was 
the  real,  and  the  bond  of  bottomry  the  collateral  security  for  the 
money  which  had  been  advanced.  It  is  a  common  practice  in  trans- 
actions of  bottomry  for  the  lender  to  require  the  twofold  security  of  a 
bill  of  exchange  in  addition  to  the  bond.  In  such  cases,  the  rule  is 
to  present  the  bill  of  exchange  in  the  first  instance,  and  if  there  is 
reason  to  believe  that  it  will  be  paid,  the  bond  is  not  put  in  suit. 
This  rule  is  not  inconsistent  with  the  suggestion,  that  the  bond  of 
bottomry  is  the  original  and  primary  security ;  for  when  the  expres- 
sion is  used  that  a  bond  is  the  primary,  and  a  bill  of  exchange  a  col- 
lateral security,  it  only  means  that  the  transaction  is  originally  a 
transaction  of  bottomry,  and  the  bill  of  exchange  is  given  as  an  addi- 
tional and  more  negotiable  security.  It  has  been  urged  in  the  argu- 
ment as  a  circumstance  unfavorable  to  the  case  of  the  bondholders, 
that  the  fact  of  the  existence  of  the  bond  was  not  communicated  to 
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the  assurance  company  immediately  after  the  ship  arrived  in  this 
country.  In  my  view  of  it,  there  is  nothing  in  this  ciicum- 
[  •  422  ]  stance  to  affect  the  *  bond,  or  to  impeach  the  fairness  or 
integrity  of  the  original  transaction.  I  do  not  thiak  that 
Shand  &  Co.,  of  Glasgow,  even  assuming  that  they  were  acquainted 
with  the  embarrassments  of  Boggs,  Taylor  &  Co.,  were  bound  to 
precipitate  the  fall  of  that  house  by  putting  the  bond  in  suit,  before 
it  was  known  whether  the  bill  of  exchange  would  be  paid  or  not; 
and  this  was  not  ascertained  until  after  the  bankruptcy  bad  taken 
place.  Upon  the  whole  facts  of  the  case,  then,  I  must  pronounce  for 
the  validity  of  this  bond ;  and  in  so  doing  I  am  satisfied  in  my  own 
mind,  that  the  assurance  company  will  not  be  prejudiced  by  reason  of 
this  bond,  beyond  what  they  might  reasonably  have  expected  from  the 
nature  of  the  security  which  they  took  when  they  advanced  the  loan 
to  Boggs,  Taylor  &  Co.  They  took  a  frail  security,  which  they 
must  have  known  might  be  affected  and  overridden  by  a  subsequent 
bond  of  bottomry,  and  they  must  also  have  known  that  the  ship 
could  not  come  home  from  Calcutta  without  a  supply  of  funds  from 
Boggs,  Taylor  &  Co.,  and  if  they  were  unable  to  make  the  necessary 
advances,  there  must  be  a  bond  of  bottomry.  They  trusted  to  the 
house  of  Boggs,  Taylor  &  Co.  to  do  that  which  the  firm  has  been 
unable  to  fulfil,  and  the  firm  of  Boggs  &  Co.  having  failed  in  their 
engagement,  I  am  wholly  unable  to  conceive  on  what  principle  of 
law  or  of  equity  Bruce,  Shand  &  Co.  should  be  made  to  bear  the 
burden  of  the  loss. 

Bond  pronounced  for  with  costs. 


[•423]  •The  Panda. 

August  3,  1842. 

The  proceeds  of  certain  property  taken  out  of  the  possession  of  convicted  pirates  (the  owner- 
ship in  such  property  being  unknown)  condemned  to  the  crown  as  droits  of  admiimity. 

Monition,  calling  upon  all  persons  having  or  pretending  interest  therein,  to  show  cause  why 
the  same  should  not  be  condemned  to  her  Majesty  in  right  of  tiie  crown,  refused. 

In  this  case  the  court  was  moved  to  decree  a  monition  against  all 
persons  in  general  having  or  pretending  interest,  to  appear  and  show 
cause  why  the  sura  of  144Z.  175.  lOd.,  which  had  been  paid  into  the 
registry  of  the  court,  as  the  proceeds  of  certain  property  taken  out  of 
the  possession  of  convicted  pirates  should  not  be  condemned  to  her 
Majesty  in  right  of  her  crown. 


HIGH    COURT    OF    ADMIRALTY.  424 

The  Panda.    1  W.  Rob. 

The  facts  of  the  case,  as  set  forth  in  the  affidavit  to  lead  the  moni- 
tion were  these :  — 

In  the  latter  end' of  May,  1833,  Captain  Trotter,  whilst  cruising  in 
H.  M.  S.  Curlew,  on  the  western  coast  of  Africa,  saw,  in  an  Ameri- 
can newspaper,  that  a  piracy  had  been  commitlbd  on  an  American 
brig,  called  The  Mexican,  of  Salem,  in  September,  1832,  by  a  pirate 
vessel,  which  plundered  her  of  20,000  Spanish  dollars. 

Having  heard  that  a  schooner  answering  her  description  was  then 
lying  in  the  river  Nazaretto,  Captain  Trotter  proceeded  in  chase,  and 
in  the  month  of  June,  1833,  fell  in  with  the  said  schooner,  which 
proved  to  be  The  Panda.  The  schooner  blew  up  and  was  wholly 
destroyed,  and  the  captain  and  the  greater  part  of  the  crew  effected 
their  escape  at  the  time,  but  in  September  following  Captain  Trotter 
succeeded  in  taking  the  captain  and  three  of  the  crew,  and  after- 
wards eleven^  others  were  secured,  and  683  Spanish  dollars  found  in 
the  captain's  possession,  and  twenty-one  dollars,  as  part  of  the  pro- 
perty of  the  mate,  was  delivered  up  to  Captain  Trotter.  The  pirates 
were  brought  in  The  Curlew  to  this  country,  and  were  sent, 
by  order  of  government,  •to  Salem,  in  America,  and  being  [  *424  ] 
identified  by  the  master  and  some  of  the  crew  of  The  Mex- 
ican, seven  of  them  were  tried  and  convicted  on  the  25th  October, 
1834.  The  sum  of  14AL  17s.  lOd,  the  value  of  the  dollars  so  deli- 
vered up,  was  paid  by  Captain  Trotter  into  the  registry  of  the  court, 
in  the  month  of  October,  1834,  by  direction  of  the  lords  commis- 
sioners of  the  treasury. 

Under  these  circumstances  the  monition,  as  stated,  was  moved  fdr 
on  behalf  of  the  crown,  by 

The  QueerCs  Advocate^  who  submitted —  That  the  primary  title  in 
all  unclaimed  property  taken  from  the  possession  of  convicted  pirates 
was  vested  in  the  crown,  ^wre  cororus;  and  although  a  derivative 
interest  in  such  property  had  long  since  been  granted  by  the  crown  to 
the  Lord  High  Admirals  of  England,  the  extent  of  that  interest  was 
to  be  qualified  by  the  terms  in  which  the  grant  was  set  forth  in  the 
admiral's  patent ;  that  the  general  principle  of  law,  in  construing  all 
grants  from  the  crown,  was  that  they  should  be  construed  strictly 
against  the  grantees,  and  this  principle  had  been  upheld  more  imme- 
diactely  in  reference  to  the  rights  of  Lord  High  Admirals,  in  the  case 
of  The  Rebeckah,  1st  Rob.  p.  227.  The  question  in  that  case  was  a 
question  of  interest  in  the  capture  of  a  vessel  made  from  the  island 
of  Marion,  whether  it  should  be  condemned  as  a  droit  of  admiralty, 
or  to  the  captor.  In  the  course  of  the  judgment.  Lord  Stowell  said, 
"  The  rights  of  the  Lord  High  Admirals  are  of  great  antiquity  and 
VOL.  I,  —  w.  B.  25 
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splendor,  and  are  entitled  to  great  attention  and  respect,  and  certainly 
to  full  as  much  in  this  court  as  in  any  other  place  where  they 
[  ^425  ]  can  possibly  come  under  consideration.  *  At  the  same  time, 
it  is  not  to  be  understood  that  an  extension  of  these  rights 
beyond  their  absollite  limits  is  to  be  favored  by  construction.  All 
grants  of  the  crown  are  to  be  construed  strictly  against  the  grantee, 
contrary  to  the  usual  policy  of  the  law  in  the  consideration  of  grants, 
and  upon  this  just  ground,  that  the  prerogatives  and  rights  and 
emoluments  of  the  crown  being  conferred  upon  it  for  great  purposes, 
and  for  the  public  use,  it  shall  not  be  intended  that  they  are  dimi- 
nished by  any  grant,  beyond  what  such  grant,  by  necessary  and  una- 
voidable construction,  shall  take  away."  That  for  the  purpose  of 
applying  this  principle  to  the  present  case,  it  would  be  necessary  to 
refer  to  the  patent  of  his  late  majesty,  William  IV.,  the  latest  in 
point  of  date;  the  reciting  clauses  of  that  patent  were  in  these 
words :  — 

(The  Queen's  Advocate  here  read  the  patent,  and,  in  continuing  hb 
argument,  observed,)  —  That  although  the  words  in  the  later  patent, 
"  goods  and  ships  taken  from  pirates,"  might  appear  to  suggest  a 
more  extensive  grant  of  authority  to  the  Lord  Admiral  than  was 
to  be  found  in  the  earlier  patents,  where  the  term  used  was  "  goods 
and  chattels  of  pirates,"  yet,  in  examining  the  general  tenor  of  the 
patent  of  Will.  IV.,  it  was  obvious  that  no  such  distinction  was 
intended  to  be  made ;  that  the  term  "taken  from  pirates"  was  clearly 
a  misrecital,  inasmuch  that  the  patent  itself  purported  to  bestow  upon 
his  late  majesty  "all  the  rights  and  privileges  granted  to  former  Lord 
High  Admirals,"  and  whatever,  therefore,  was  beyond  these,  could 

not  be  considered  as  legally  within  the  intention  of  the 
[  •  426  ]  grant ;  that  if  this  view  of  the  *  later  patent  was  correct,  the 

ancient  doctrine  of  law  which  had  been  laid  down  in  the 
earlier  cases  was  still  applicable  in  questions  of  this  description ;  that 
the  law  so  laid  down  by  high  legal  authorities  was  this, "  that  the 
goods  only  of  the  pirates  themselves  passed  to  the  Lord  High  Admi- 
ral, and  that  the  crown  shall  have  all  piratical  goods,  that  is,  what 
goods  are  unclaimed,  or  the  ownership  is  unknown.  In  support  of 
this  doctrine,  the  Queeris  Advocate  cited  the  case  of  Prinston  and 
others  v.  The  Admiralty,  (3  Bulstrode,  p.  147 ;  12  Ck)ke,  p.  73 ;  and 
the  case  of  The  Carabusa,  Ms.  N.,)  and  having  adverted  to  the  facts 
of  the  case,  he  contended  that,  from  the  whole  res  gestce  of  the  case, 
it  was  to  be  inferred  that  the  proceeds  of  the  dollars  in  question  were 
never  at  any  time  the  proper  goods  of  the  convicted  pirates ;  that 
although  there  was  some  reason  to  believe  that  they  belonged,  in 
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point  of  fact,  to  Mr.  Peabody,  of  New  York,  as  suggested  in  the  affi- 
davits before  the  court,  yet,  inasmuch  as  no  claim  had  been  asserted 
on  his  behalf,  or  on  behalf  of  any  other,  within  the  time  limited  by 
law,  the  just  and  legal  conclusion  was  that  they  must  be  considered 
to  fall  within  the  description  of  "  piratical  goods,  thJ  ownership  of 
which  was  unknown ; "  that  as  such  they  would  escheat  to  the  crown 
as  droits  jure  coroncBy  unless  claimed  within  a  year  and  a  day  after 
the  monition  should  go  forth  ;  and  upon  this  ground  the  crown,  or  the 
legal  representative  of  the  crown  in  this  court,  was  entitled  to  the 
monition  as  prayed. 

The  motion  was  opposed  on  behalf  of  the  crown,  in  its  office 
of  admiralty,  by  PhiUimore^  A,  A,  who  contended  —  That 
*the  present  motion  was  the  first  instance  in  which  such  [•427] 
a  monition  had  been  applied  for,  and  that  neither  any 
book  of  authority  nor  the  records  of  the  court  could  furnish  a  prece- 
dent in  its  support.  That  the  only  condemnations  of  property  to  the 
crown,  jure  coronce^  known  to  the  Court  of  Admiralty,  were  those  of 
enemies'  property  under  a  prize  commission,  or  of  the  property  of  others 
than  enemies  under  the  statute  law,  as  having  been  engaged  in  trading 
in  violation  of  particular  acts  of  parliament.  That  even  assuming, 
for  the  sake  of  the  argument,  that  a  proceeding  in  the  present  form 
was  competent  to  be  entertained  against  the  property  in  question  in 
the  cause,  the  monition  as  it  was  now  prayed  was  objectionable  both 
in  form  and  in  substance,  and  looking  to  the  grounds  alleged  in  the 
act  to  found  the  monition,  and  to  the  tenor  of  monition  itself,  it  could 
not  be  maintained  in  its  present  shape.  That  upon  the  face  of  the 
act  it  appeared  that  the  right  contended  for  on  the  part  of  the  crown, 
was  the  right  to  goods  belonging  to  other  persons  than  the  pirates 
who  had  been  convicted.  The  monition  as  prayed,  therefore,  was 
inconsistent  with  such  right,  and  upon  this  account  was  objectionable 
in  point  of  substance.  Again,  the  right  in  question,  if  maintainable 
at  all,  could  only  be  maintained  in  this  case  upon  the  supposition 
that  the  property  in  question  belonged  to  The  Mexican,  and  upon 
this  supposition  it  should  have  been  alleged  that  it  did  so  belong, 
and  the  monition  should  have  gone  put  specifically  against  the  owners 
of  The  Mexican  and  all  persons  claiming  under  them.  That  it  was 
useless  to  pursue  these  objections  further,  inasmuch  as  it  was 
clear  from  the  ancient  practice  and  constitution  of  *  the  court,  [  *  428  ] 
that  if  the  property  in  question  could  be  proceeded  against 
at  all  in  the  Court  of  Admiralty,  it  could  only  be  proceeded  against  as 
pirates'  property.  Under  this  character,  the  legal  result  of  the  proceed- 
ings would  be  that  it  must  pass  to  the  crown  as  droits  of  admiralty. 
That  the  only  case  cited  upon  the  other  side  which  in  any  degree  sus- 
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tained  the  contrary  doctrine,  was  the  case  of  The  Carabusa,  and  the 
circumstances  of  that  were  widely  distinguishable  from  the  present 
case,  in  this  respect,  that  the  persons  charged  with  piracy,  ffom  whom 
the  property  had  been  taken,  were  never  legally  convicted  as  such.  In 
that  case,  therrfore,  no  proceedings  were  taken  by  the  admiralty,  for 
the  reason  that,  in  the  absence  of  any  conviction,  or  legal  proof  of  piracy, 
the  admiralty  could  not  have  sustained  a  right  to  the  property  as 
being  the  property  of  pirates.  That  the  other  cases  which  had  been 
referred  to  by  the  Queen's  Advocate,  in  no  degree  supported  the 
position  for  which  he  was  now  contending. 

The  learned  counsel  here  commented  upon  the  cases  of  Prinston, 
&c.,  ^c,  and  in  support  of  his  opposition  to  the  motion,  cited  the 
opinions  of  Sir  Leoline  Jenkyns  (Life  of  Sir  L.  J.,  vol.  2.)  The  case 
of  The  Helena,  Ms.  N.  (Comyn.  Digest.) 

The  court  took  time  to  consider  the  judgment,  and  upon  the  3d 
August,  the  opinion  of  the  court*  was  delivered  to  the  following 
effect :  — 

Judgment. 
Dr.  Lushington.     As  regulates  to  the  ultimate  disposal  of  the 

small  sum  of  money  in  question  in  this  case,  I  do  not  appre- 
[  *  429  ]  hend  that  the  decision  of  the  court  can  make  •  any  difference 

in  the  present  instance.  The  question,  however,  which  has 
been  raised,  involves  a  principle  of  considerable  importance,  and  on 
this  account  it  has,  I  conceive,  been  agitated,  that  no  injurious  prece- 
dent should  be  established  for  the  future  praotice  of  the  court  in  cases 
of  this  description.  The  facts  which  have  given  rise  to  this  discus- 
sion, are  shortly  these.  In  1832,  an  American  vessel,  named  The 
Mexican,  was  plundered  by  a  pirate  schooner.  The  Panda.  In  1833, 
Captain  Trotter,  of  H.  M.  S.  Curlew,  captured  The  Panda,  some  of 
whose  crew  were  taken  at  the  time,  but  the  greater  portion  of  them 
effected  their  escape.  In  the  same  year,  1833,  Captain  Trotter  suc- 
ceeded in  seizing  the  captain  of  The  Panda,  and  three  more  of  her 
crew,  and  eleven  others  were  subsequently  secured,  one  of  whom  was 
the  mate.  Six  hundred  and  eighty-three  Spanish  dollars  were  foimd 
in  the  possession  of  the  captain,  and  twenty-one  dollars  were  aft«- 
wards  delivered  up  as  the  property  of  the  mate.  The  persons  so  cap- 
tured were  sent  to  the  United  States,  and  there  tried  for  plundering 
The  Mexican,  and  some  of  them  being  identified,  were  convicted  and 
condemned  as  pirates.  I  do  not  find,  in  the  proceedings  in  the  Ameri- 
can court  of  law,  that  any  cognizance  was  taken  of  the  particular  dol- 
lars in  question  in  this  cause,  and  it  is  not  probable  that  they  should 
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have  come  under  the  notice  of  the  court,  as  Captain  Trotter  had  very 
properly  paid  the  proceeds  of  them  into  the  registry  of  this  court,  and 
they  were  never  within  the  jurisdiction  of  the  American  tribunal* 
With  respect  to  the  true  character  of  the  property  which  has  thus  been 
taken  from  the  possession  of  the  pirates,  the  court  is  placed 
in  some  difficulty.  •  There  is  no  evidence  before  the  court  [  *  430  ] 
to  show  that  the  dollars  were  ever  in  the  strict  sense  of  the 
term  bona  piratarum^  or  goods  belonging  to  the  pirates.  On  the  other 
hand,  there  is  no  evidence  that  they  are  goods  taken  by  the  pirates 
piratically,  and  not  belonging  to  them.  It  may  be  possible,  it  is  even 
probable,  that  these  dollars  were  a  part  of  the  plunder  taken  from  The 
Mexican ;  but  this  is  mere  conjecture,  and  considering  the  lapse  of 
time,  seventeen  months,  which  intervened  between  the  plundering 
of  The  Mexican  and  the  capture  of  the  pirates,  I  cannot  judicially 
assume  them  to  have  been  a  portion  of  the  property  embarked  in 
The  Mexican,  or  as  belonging  to  the  persons  on  board  that  vessel.  It 
is  also  to  be  further  noticed,  that  no  demand  has,  up  to  the  present 
moment,  been  made  by  any  person  claiming  to  have  any  right  or  title 
in  them.  Under  these  circumstances  I  have  now  to  determine  whe- 
ther the  proceeds  of  these  dollars  is  to  be  considered  as  droits  of  the 
crown,  or  as  droits  of  her  Majesty  in  her  office  of  admiralty.  In  con- 
sidering this  point,  I  have  carefully  examined  the  authorities  which 
were  cited  when  the  case  was  Argued  at  the  bar,  and  I  regret  to  say 
that  they  do  not  throw  much  light  upon  the  question  to  be  decided. 
With  respect  to  the  case  of  The  Carabusa,  no  claim  was  made  for 
the  admiral  at  Malta,  and  'Sir  Herbert  Jenner,  the  then  Advocate- 
General,  whose  opinion  was  taken,  (and  I  think  that  in  a  case  of  this 
kind  I  may  refer  to  such  an  opinion,)  does  not  state  what  the  pre- 
sumption of  law  might  be  in  such  a  case  as  the  present.  He  only 
adverts  generally  to  the  recognized  distinctions  between  the  property 
in  goods  strictly  bona  piratarum,  and  goods  which  might  have 
•  belonged  to  other  persons.  There  is  also  another  circum-  [  *  431  ] 
stance  in  the  case  of  The  Carabusa,  which  deprives  it  of  all 
authority  as  a  precedent  in  this  case,  namely,  that  it  was  a  case  of 
joint  capture,  by  French  and  English  captors,  and  if  the  persons  from 
whom  the  property  was  captured  were  pirates,  they  were  never  con- 
victed as  such.  The  circumstances,  therefore,  of  that  case,  do  not 
enable  me  to  consider  it  as  any  guide  for  my  judgment  in  the  decision 
of  the  present  question. 

In  the  course  of  the  argument,  the  court  was  also  referred  to  the 

well  known  case  reported  by  Lord  Coke,  and  to  that  case  I  feel  it 

necessary  to  make  a  further  reference  in  the  present  instance.    The  case 

is  reported  in  the  12th  Coke,  page  73,  and  the  report  of  the  case  is  to 

25* 
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this  efl'ect :  "  In  this  very  term  the  king  referred  the  consideration  of  the 
letters  patent  of  the  Lord  High  Admiral  of  England  to  the  two  chief 
justices  and  the  chief  baron,  whether  by  the  letters  patent  the  goods 
which  pirates  should  take  from  others  by  robbery  and  piracy  did  pass 
to  the  Lord  High  Admiral  or  not  ?  And  upon  the  consideration  of  the 
said  letters  patent  it  appeared  to  us  that  thereby  he  had  bona  et  chaleUa 
piratarum,  and  also  bona  et  chateUa  depredata  ;  id  estj  the  goods  robbed 
from  others,  which  do  not  pass  for  two  causes.  1st,  If  the  king  grant 
bona  et  chatella  felonum^  the  patentee  shall  have  the  goods  and  chat- 
tels of  the  felon  himself,  or  in  which  he  hath  property,  but  he  shall 
not  have  the  goods  and  chattels  which  the  felon  stealeth  from  others. 
2dly,  The  goods  taken  from  others  the  king  cannot  grant,  for  it 
appears  by  the  statute  27  Edw.  III.  c.  8,  s.  2.,  that  the  merchant  so 

robbed  shall  be  received  to  prove  that  the  goods  and  chattels 
[  •432  ]  belong  *to  him,  by  his  chart  or  cocket,  or  by  other  lawful 

proof  of  merchants,  and  the  said  goods  shall  be  delivered  with- 
out any  suit  at  the  common  law."  And  the  learned  reporter  then  goes 
on  to  state :  "  But  it  was  resolved  that  until  such  proof  be  made,  the 
king  may  seize  the  said  goods,  for  goods  of  which  ih&  property  is 
unknown  the  king  may  seize,  and  if  they  are  bona  perilura^  the  king 
may  sell  them,  and  upon  proof  restore  the  value."  Such  in  sub- 
stance is  the  case  referred  to  in  Lord  Coke ;  and  althoagh  the  earlier 
portion  of  the  report,  which  it  is  difficult  fo  understand,  would  seem 
to  intimate  that  the  Lord  High  Admiral  was  entitled  to  the  bona 
depredata  taken  from  the  possession  of  pirates,  the  general  result  of 
the  report,  it  appears  to  me,  is  simply  to  this  extent :  that  the  king 
may  seize  goods  taken  by  pirates,  when  the  property  is  unknown, 
and  detain  them  till  proof  is  made ;  but  that  no  direct  conversion 
passes  to  the  crown,  or  the  grantee  of  the  crown  in  property  taken 
from  pirates,  where  the  ownership  is  asserted  or  uncertain.  This  is 
clearly  to  be  inferred  from  this  further  passage  in  the  report :  "  And 
note,  the  statute  does  not  limit  the  owner  in  case  of  depredation  to 
any  certain  time  to  prove  the  property  of  the  same  goods,  as  ought 
to  be  in  case  of  wreck."  In  these  words  expressly  acknowledging 
the  principle,  that  in  piracy  as  well  as  felony,  the  taking  away  the 
goods  cannot  alter  the  title  in  the  goods,  nor  can  lapse  of  time  con* 
vert  the  ownership,  which  remains  in  the  original  owner  as  if  no 
such  forcible  abduction  had  ever  taken  place.  The  authority  of  this 
case,  therefore,  in  my  view  of  it,  has  no  bearing  upon  the  question 

which  I  am  now  called  upon  to  determine.     I  must  now 
[•433  ]  advert  to  another  case  •to  which  my  attention  has  been 

directed,  namely,  the  case  of  Prinston  and  others  v.  The 
Court  of  Admiralty,  a  case  of  considerable  importance  upon  this 
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subject,  and  which  is  reported  in  3d*  Bulstrode,  p.  147.  The  report 
of  the  case  is  as  follows :  "  Prohibition  prayed  to  stay  proceedings  in 
the  Court  of  Admiralty,"  and  upon  cause  showed,  the  case  appeared 
to  be  this :  "  That  divers  merchants  sent  out  ships  to  sea,  and  they 
in  their  coming  home  did  commit  piracy,  and  the  ships  being  here 
upon  the  river  Thames,  the  admiral  did  seize  them  to  have  the  goods 
as  to  him  forfeited,  having  in  his  patent  these  words, '  bona  pirata- 
rum!  This  he  did,  the  ships  being  upon  the  river  Thames,  and  so 
infra  corpus  comitatus,^^  It  is  here  to  be  observed  that  in  the  case  as 
thus  stated,  the  words  of  the  patent  do  not  accord  with  the  words  of 
this  patent,  and  certainly  the  case  itself  did  not  raise  or  suggest  the 
present  question,  because  the  admiral  could  have  had  no  right  to  the 
goods  in  question,  for  two  reasons.  1st,  He  could  not  seize  goods 
within  the  bounds  of  a  county  ;  and,  2dly,  The  property  in  question 
was  the  property  of  other  persons.  The  opinion  of  all  the  judges  on 
the  words  of  the  report  was,  "  That  he  should  not  have  these  goods 
which  the  pirate  had  stolen  from  others,  but  only  his  own  proper 
goods,  and  that  the  owners  of  the  rest  should  have  their  goods  to 
them  restored  again,  if  they  came  for  them,  and  if  they  came  not, 
then  they  were  to  be  forfeited  to  the  king."  With  respect  to  the  first 
proposition  in  the  decision  of  the  learned  judges,  I  apprehend,  gene- 
rally speaking,  no  one  would  offer  any  dissent,  namely,  that  property 
stolen  from  other  persons  would  be  the  property  of  those 
persons  as  *  soon  as  it  was  identified.  It  would  be  not  a  [  *  434  ] 
little  difficult  to  have  foretold  what  reason  Lord  Coke  would 
give  for  the  doctrine  laid  down  in  the  conclusion  of  the  sentence. 
His  reason  is  this :  "  Quod  nan  capit  Christus  capit  fiscus.^^  A  reason 
which,  notwithstanding  the  high  authority  of  Lord  Coke  is,  in  my 
judgment,  wholly  unsatisfactory  to  support  the  proposition  enunci- 
ated. The  judgment  of  the  court  then  proceeds  to  declare,  "  that  the 
pirate  ought  to  be  attainted  of  piracy  before  the  forfeiture  of  his  own 
proper  goods  to  the  admiral ;  and  so  it  shall  be  if  one  by  the  grant  of 
the  king  is  to  have  bona  felonum  ;  by  these  words  he  is  not  to  have 
those  goods  which  the  felon  hath  stolen,  but  only  his  proper  goods  ; 
but  here  the  admiral  ought  not  to  sue  for  the  goods  to  which  he 
claims  to  be  entitled,  in  his  own  court,  but  at  the  common  law." 
Such  is  the  case  of  Prinston  and  others,  which  ends  here,  and  I  must 
repeat,  that  great  as  is  the  authority  of  Lord  Coke,  he  does  not 
satisfy  me  upon  any  one  proposition  which  is  laid  down  in  support 
of  the  decision  in  that  case. 

Without  stopping  to  notice  the  case  reported  in  Parker's  Reports, 
which  throws  no  light  upon  the  subject  under  discussion,  I  now  come 
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to  the  opinion  delivered  by  Sir*Leoline  Jenkyns,  and  I  need  scarcely 
observe  that  the  authority  of  Sir  Leoline  Jenkyns  is  entitled  to  the 
greatest  deference  from  all  who  sit  in  this  cjpiir.  He  says :  "  The 
ships  and  goods  of  pirates  I  do  humbly  conceive  to  be  the  Lord  High 
Admiral's,  as  also  all  goods  piratically  taken  from  the  king's  subjects 
or  friends,  (the  custody  of  them  belonging  to  the  Lord  Admiral,)  in 

case  they  be  not  claimed  within  the  year."     So  that  in  the 
[  •435  ]  opinion  of  Sir  Leoline  Jenkyns,  the  Lord  *  High  Admiral 

is  entitled  not  merely  to  ships  and  goods,  the  property  of  the 
pirates  themselves,  but  to  all  goods  taken  from  pirates,  if  not  claimed 
within  the  year.  In  one  respect  I  cannot  accede  .to  the  opinion  thus 
expressed  by  this  very  eminent  judge,  namely,  that  the  title  of  the 
original  owner  would  be  devested  at  the  expiration  of  a  year-  The 
current  of  authorities  is  directly  at  variance  with  this  opinion,  and  the 
doctrine  of  the  law  is  expressly  laid  down  to  the  contrary  effect  by 
Lord  Coke ;  other  authorities  have  been  cited  in  the  argument,  and  I 
have  been  furnished  with  the  opinion  of  king's  advocates  and  advo- 
cates of  the  admiralty,  and  what  is  the  result  ?  All  the  authorities 
decide  that  goods  and  property  strictly  belonging  to  pirates  are  droits 
of  admiralty,  and  all  the  authorities,  with  the  exception  of  Sir  Leo- 
line Jenkyns,  determine,  that  goods  found  in  the  possession  of  pirates, 
and  not  their  property,  are  not  droits  of  admiralty.  Upon  these  two 
points,  with  the  single  exception  to  which  I  have  adverted,  there  is 
no  difference  of  opinion,  and  I  regret  to  say  that,  upon  the  particular 
question  which  has  formed  the  subject  of  discussion  in  this  case,  the 
authorities  are  silent,  and  supply  no  information  as  to  what  is  to  be 
done  when  goods  are  found  in  the  possession  of  pirates,  and  there 
is  no  proof  either  way  as  to  whom  they  belong.  What,  then,  is  the 
legal  presumption  which  I  must  entertain  under  the  circumstances  of 
the  present  case,  and  how  is  the  grant  to  be  construed  in  relation  to 
those  circumstances  ?  Laying  aside  the  fact  that  The  Mexican  had 
dollars  on  board  at  the  time  when  she  was  plundered,  (and  I  have 

already  observed  that  this  circumstance  alone  cannot  lead 
[  •  436  ]  to  the  conclusion  that  the  dollars  in  question  in  *  this  cause 

were  a  part  of  the  money  so  plundered,)  the  case  resolves 
itself  into  a  case  simply  of  money  found  in  the  possession  of  pirates, 
without  proof  or  presumption  of  the  ownership  being  in  any  particu- 
lar individual.  How,  then,  is  the  grant  to  be  construed  with  respect 
to  this  circumstance  ?  The  patent  to  the  Lord  High  Admiral  (I  am 
now  reading  from  that  granted  to  his  late  majesty,)  is  in  these  terms, 
"  goods  and  ships  taken  from  pirates."  That  these  terms  are  to  be 
construed  strictly  cannot  be  doubted ;  this  i^  the  legal  doctrine  with 
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respect  to  all  grants  from  the  crown,  and  it  was  expressly  held  to  be 
so  by  Lord  Stowell,  in  the  case  of  The  Rebecca,  1st  R.  A.  R.,  but 
although  the  terms  in  question  are  to  be  strictly  construed,  they  are 
not  to  be  construed  with  that  extraordinary  strictness  which  would 
deprive  them  of  all  validity.  Looking,  then,  at  the  terms  of  the  grant, 
I  am  of  opinion  that  the  words,  "ships  and  goods  taken  from  pirates," 
cannot  be  more  extensively  considered  than  the  words  "6ona  pirata- 
TumP  The  question  then  reverts  to  this.  What  is  the  meaning  of 
these  words  ?  Are  all  goods  taken  from  pirates  to  be  considered  as 
belonging  to  the  pirates  themselves,  unless  the  contrary  be  proved ; 
or  must  the  grantee,  before  he  can  establish  a  title  in  them,  provQ  that 
the  goods  were  the  proper  goods  of  the  pirates  ?  One  circumstance 
may  be  mentioned  as  clearly  essential  to  the  validity  of  the  Lord 
High  Admiral's  claim,  namely,  that  the  persons  charged  as  being 
pirates  should  have  been  convicted  ;  or  where  this  is  impossible,  as  in 
the  case  of  the  total  destruction  or  escape  of  all  the  pirates,  that  there 
should  be  a  judicial  declaration  that  the  property  captured 
was  the  property  of  the  pirates  ?  The  demand  of  the  *  law  [  *437  ] 
in  this  respect  is  sufficiently  satisfied  in  the  present  instance, 
by  the  fact  that  the  pirates  have  been  convicted  by  the  legal  tribunal 
in  the  United  States,  and  I  must  consider  that  conviction  as  tanta- 
mount to^a  conviction  in  a  criminal  court  of  this  country;  the  courts 
in  both  countries  are  equally  courts  of  nations.  In  the  absence,  then, 
of  all  evidence  to  the  contrary,  and  of  all  claims  to  the  property  in 
question,  must  I  wait  for  affirmative  proof  in  the  present  instance, 
that  these  dollars  belonged  to  the  pirates,  before  the  claim  of  the 
admiral  can  attach  ?  Jkapprehend  not,  and  for  this  reason,  that  if  it 
were  so,  the  grant  would  be  of  little  value ;  for  all  experience  shows 
that  in  very  few  cases  indeed  could  any  such  proof  be  supplied.  In 
this  view  of  the  question  I  am  supported  by  the  opinion  of  the  late 
Dr.  Arnold,  to  which  I  will  now  advert ;  and  in  so  doing  I  feel  that, 
as  far  as  the  opinion  of  any  individual  who  practices  at  the  bar  is 
entitled  to  any  weight,  there  is,  I  am  sure,  no  one  to  whom  the  whole 
bar  and  the  profession  generally  would  be  disposed  to  pay  greater 
deference  than  to  the  learned  civilian  in  question.  In  the  case  of  The 
Helen,  he  expressed  himself  clearly  of  opinion  in  favor  of  the  right  of 
the  Lord  High  Admiral  to  certain  property  taken  from  pirates,  which 
had  been  condemned  at  Malta,  and  to  which  no  claim  was  asserted 
on  behalf  of  the  crown.  The  sentence  was  appealed  to  this  court, 
and  Lord  Stowell  decided  in  favor  of  the  Lord  High  Admiral ;  and, 
as  far  as  I  am  informed,  nothing  was  said  in  the  course  of  the  pro- 
ceedings as  to  the  crown  being  entitled  to  any  right  jure  coroner. 
The  circumstances  of  that  case  were  closely  similar  with  the  pre- 
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sent  case,  certain  goods  and  moneys  being  found  in  the  pes- 
[*438  ]  session  •of  the  pirates,  without  any  proof  or  presumption 
to  whom  they  originally  belonged.  If,  therefore,  the  crown 
was  possessed  of  the  right  which  has  been  advanced  in  its  behalf  by 
the  Queen's  Advocate  in  this  case,  it  had,  I  think,  quite  As  good  a 
pretence  for  advancing  that  right  in  the  case  of  The  Helen,  as  upon 
the  present  occasion. 

Having  thus  far,  in  the  investigation  of  this  question,  examined 
with  great  attention  the  authorities  to  which  I  have  adverted,  I  am  of 
opinion  that  I  cannot  safely  assume  any  of  them  as  a  guide  in  form- 
ing my  judgment  in  the  present  instance,  still  less  can  I  deduce  from 
them  any  general  rule  to  be  applied  in  future  cases  of  this  kind.  As 
regards  future  cases  that  may  occur,  each  case  must  depend  upon  its 
own  circumstances,  and  if,  in  relation  to  the  goods  captured,  there 
shall  be  a  reasonable  presumption  that  they  could  not  be  bonaptraia- 
runty  or,  in  other  words,  the  property  of  the  pirates  themselves,  it  will 
be  the  inclination  of  the  court  to  hold  that  the  adm^al  has  no  title  in 
them.  With  respect  to  the  circumstances  of  this  particular  case,  it 
appears  to  me  that  the  question  stands  in  a  different  predicament 
from  a  question  of  mere  merchandise.  If  it  be  difficult  to  identify 
goods,  it  would  be  almost  impossible  to  identify  money,  more  espe- 
cially after  the  lapse  of  time  that  has  intervened  between  the  plunder 
of  The  Mexican  and  the  capture  of  the  pirates  upon  the  present  occa- 
sion. Confining  myself,  therefore,  more  immediately  to  the  subject 
to  which  my  decision  must  be  directed  in  this  case,  I  think  that  in 
the  absence  of  all  claim  and  of  all  proof  or  presumption  to  the  con- 
trary, and  considering,  moreover,  tha^  the  sum  of  money  in 
[*439  ]  question  is  not  so  great  but  that  iimight  probably  'have 
belonged  to  the  pirates  themselves,  it  is  my  duty  to  pro- 
nounce that  the  dollars  found  in  the  possession  of  those  pirates,  is 
bona  piratarum^  and  that  the  right  of  the  Lord  High  Admiral  attaches 
to  it. 
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The  Harriot,  Soutrice. 

Angast  3,  1842. 

Cause  of  salvage  in  the  South  Sea.  Defence  of  the  owners,  that  a  custom  exists  in  the  South 
Sea  fishery  for  vessels  to  render  assistance  to  each  other  gratuitously.  Issue  directed  to  the 
Court  of  Common  Fleas  to  try  the  existence  of  the  alleged  customs.  Verdict  found  for 
the  custom.    Motion  for  for  a  new  trial  rejected  .^ 

This  was  a  case  of  salvage  promoted  by  the  master  and  part  of  the 
crew  of  a  whaling  vessel,  «  The  Folkestone,"  for  services  rendered  to 
another  whaling  vessel,  The  Harriot,  both  vessels  being  engaged  at 
the  time  in  the  whaling  fishery  in  the  South  Seas.  The  services  of 
the  asserted  salvors  were  not  denied,  but  the  demand  for  salvage 
remuneration  was  disputed,  upon  the  ground  that  a  universally  recog- 
nized custoift  existed  in  the  South  Sea  fisheries  for  vessels  engaged 
in  the  fishery  to  render  mutual  assistance  to  each  other  gratuitously 
in  all  cases  of  difficulty  or  danger. 

The  cause  was  originally  argued  upon  the  2d  session  of  Hilary 
term,  1841,  by  QueerCs  Advocate  and  Addams.  for  the  salvors. 

Phillimore  and  Harding^  contrd. 

The  court  in  an  elaborate  judgment  having  commented  upon  the 
custom  in  question,  and  the  evidence  in  support  of  it,  was  of  opinion 
that  the  custom,  if  duly  established,  was  a  legal  and  valid  custom, 
but  that  the  evidence  adduced  was  not  sufficient  to  enable  the  court 
to  anive  at  any  satisfactory  conclusion  upon  the  question  of  fact, 
namely,  the  existence  of  the  custom  in  question. 

An  issue  was  accordingly  directed  to  the  Court  of  Com- 
mon Pleas,  under  the  provision  of  the  statute  *  3  &  4  Vict.  [  *  440  ] 
c.  65,  s.  11,  in  the  following  terms :  — 

Whether  there  was  on  the  2d  day  of  November,  1838,  a  custom 
or  usage  among  persons  engaged  in  the  South  Sea  whale  fishery, 
whilst  so  engaged  in  the  South  Seas,  that  salvage  should  not  be 
paid  for  "ordinary  salvage  services  rendered  by  one  ship  to  ano- 
ther ?  " 

The  issue  was  tried  before  Chief  Justice  Tindal,  at  the  sittings  in 


1  [The  Zephyr,  2  Hagg.  Ad.  R.  43 ;  The  Margaret,  2  Hagg.  Ad.  R.  48  (n) ;  The 
Swan,  1  W.  Rob.  70;  The  Ganges,  1  Notes  of  Cases,  87 ;  The  Trelawnej,  4  C.  Rob. 
228.] 
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Guildhall  after  Hilary  term,  1842,  and  a  verdict  was  returned  in  favor 
of  the  plaintiff,  supporting  the  custom. 

The  court,  upon  the  motion  by  the  Queen's  Advocate  upon  the 
3d  session  of  Trinity  term.  May  21st,  1842,  having  granted  a  rule 
nisi,  to  show  cause  why  the  verdict  should  not  be  entered  for  the 
defendant,  or  a  new  writ  granted  ;  the  rule  was  now  argued  by — 

Phillimore,  Thessiger,  Q.  C,  and  Harding^  for  the  plaintiffs. 

QueerCs  Advocate,  Addams,  and  WiUes,  for  the  defendant. 

Judgment. 
Dr.  Lushington.^     Considering  that  the  question  now  submitted 
for  the  decision  of  the  court  is  the  first  of  the  kind  which  has  come 
before  me,  it  is  advisable  to  state  the  preliminary  circumstances  which 

led  to  its  being  discussed.     The  case  came  originally  before 
[  *  441  ]  the  court  in  the  form  of  an  ordinary  suit  for  salviage.     *  The 

defence  to  the  suit  was  unusal,  although  not  unprecedented. 
The  services  were  not  denied,  but  it  was  alleged  that  a  custom  existed 
in  the  South  Sea  trade  that  no  salvage  remuneration  should  be  paid 
for  services  rendered  by  one  whaling  vessel  to  another.  Two  ques- 
tions arose,  one  of  law,  the  other  of  fact.  Of  fact,  whether  the  custom 
was  proved ;  of  law,  whether,  if  proved,  it  was  a  valid  and  a  legal 
custom  concluding  the  rights  of  all  persons  engaged  in  that  fishery. 
As  to  the  question  of  law  J  addressed  myself  to  that  consideration  first, 
and  I  came  to  the  conclusion,  that  if  such  a  custom  was  proved  to 
exist,  it  would  be  a  valid  and  legal  custom.  Having  determined  in 
favor  of  the  legality  of  the  custom,  if  established,  it  then  became  my 
duty  to  consider  whether  the  custom  was  proved  by  the  evidence  then 
before  me ;  the  result  was,  that  I  felt  it  impossible  to  come  to  any 
conclusion  upon  the  alBGidavits  which  were  produced.  If  I  could  have 
satisfied  my  mind  with  respect  to  the  existence  of  the  custom,  from  the 
contents  of  these  affidavits,  although  disposed  to  distrust  my  own 
opinion  upon  new  and  difficult  questions,  I  should  have  felt  most 
reluctant  to  put  the  parties  to  furthei^  expense ;  but  looking  to  the 
great  and  growing  importance  of  the  trade,  to  the  large  amount  of 
capital  embarked  in  it,  to  the  nature  of  the  employment  of  the  ships 
and  crews,  and  to  the  description  of  the  contract  by  which  the  latter 


1  Having  been  prevented  from  attending  the  court  when  this  judgment  was  delivered, 
the  editor  has  been  supplied  with  the  above  from  the  manuscript  note  of  his  learned 
friend,  Dr.  H.  J.  Nicholl,  for  which  kindness  he  takes  this  opportunity  of  expressing 
his  obligation. 
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are  bound,  as  also  to  the  considerations  arising  from  the  localities 
where  the  ships  are  employed  in  this  vocation,  I  deemed  it  right  that 
the  question  of  fact  should  be  submitted  to  the  investigation  of  a 
court  of  common  law,  where  the  process  of  vivd  voce  examination, 
and  more  especially  the  cross-examination  of  the  witnesses, 
was  best  calculated  to  elucidate  the  *  truth.  For  this,  amongst  [  •  442  ] 
other  reasons,  I  directed  an  issue  in  the  following  terms  :  — 
"  Whether  there  was,  on  the  2d  of  November,  1838,  a  custom  or  usage 
amongst  persons  engaged  in  the  South  Sea  fishery,  whilst  so  engaged 
in  the  South  Seas^  that  salvage  should  not  be  paid  for  ordinary  sal- 
vage services  rendered  by  one  vessel  to  another  ?  "  This  issue  was 
tried  before  Chief  Justice  Tindal,  and  the  jury  found  a  verdict  in  favor 
of  the  custom.  This  court  has  been  moved  to  grant  a  new  trial, 
and  I  must  now  advert  to  the  principal  arguments  which  have  been 
urged  in  support  of  the  motion  by  the  learned  counsel  for  the  owners ; 
and  I  may  here  state  that  I  should  be  most  reluctant  to  grant  a  new 
trial,  unless  I  was  convinced  that  justice  had  not  been  done.  The 
grounds  upon  which  the  learned  counsel  has  relied  in  support  of  a  new 
trial  are  shortly  these :  First,  it  has  been  said  that  the  issue  was  not 
put  to  the  jury  in  the  same  sense  in  which  it  was  directed  and  intend- 
ed by  the  court  This  observation  arises  from  the  word  "  ordinary," 
and  the  comments  of  the  chief  justice  on  that  word.  Whether  I  did 
rightly  or  not  in  introducing  the  expression  into  the  issue,  most 
assuredly  I  did  so  advisedly  and  upon  consideration,  and  by  the  word 
"ordinary,"  I  did  intend  to  use  the  term  as  distinguished  from  "  extra- 
ordinary," thereby  intending  to  include  services  of  every  day  occur- 
rence, and  to  exclude  services  which  very  rarely  happen,  and  which 
entail  upon  the  salvors  not  only  a  loss  to  themselves  but  also  to  the 
property  of  their  owners.  I  was  aware  of  the  difficulty  of  attempting 
this  limitation  ;  on  the  other  hand,  I  was  afraid  of  the  risk  of  defeat- 
ing justice ;  I  put  the  question  so  extensively  that  cases  of 
extraordinary  peril,  loss,  or  *  suffering  to  the  salvors  might  [  ^443  ] 
be  suggested,  which  would  have  the  effect  of  misleading  the 
jury  as  to  the  real  and  true  question  at  issue.  I  may  have  erred  in  so 
doing,  but  it  is  due  to  truth  to  say  that  such  was  my  intention  in  so 
wording  the  issue. 

The  chief  justice  was  at  first  of  opinion  that  the  issue  was 
intended  to  include  every  possible  service,  and  that  ordinary  services 
meant  the  services  which  are  allowed  in  ordinary  cases.  If  the  ques- 
tion had  been  so  left  to  the  jury,  I  should  have  had  to  regret  that,  by 
the  use  of  an  ambiguous  term,  I  had  misled  the  chief  justice,  and 
caused  the  question  to  be  put  to  the  jury  in  a  different  sense  from 
what  I  intended.  I  am,  however,  relieved  from  this  difficulty  in  the 
VOL.  I.  —  w.  R.  26 
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present  instance,  by  the  wise  precaution  of  the  chief  justice,  who 
put  the  question  to  the  jury  in  both  ways ;  as  a  custom  negativing 
all  services  of  salvage,  and  as  negativing  only  common  and  ordi- 
nary services.  Consequently,  the  issue  was  put  to  the  jury  in  the 
sense  intended  by  this  court ;  and  I  therefore  see  no  ground  of  rea- 
son for  granting  a  new  trial,  upon  the  ground  of  the  objection  to 
which  I  have  thus  far  adverted.  True  it  is,  that  the  question  was 
also  put  to  the  jury  in  a  more  extended  sense ;  and  the  jury  found 
for  the  plaintiff,  declaring,  through  their  foreman,  that  they  made  no 
distinction  between  ordinary  and  extraordinary  services.  Is  this  ver- 
dict affected  by  the  circumstance,  that  the  jury  took  into  their  con- 
sideration the  more  extended  custom  ?  I  think  that  it  is  not 
affected  by  such  circumstance.  The  jury  have  found  that  the  evi- 
dence supports  the  narrower  issue  ;  and  their  apprehension  that  the 
.  evidence  would  justify  them  in  going  further,  does  not 
[  •  444  ]  show  that  they  were  not  right  in  going  as  far  *  as  they  did. 

I  was  desirous  to  be  satisfied  of  the  truth  of  a  limited  pro- 
position. The  jury  say  it  is  true ;  and,  further,  that  it  may  be  true 
without  the  limitation.  Surely  this  furnishes  no  ground  to  say  that 
the  jury  have  miscarried,  as  to  the  limited  proposition.  Many  cases 
may  be  supposed,  in  which  it  might  be  the  duty  of  the  court  to 
direct  an  issue,  and  where  the  jury  might  be  satisfied  that,  to  the 
extent  the  issue  went,  the  facts  were  to  be  found  in  the  affirmative, 
and,  at  the  same  time,  might  think  that  the  issue  itself  might  have 
been  directed  in  a  more  comprehensive  form.  If  my  attention  is 
confined  to  the  record  alone,  I  find  nothing  more  than  that  the  jury 
found  for  the  plaintiff;  if  I  look  to  the  notes  of  the  chief  justice,  I 
find  that  the  question  was  put  in  both  senses ;  and  the  utmost  that 
I  can  say  is,  that,  in  the  opinion  of  the  jury,  the  evidence  of  fact 
would  support  not  only  the  issue  which  was  put  to  them,  but  even 
more  than  the  issue.  Perhaps  the  jury  might  be  right  in  their  view 
of  the  case ;  and  the  evidence  given,  and  which  was  wholly  unopposed, 
might  reasonably  justify  their  opinion  (for  it  was  not  their  verdict 
but  their  opinion)  that  no  salvage  reward,  under  any  circumstances, 
was  customarily  paid  or  demanded  for  salvage  services  between 
South  Sea  whaling  vessels  in  the  South  Seas.  It  does  not  appear 
to  me  that  the  finding  of  the  jury  is  any  degree  prejudiced  by  such 
opinion.  As  to  the  legality  of  so  large  a  custom,  I  have  pronounced 
no  opinion  upon  it.  I  have  never  said  whether  a  custom  that  all 
salvage  services,  rendered  by  South  Sea  whalers  in  the  South  Seas, 
should  be  unrewarded,  supposing  such  a  custom  to  exist,  is  a  legal 

custom  or  otherwise.     I  have  had  no  reason  to  pronounce 
[  *  445  ]  an  opinion  upon  that  point,  and,  if  I  *  had  done  so,  I 
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should  have  gone  beyond  the  circumstances  of  the  case,  and  it 
would  have  been  imprudent  for  the  court  to  have  hazarded  a  legal 
opinion  when  it  was  unnecessary.  It  has  been  said  that  the  jury 
have  found  an  illegal  custom,  a  custom  not  supported  by  the  facts  of 
the  case  or  founded  in  law,  if  it  does  exist,  and  that  the  court  can- 
not reject  a  part  of  the  finding  and  take  a  part  only.  The  answer  to 
this  objection  is,  that  the  jury  have  done  no  such  thing ;  they  have 
found  no  such  extended  and  illegal  custom,  if  illegal  it  be.  They 
have  only  expressed  their  opinion  that  the  facts  would  have  war- 
ranted them  in  going  further  than  the  issue ;  and  in  receiving  their 
verdict,  accompanied  by  such  opinion,  I  am  not  bound  to  incorpo- 
rate their  reasons  with  their  verdict  Neither  am  I  at  liberty  to  hold 
that  their  verdict  is  bad,  because  in  their  opinion,  if  necessary,  they 
would  have  been  disposed  to  find  in  favor  of  the  broader  proposition. 
I  therefore  see  no  reason  for  granting  a  new  trial  upon  this  finding  of 
the  jury.  It  may  often  happen  that,  in  finding  a  verdict,  a  jury  may 
entertain  opinions  which  would  carry  them  beyond  that  verdict,  if 
their  opinions  were  known  and  scrutinized.  The  case  of  Finch  v. 
Rawling,  2  H.  Blackstone,  p.  393,  which  has  been  cited  in  the  argu- 
ment, is  not  exactly  in  point.  In  that  case  two  separate  customs 
were  pleaded  by  the  defendants,  and  one  custom  was  found  to  be 
good  in  law,  and  the  other  to  be  invalid ;  and  the  illegality  of  the 
custom  set  up  by  one  of  the  defendants  did  not  prejudice  the  valid- 
ity of  the  custom  set  up  by  the  other.  The  jury  found  a  verdict  for 
one  defendant  upon  the  first  special  plea,  and  for  the  plaintiff,  against 
the  other  defendant,  on  the  general  issue.  The  first  special 
*  plea  was,  that  all  the  inhabitants  of  a  parish  had  the  right  [  *  446  ] 
of  playing  at  all  kinds  of  lawful  games  in  the  close  of  the 
plaintiff;  the  other  plea  was,  that  all  the  world  had  a  similar  right 
The  same  jury  found  both  issues. 

I  now  proceed  to  the  last  ground  upon  which  a  new  trial  has  been 
asked,  namely,  that  the  verdict  is  not  supported  by  the  evidence. 
The  first  answer  to  this  is,  that  the  chief  justice  was  not  dissatisfied 
with  the  verdict  I  have  spoken  with  the  chief  justice,  and  I  am 
justified  in  saying  that  he  w^as  not  dissatisfied  with  the  verdict. 
What  is  the  necessary  import  of  this  ?  Why  that  he  thought  there 
was  sufficient  legal  evidence  to  warrant  the  jury  in  deciding  for  the 
custom  upon  that  evidence.  Ought  I  to  be  satisfied  with  this,  or 
has  sufficient  reason  been  laid  before  me  to  induce  me  to  arrive  at  a 
different  conclusion  ?  It  is  not  necessary  to  enter  minutely  into  the 
details  of  the  evidence.  The  question  proposed  to  the  jury  was  a 
question  of  mercantile  usage,  in  a  trade  of  no  great  antiquity.  I 
find,  on  behalf  of  the  plaintiffs,  evidence  of  persons  engaged  in  that 
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trade  deposing  that,  within  their  knowledge,  no  such  claim  for  sal- 
vage remuneration  had  ever  been  preferred.  Such  evidence,  perhaps, 
standing  alone,  would  not  have  been  sufficient ;  but  I  also  find  evi- 
dence of  salvage  services  proved  to  have  been  rendered  by  one  whal- 
ing vessel  to  another,  of  such  a  kind  that  there  can  be  no  doubt  a 
claim  for  salvage  remuneration  would  have  been  successfully  pre- 
ferred, in  this  or  other  courts,  if  there  were  no  legal  objection  to  their 
being  discussed.     This  is  a  very  important  fact,  or  I  should  rather 

say  these  are  important  facts  ;  although  I  must  admit  that 
[  •  447  ]  the  evidence  is  not  so  *  full  and  complete  as  might  have  been 

expected.  On  the  other  side,  I  find  the  defendants  produc- 
ing no  evidence  at  aU,  although  it  is  admitted  that  some  cases  have 
and  must  have  occurred.  Hence  I  must  infer  that  there  is  no  case 
whatever  in  which  salvage  remuneration  has  been  demanded  and 
paid;  and,  considering  that  this  trade  has  existed  for  a  period  of 
sixty  years,  this  circumstance  alone  is  a  very  important  ingredient  in 
a  question  of  fact.  It  appears  to  me  to  be  scarcely  possible,  consi- 
dering the  immense  number  of  vessels  engaged  in  this  trade,  that 
some  such  demand  should  not  have  been  preferred,  unless  it  were 
generally  understood  that  it  could  not  be  successfully  maintained ; 
or,  in  other  words,  that  a  custom  to  the  contrary  was  in  existence. 
I  am  not,  theiiefore,  dissatisfied  with  the  verdict,  and  I  see  no  ground 
for  believing  that  a  new  trial  would  produce  any  further  elucidation 
of  the  case.  The  defendant,  it  appears  to  me,  has  no  ground  for  the 
application  he  has  made.  It  could  not  be  that  he  would  produce 
any  such  evidence ;  because  he  has  voluntarily  waived  his  opportu- 
nity of  doing  so,  by  declining  to  produce  any  upon  the  former  occa- 
sion. If  he  could  have  done  so,  he  would  have  done  it  then.  For 
all  these  reasons,  then,  not  forgetting  that  it  is  my  duty  to  avoid 
leading  the  parties  into  expense,  I  must  decline  to  grant  a  new  triaL 
I  need  not,  I  apprehend,  say  a  word  as  to  directing  the  verdict  to  be 
entered  for  the  defendant.  This  is  most  clearly  a  case  in  which  I 
could  not  do  so.  With  respect  to  the  costs,  although  as  a  general 
rule  costs  should  follow  the  event  of  the  case,  yet  considering  that 
the  question  in  this  case  is  the  first  of  the  kind  that  has  arisen  in  this 
court,  I  shall  make  no  order  as  to  costs. 
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•  The  Mary,  Blosse.^  [  •448  ] 

November  4, 1842. 

Canse  of  salvage.  Master  and  part  of  the  crew  captured  by  pirates.  Vessel  carried  into 
harbor  by  the  salvors.  An  expedition  subsequently  undertaken  by  salvors  against  the 
pirates.  Such  expedition  not  in  the  nature  of  a  salvage  service.  30/.  awarded  to  the 
salvors. 

This,  was  a  cause  of  salvage  promoted  by.  the  master,  owner,  and 
crew  of  The  Hero,  and  the  charterer,  the  master,  and  crew  of  the 
ships  Mundane  and  Whitby,  for  services  rendered  to  The  Mary,  a 
whaling  vessel,  under  the  following  unusual  circumstances. 

The  act  on  petition  of  the  salvors  in  substance  set  forth,  "  that 
about  3  P.  M.  of  the  29th  December,  1839,  The  Hero,  Whitby,  and 
Mundane,  being  in  the  harbor  of  Ampannan,  in  the  island  of  Lam- 
bock,  in  the  South  Pacific  Ocean,  a  vessel  was  seen  in  the  offing 
with  a  signal  of  distress,  and  which  for  some  time  previous  had  been 
heard  firing  guns  at  intervals.  That  Captains  O.  and  W.  in  the 
gig  of  The  Whitby,  and  Captains  M.  and  S.  in  The  Hero's  boat, 
immediately  proceeded  to  the  said  vessel,  which  they  boarded,  when 
the  said  vessel  was  given  in  charge  to  Captain  O.,  and  brought  to 
anchor  in  Ampannan  Roads.  That  at  the  time  the  vessel  was  so 
boarded  by  the  salvors,  only  a  part  of  the  crew  were  on  board,  and 
the  ship  was  in  charge  of  the  first  mate,  from  whose  statement  it 
appeared,  that  all  the  rest  of  the  crew,  the  master  included,  having 
gone  on  shore  to  cut  wood  at  North  Island,  distant  about  twenty 
miles  from  Ampannan,  had  been  taken  and  was  believed  to  have 
been  murdered  by  pirates,  with  the  exception  of  the  carpenter's  mate, 
who  had  escaped  by  swimming  to  the  ship,  then  about  five  miles 
from  the  shore.  That  upon  anchoring  The  Mary,  a  consultation  was 
held  by  the  salvors  with  a  Captain  King,  the  only  European  resident ' 
upon  the  island  of  Lambock,  and  it  was  determined  to  arm 
and  •  man  The  Mary,  and  proceed  to  North  Island  for  the  [  *  449  ] 
purpose  of  rescuing  the  master  and  crew,  if  they,  should  be 
still  living.  That  whilst  the  necessary  preparations  were  being  made, 
at  about  half-past  4  P.  M.,  a  whale  boat  was  seen  making  for  the 
vessel,  and  which,  upon  coming  up,  proved  to  be  one  of  The  Mary's 
boats,  with  the  third  mate.  Cooper,  and  three  seamen,  bringing  in- 


1  [2  Notes  of  Cases,  27.] 
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telligence  that  the  master  and  rest  of  the  crew  who  had  been  seized 
by  the  pirates  were  alive,  and  bearing  a  note  from  the  master,  request- 
ing that  fifty  muskets  and  six  kegs  of  powder,  and  some  calico  and 
pocket  handkerchiefs,  should  be  sent  as  a  ransom  for  himself  and 
the  others,  and  stating  that  if  such  request  was  not  quickly  complied 
with,  all  hands  would  be  murdered.  That  Captain  S.  and  five  of 
The  Hero's  crew,  with  two  long  six-pounders  and  small  arms,  Cap- 
tain W.  and  five  of  The  Whitby's  crew,  with  three  twelve-pound  car- 
ronades  and  small  arms.  Captain  M.  and  five  of  The  Mundane's  crew, 
with  small  arms,  and  Captain  King,  with  two  long  four-pounders, 
and  sixty  natives  with  muskets,  then  boarded  the  Mary,  which  at 
half-past  10  P.  M.  weighed  anchor  and  set  sail  for  North  Island ;  the 
schooner  Monkey,  belonging  to  Captain  King,  following,  prepared 
for  action,  but  with  directions  to  keep  some  distance  astern,  in  order 
that  the  pirates  might  not  see  her  until  the  Mary's  crew  bad  been 
rescued.  That  on  the  arrival  of  The  Mary  off  North  Island,  the 
stipulated  ransom  was  delivered,  and  the  pirates  having  permitted  the 
master  and  all  hands  to  return  to  the  vessel,  with  the  exception 
of  the  carpenter,  cooper's  mate,  and  a  boy,  whom  they  persisted  in 

detaining,  an  attack  was  commenced  upon  the  pirates,  bat 
[  •  460  ]  the  night  coming  on,  they  effected  their  *  escape.     That  The 

Mary  then  sailed  for  the  Twin  Islands,  a  common  haunt  of 
pirates,  distant  about  sixty  miles,  which  they  reached  at  daylight  on 
the  morning  of  the  31st  of  December,  and  found  there  several  proas, 
upon  which  they  commenced  an  immediate  attack.  That  after  a 
lengthened  resistance,  during  which  many  of  the  pirates  were  killed 
and  wounded,  the  rest  of  the  pirates  escaped  in  their  proas  to  Som- 
bawa,  and  The  Mary  returned  to  Ampannan,  where  she  arrived  and 
was  moored  in  safety  on  the  4th  of  January  following." 

For  the  salvors,  QueerCs  Advocate  and  Addams  contended —  That  a 
salvage  service  of  importance  had  been  rendered  by  the  salvors,  in 
the  first  instance,  in  carrying  the  vessel  in  safety  into  the  harbor  of 
Ampannan.  That  the  signal  of  distress  which  was  hoisted  at  the 
time,  clearly  denoted  that  in  the  opinion  of  the  persons  on  board  The 
Mary,  she  stood  in. need  of  assistance,  and  this  opinion  was  borne 
out  by  the  fact  that  she  was  deprived  of  her  proper  complement  of 
hands  on  board,  and  was  in  charge  only  of  the  first  mate,  who  could 
neither  read  nor  write,  and  who,  in  common  with  the  rest  of  the  crew, 
were  entirely  ignorant  of  the  locality.  That  the  entrance  to  the  har- 
bor of  Ampannan  was  both  dangerous  and  diflicult,  the  mouth  being 
crossed  by  a  ledge  of  rocks,  and  if  the  vessel  had  attempted  to  enter 
without  assistance,  in  all  probability  she  would  have  run  upon  these 
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rocks  and  been  wrecked.     That  if  she  had  remained  outside  the  har- 
bor, she  would,  under  the  circumstances  of  the  case,  have  been 
equally  exposed  to  danger,  inasmuch  that  at  the  time  the 
salvors  went  on  board,  *  she  was  drifting  through  the  straits  [  *  451  ] 
of  Lombock,  and  by  the  force  of  the  current  would  soon 
have  been  carried  out  to  sea,  in  wbich  case  she  would  have  been 
exposed  to  the  twofold  danger,  either    of  again  falling  into  the 
hands  of  the  pirates,  or  of  being  wholly  lost.     That  much  risk  and 
considerable  expense  had  been  incurred  in  the  preparation  for  the 
attack  upon  the  pirates,  and  although  per  se  the  rescue  of  the  master 
and  his  men  would  not  perhaps  have  sustained  a  claim  for  a  salvage 
remuneration,  yet  in  the  present  instance,  this  circumstance,  taken  as 
it  should  be  in  connection  with  the  preservation  of  the  owner's  pro- 
perty, formed  a  material  ingredient  in  the  salvors'  case,  as  enhancing 
the  value  and  the  merit  of  the  service  which  had  been  performed. 

For  the  owners,  Jenner  and  Bayford,  contrd^  submitted  —  That  the 
expedition  against  the  pirates^had  been  concerted  between  the  alleged 
salvors  and  Captain  King  prior  to  the  arrival  of  The  Mary  in  the 
offing,  and  for  this  purpose  The  Monkey  schooner  had  been  already 
equipped  and  fitted  out,  principally  at  the  expense  of  Captain  King. 
If,  therefore,  any  remuneration  was  due  upon  the  ground  of  expenses 
incurred  in  the  attack  upon  the  pirates,  it  was  chiefly  due  to  Captain 
King ;  and  that  gentleman,  in  a  letter  to  the  owners  of  The  Mary, 
had  expressly  disclaimed  any  intention  of  claiming  as  a  salvor.  With 
respect  to  the  attack  itself,  it  was  in  a  great  measure  unsuccessful  in 
the  result,  the  greater  portion  of  the  pirates  having  succeeded  in 
effecting  their  escape  ;  and  as  regarded  the  release  of  the  captain  and 
his  fellow  captives,  it  was  altogether  u^mecessary,  the  release 
•  of  those  persons  having  been  already  secured  by  the  pay-  [  *  452  ] 
ment  of  the  ransom  stipulated  upon  with  the  pirates ;  that, 
even  if  the  attack  had  been  completely  successful,  and  the  rescue  and 
preservation  of  the  captives  had  been  entirely  attributable  to  this  suc- 
cess, it  would,  under  the  circumstances  of  the  case,  have  furnished  no 
foundation  for  a  claim  to  salvage  reward,  the  ship  never  having  been 
in  danger,  nor  in  need  of  salvage  assistance.  Lastly,  that  the  signal 
which  was  hoisted  when  the  vessel  was  first  seen  was  a  signal  for 
assistance  and  advice,  solely  in  reference  to  the  captivity  of  the  mas- 
ter and  the  other  men,  and  not  for  any  assistance  in  the  navigation 
of  the  ship,  the  mate  and  the  crew  who  were  left  on  board  being  am- 
ply sufficient  and  competent  for  her  safety. 

The  court,  having  adverted  generally  to  the  facts  of  the  case,  ob- 
served—  "Upon  the  facts  of  this  case,  two  questions  arise;  first, 
what  was  the  true  character  and  extent  of  the  service  which  was  ren- 
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dered  by  the  salvors  at  the  time  the  vessel  was  first  anchored  in  the 
harbor  of  Ampannan ;  and  secondly,  how  far  was  this  original  ser- 
vice affected  by  what  was  done  afterwards  in  the  expedition  which 
was  undertaken  against  the  pirates  in  North  Island  and  elsewhere  ? 
Upon  the  first  point,  I  am  of  opinion  that,  in  condacting  the  vessel 
into  the  harbor,  a  service  in  the  nature  of  a  salvage  service  was  per- 
formed, and  for  this  reason,  that  the  salvors  were  induced  to  go  out 
to  her  assistance  in  the  first  instance  by  the  signal  of  distress  and  the 
firing  of  the  guns ;  and  also  because  the  ship  was  deprived  of  her 
proper  complement  of  hands,  and  the  persons  who  were  left  in  charge 

of  her  were  ignorant  of  the  locality.     A  discussion  was  raised 
[  *  453  ]  in  the  argument  *  as  to  the  signal  of  distress,  and  the  firing 

of  the  guns ;  quo  animo^  the  former  was  hoisted,  and  the 
guns  were  fired  ;  and  on  behalf  of  the  owners  it  was  contended  that 
they  had  no  reference  to  the  navigation  of  the  vessel,  but  were  solely 
intended  as  measures  for  procuring  assistance  and  advice  for  the  res- 
cue of  Captain  Blosse  and  his  crew  from  their  captivity  with  the 
pirates.  It  is  unnecessary  to  inquire,  in  the  present  instance,  whetlier 
this  be  a  correct  representation  or  not ;  and  if  the  inquiry  were  ueces- 
sary,  it  would,  after  this  lapse  of  time,  be  a  matter  of  no  small  dilB- 
culty  to  ascertain  what  were  the  precise  views  and  intentions  which 
the  parties  entertained  at  the  time.  Whatever  might  be  the  motives 
of  the  persons  on  board  The  Mary,  in  making  the  signals,  it  is  obvi- 
ous that  their  motives  could  not  be  understood  by  the  persons  in  the 
harbor ;  and  in  going  out  to  The  Mary  they  must  be  assumed  to 
have  gone  out  for  the  purpose  of  rendering  some  assistance,  although 
they  did  not  precisely  know  the  exigency  in  which  the  vessel  was 
placed.  For  these  reasons,  therefore,  I  think  that  the  service  of  the 
salvors  was  a  salvage  service  at  the  commencement  The  extent  of 
this  service  is  the  next  point  to  be  considered.  On  the  part  of  the 
salvors  it  has  been  urged  that  it  was  a  service  of  considerable  im- 
portance, as  involving  the  preservation  of  the  ship  and  cargo  ;  and  in 
support  of  this  assertion,  two  reasons  have  been  assigned.  In  the 
first  place,  it  has  been  said  that  the  mate,  who  was  the  chief  officer 
in  charge  of  the  vessel,  could  neither  read,  write,  nor  keep  his  log,  and 
that  he  was  altogether  incompetent  to  the  safe  navigation  of  the  ship. 

This  assertion  has  been  directly  controverted  on  the  other 
[  •  454  ]  side ;  and  looking  •  to  the  probabilities  alone,  I  must  confess 

that  I  am  unable  to  give  full  credence  to  such  an  assertion 
in  the  present  instance.  It  is  contrary  to  all  probability  that  the 
owners  of  a  ship  of  this  value  and  occupation  should  take  a  person 
on  board,  as  chief  mate,  who  was  so  entirely  destitute  of  every  quali- 
fication for  the  discharge  of  his  duties.  That  he  was  entirely  igno- 
rant of  the  locality  may  be  readily  conceived,  as  it  does  not  appear 
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that  the  vessel  had  touched  at  Ampannan  previous  to  this  transac- 
tioQ.  In  this  respect  it  is  possible,  nay,  even  probable,  that  he  might 
have  been  incompetent  to  conduct  The  Mary  into  the  harbor  in  safety 
without  assistance,  but  this  assistance  would  be  confined  to  that 
description  of  aid  which  is  ordinarily  required  by  a  master  of  a  ves- 
sel coming  off  a  port  with  which  he  is  not  well  acquainted,  and 
resorting^to  the  experience  of  a  pilot,  or  some  other  person  possessed 
of  local  knowledge.  The  second  reason  upon  which  the  counsel  for 
the  salvors  have  relied  in  support  of  this  assertion,  is,  the  danger  to 
which  the  vessel  was  exposed  from  the  deficiency  of  hands  on  board ; 
and  here  again  I  must  confess  that  the  facts  of  the  case,  in  my  view 
of  them,  do  not  support  the  conclusion  which  has  been  drawn  from 
them. 

"  The  original  number  of  hands  on  board  The  Mary,  it  appears, 
consisted  of  twenty-eight  persons ;  and  although,  by  the  capture  of 
the  master  and  the  others,  this  number  had  been  reduced  to  fourteen 
when  The  Mary  was  first  observed  in  the  offing,  the  subsequent  return 
of  the  third  mate  and  his  companions  made  up  a  complement  of 
nineteen  hands  on  board  when  she  was  taken  into  the  harbor.     Look- 
ing at  the  tonnage  of  The  Mary,  and  considering  that  she 
had  sustained  no  damage,  I  cannot  *  but  think  that  the  nine-  [  *  455  ] 
teen  hands  on  board  her  were  fully  adequate  to  her  safe  con- 
duct under  ordinary  circumstances,  and  it  is  not  to  be  left  out  of  the 
consideration  that  the  weather  at  the  time  was  favorable. 

"  Upon  this  part  of  the  case,  then,  I  am  of  opinion  that  the  service 
which  was  rendered  by  the  salvors  in  conducting  this  vessel  into  the 
harbor  of  Ampannan,  although  in  its  nature  it  is  to  be  regarded  as  a 
salvage  service,  is  one  of  no  great  magnitude  or  merit.  It  occupied  but 
a  very  short  period  of  time,  probably  not  more  than  two  hours  and  a 
half  in  its  duration,  and  was  attended  with  no  risk,  and  no  great  exertion 
to  the  salvors ;  and  if  the  claim  of  the  salvors  rested  here,  unconnected 
with  any  service  which  was  rendered  afterwards,  separate  or  com- 
bined with  it,  the  service  in  question  would  be  amply  rewarded  by  a 
very  moderate  remuneration.  It  remains  to  be  now  considered,  in 
the  last  place,  how  far  this  ^rvice  was  affected  by  the  transactions 
which  subsequently  occurred. 

*'  Now  taking  into  my  consideration  all  the  circumstances  which 
are  stated  to  have  taken  place  after  this  vessel  was  first  brought  to 
anchor  in  the  harbor  of  Ampannan,  I  cannot  accede  to  the  conclusion 
that  the  subsequent  attack  which  was  made  upon  the  pirates  was 
either  necessary  or  that  it  was  primarily  intended  for  the  recovery  of 
Captain  Blosse  and  the  rest  of  the  crew,  and  for  these  reasons  :  that 
the  ransom  which  had  been  demanded  was  actually  sent  for  the  pur- 
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pose  of  peaceably  obtaining  the  restoration  of  the  master  and  his 
men,  and  it  could  not  be  contended  that  the  force  went  with  the  view 

of  compelling  the  Malays  to  accept  the  ransom,  because,  if 
[  *  456  ]  the  salvors  had  the  power  *  to  do  that,  they  had  power  to 

rescue  the  prisoners  without  any  ransom  at  all.  It  b,  more- 
over, clear  that  no  such  intention  was  entertained,  because  it  is  stated 
in  the  act  on  petition  that  the  vessel  of  Captain  King  was  prepared 
for  action,  and  that  he  gave  directions  to  keep  her  some  distance 
astern,  in  order  that  the  pirates  might  not  see  her  till  the  crew  of  The 
Mary  had  been  rescued  by  ransom,  and  not  by  force  or  intimidation ; 
and  in  point  of  fact  the  men  were  restored  to  liberty  by  the  sacrifice 
of  property,  not  by  ajiy  act  done  by  the  salvors.  I  think,  therefore, 
that  it  is  impossible  to  hold  that  any  part  of  the  ulterior  expedition 
was  in  any  measure  connected  with  the  rescuing  of  the  cargo  or  crew 
of  The  Mary.  It  was  a  common  union  for  the  purpose  of  inflicting 
punishment  on  the  pirates,  and  not  with  a  view  to  the  benefit  of  The 
Mary,  her  cargo,  or  her  crew.  In  this  view  of  it,  I  must  bold  that 
every  thing  done  subsequently  to  the  29th  of  December  is  not  of  the 
nature  of  a  salvage  service,  and  consequently  that  the  original  service 
is  in  no  degree  affected  by  it.  I  might  stay  my  remarks  here,  but 
before  I  conclude  I  think  it  right  to.  add  that,  even  assuming  that  the 
subsequent  expedition  of  the  salvors  had  been  undertaken  solely  for 
the  rescue  of  the  master  and  crew  of  The  Mary,  that  the  attempt 
had  been  perfectly  successful,  and  that  the  restoration  of  the  captured 
persons  to  liberty  had  been  entirely  owing  to  such  success ;  still.  The 
Mary  having  been  safely  anchored  in  harbor,  I  am  at  a  loss  to  con- 
ceive upon  what  principle  I  could  have  considered  such  an  expedition 
in  the  character  of  a  salvage  service.     Supposing  that  in  time  of  war 

a  French  cruiser  had  captured  a  British  merchantman,  and 
[  *  457  ]  having  taken  out  the  *  master  and  some  of  the  seamen,  had 

then  left  her  with  the  remainder  of  the  crew  on  board,  and 
that  another  British  vessel  had  come  up  and  rendered  her  assistance 
because  of  the  deficiency  of  the  crew,  and  had  afterwards  captured 
the  French  vessel  with  the  master  and  seamen,  could  it  be  contended 
that  the  capture  of  the  French  vessel,  aftd  the  restoration  of  the  mas- 
ter and  his  men,  was  a  salvage  service,  or  entitled  to  a  salvage  remu- 
neration ?  Impossible.  I  have  felt  it  my  duty  to  make  this  observa- 
tion, that  we  may  never  lose  sight  of  the  principle  upon  which  alone 
a  salvage  service  can  be  founded,  namely,  a  rescuing  of  a  ship  and 
cargo  from  some  impending  danger  or  distress. 

^<  Under  all  the  circumstances  of  the  case,  I  think  that  I  should  do 
ample  justice  to  the  salvors  in  awarding  them  the  sum  of  30L,  and 
as  no  tender  has  been  made,  of  course  with  the  costs." 
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The  Ocean  Queen.^ 

January,  1842.        » 

Motion  nnder  the  statute  S  &  4  Vict  to  arrest  a  Nova  Scotia  vessel,  the  vessel  having  been 
built  and  registered  at  New  Brunswick.  Motion  rejected ;  such  vessel  not  being  a  foreign 
sea-going  vessel  within  the  provision  of  the  sixth  section  of  the  act. 

In  this  case  the  court  was  moved  to  issue  its  warrant  of  arrest 
against  a  vessel  built  and  registered  in  New  Brunswick,  under  the 
provision  of  the  6th  section  of  the  statute  3  &  4  Vict.  c.  65. 

The  affidavit  to  lead  the  motion  set  forth  that,  in  the  beginning  of 
June  last.  The  Ocean  Queen  arrived  in  the  river  Mississippi,  for  the 
purpose  of  obtaining  a  cargo  on  freight.  That  R.  L.,  the 
•master,  left  his  ship  in  the  said  river,  and  proceeded  to  [•458] 
New  Orleans  for  the  purpose  of  ascertaining  if  a  freight 
could  be  procured.  That  he  was  there  introduced  to  the  firm  of 
Lizard!  &  Co.,  the  agents  of  Lloyd's,  for  advice  and  assistance.  That 
the  master  in  his  communications  with  the  said  firm  on  the  said 
occasion  informed  them  that  the  said  ship  was  built  and  registered  at 
New  Brunswick,  and  that  C.  S.  and  R.  L.,  of  Liverpool,  in  Nova  Scotia, 
merchants,  were  the  owners  thereof.  That  finding  the  ship  had  on 
board  a  parcel  of  goods  which  rendered  her  liable  to  seizure  and  con- 
fiscation in  an  American  port,  Lizardi  &  Co.  advised  the  master  to 
proceed  to  sea  at  once,  but  he  declared  himself  unable  to  do  so  for 
want  of  funds  to  pay  the  charges  of  obtaining  provisions  and  other 
necessaries  to  fit  his  said  vessel  for  sea,  and  that  neither  he  nor  his 
owners  had  any  credit  or  correspondents  at  New  Orleans.  That 
under  these  circumstances  the  firm  of  L.  &  Co.  were  induced  at  the 
master's  request  to  advance  the  necessary  money  to  enable  him  to 
pay  the  said  expenses  of  fitting  and  getting  his  vessel  to  sea,  and  the 
same,  with  the  usual  commission  thereon,  amounted  to  the  suni  of 
two  hundred  and  fifty  pounds,  for  which  he,  the  master,  drew  a  bill  of 
exchange  upon  his  owners,  payable  in  London  at  sixty  days  after 
sight.  That  the  said  bill  was  duly  presented  for  payment  at  the 
counting-house  of  the  owners  at  Liverpool,  in  Nova  Scotia,  but  that 
they  refused  and  still  refuse  to  pay  the  same.     That  the  ship  had 


*  [S.  C.  1  Notes  of  Cases,  271.]  This  case  having  been  inadvertently  omitted  in 
the  former  number  of  the  Reports,  the  editor  has  here  inserted  it,  although  out  of  its 
proper  order  in  point  of  time. 
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arrived  in  the  port  of  London  for  the  parpose  of  being  sold  for  the 
benefit  of  the  owners,  &c.,  &c. 

[  *  459  ]  *  In  support  of  the  motion,  Addams  submitted —  That  in 
questions  of  bqttomry,  the  ports  of  Nova  Scotia  and  New 
Brunswick  had  always  been  considered  as  foreign  ports,  far  the  pur- 
pose of  giving  a  validity  to  the  execution  of  bonds  executed  therein, 
and  the  principle  upon  which  this  had  been  done  was  fairly  to  be 
applied  under  the  circumstances  of  the  present  case.  That  even  look- 
ing to  the  particular  wording  of  the  sixth  section  of  the  recent  act  of 
parliament,  3  &  4  Vict  c.  65,  it  was  obvious  that  the  words  of  the 
section  in  question  fully  authorized  the  court  to  issue  the  warrant  of 
arrest  as  prayed  in  the  present  instance.  The  words  of  the  sixth 
section  were  these :  "  The  High  Court  of  Admiralty  shall  have  juris- 
diction  to  decide  all  claims  and  demands  whatsoever  in  the  nature  of 
salvage  for  services  rendered  to  or  damage  received  by  any  ship  or 
sea-going  vessel,  or  in  the  nature  of  towage,  or  for  necessaries  sup- 
plied to  any  foreign  ship  or  sea-going  vessel,"  &c  That  each  of  the 
expressions,  foreign  ship  or  sea-going  vessel,  must  be  susceptible  of 
some  peculiar  and  proper  signification,  otherwise  the  latter  words, 
sea-going  vessel,  would  be  a  mere  surplusage  and  absurdity,  because 
every  foreign  ship  which  may  arrive  in  a  port  of  this  country  mast 
ex  necessitate  be  a  sea-going  vessel.  That  the  two  terms,  moieoveT, 
were  expressly  disconnected  by  the  use  of  the  disjunctive  particle 
"  or."  This  must  be  presumed  to  have  been  done  advisedly  by  the 
legislature  in  framing  the  sixth  section  of  the  act,  and  most  clearly 
denoted  that  it  was  and  is  the  intention  of  the  act  to  give  to  each  a 
distinct  and  separate  meaning.  Lastly,  that  the  peculiar  circum- 
stances of  the  case  strongly  entitled  the  party  making  this 

[  *  460  ]  *  application  to  the  assistance  of  the  court,  the  money  hav- 
ing been  bond  fide  advanced  in  a  case  of  great  emergency 
to  the  vessel,  and  in  which,  but  for  such  advances,  she  would  in  all 
probability  have  been  confiscated. 

Per  Curiam. 
I  should  be  much  disposed  to  allow  the  process  of  the  court  to 
issue  as  prayed,  if  I  could  satisfy  my  mind  that  I  had  authority  to 
do  so  in  the  present  instance.  The  following  difiiculty,  however, 
suggests  itself,  namely,  that  the  ship  was  built  and  registered  in  New 
Brunswick,  and  is,  it  appears,  still  the  property  of  a  mercantile  firm 
in  Nova  Scotia.  Under  these  circumstance  it  is  impossible,  I  think, 
to  consider  it  as  a  foreign  sea-going  ship  or  vessel  within  the  provi- 
sion of  the  statute  upon  which  this  motion  has  been  founded.     The 
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learned  counsel  by  whom  the  motion  has  been  made  has  endeavored 
to  obviate  this  difficulty  by  suggesting  that  the  words  "  foreign  ship  " 
in  the  sixth  section  of  the  statute  in  question  have  no  connection' 
with  the  words  that  immediately  follow,  namely,  "  or  sea-going  ves- 
sel." On  the  contrary,  he  has  contended  that  the  terms  themselves 
are  expressly  disconnected  in  the  wording  of  the  act  by  the  particle 
"  or,"  and  that  it  must  be  presumed  that  the  two  expressions  were 
intended  to  convey  a  distinct  and  appropriate  meaning.  If  this  were 
the  true  construction  of  the  words,  that  the  section  in  question  was 
intended  to  give  to  this  court  a  jurisdiction  with  respect  to  neces- 
saries furnished  to  "  any  sea-going  vessel,"  there  would  be  no  diffi- 
culty in  the  case,  for  this  vessel  is  clearly  a  sea-going  vessel. 
I  must  confess,  however,  that  I  entertain  a  *  considerable  [  *  461  ] 
difficulty  in  conceiving  that  the  legislature  ever  intended  to 
confer  upon  the  court  so  extensive  and  extraordinary  a  power. 
What  would  be  the  effect  of  putting  such  a  construction  upon  the 
provision  of  the  sixth  section  ?  It  would  be  this,  that  every  vessel 
fitte'd  out  in  the  port  of  London  would  be  liable  to  be  arrested  under 
the  process  of  the  court,  for  the  purpose  of  enforcing  against  it  in  this 
court  any  demand  on  account  of  necessaries  supplied.  Looking  at 
the  decisions  in  the  courts  of  common  law  upon  this  subject,  and  at 
the  great  jealousy  which  has  been  universally  manifested  against  the 
introduction  of  the  general  maritime  law  for  the  purpose  of  enforcing 
demands  of  this  description,  I  cannot  think  that  in  the  present  in- 
stance I  should  be  warranted  in  adopting  such  a  construction  of  the 
statute.  With  respect  to  the  argument,  that  in  cases  of  bottomry 
bonds  executed  in  the  ports  of  Nova  Scotia  and  New  Brunswick, 
have  been  considered  as  executed  in  foreign  ports,  so  as  to  give  a  due 
effect  and  validity  to  the  execution  of  such  bonds,  it  is  to  be  observed 
that  the  policy  of  the  law  has  uniformly  extended  a  great  latitude  of 
construction  upon  this  class  of  instruments,  and  the  same  considera- 
tion does  not  apply  to  the  construction  of  the  statute  which  has  been 
referred  to.  I  must  reject  this  motion. 
Motion  rejected. 


VOL.  I.  —  w.  R.  27 
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•  Vessel  (name  unknown.)^ 

November  4,  1842. 

Application  for  head-money  for  the  capture  and  destruction  of  one  hundred  pirates,  fifty-two 
of  whom  had  been  actually  killed  or  taken  by  the  parties  making  the  application,  the  re- 
maining forty-eight  being  supposed  to  hare  been  murdered  by  the  inhabitants  of  the  coast, 
after  they  had  made  their  escape  in  the  first  instance  by  swimming  ashore.  20/.  per  man 
awarded  for  the  fifty-two.  Motion  rejected  as  to  the  others.  Sembk,  the  words  taken  or 
killed  of  the  act  6  Geo.  IV.  c.  49,  imply  that  the  capture  or  destruction  should  be  effected 
by  the  parties  applying  for  the  bounty. 

In  this  case  an  application  was  made  to  the  court  to  decree  a 
bounty  for  the  destruction  of  a  piratical  junk  and  her  crew  under  the 

following  circumstances : 
[  •  462  ]  *  It  appeared  from  the  affidavit  to  lead  the  decree,  that  H. 
M.  ship  Pylades,  whilst  at  anchor  in  the  China  seas,  de- 
scried three  piratical  junks  close  in  with  the  shore.  That  an  attack 
was  made  upon  the  said  ji^nks  by  the  boats  of  The  Pylades,  and 
after  a  short  engagement  one  of  the  junks  was  boarded  and  taken, 
and  the  remaining  two  junks  escaped.  That  fifty  of  the  crew  of  the 
captured  junk  were  found  dead  after  the  action,  and  two  more  were 
taken  alive,  the  rest  of  the  crew  having  escaped  by  jumping  over- 
board and  swimming  ashore.  It  was  further  stated  in  the  affidavit, 
that  the  captain  of  The  Pylades,  on  the  following  morning,  was  visited 
by  some  of  the  inhabitants  of  the  coast  where  the  action  bad  taken 
place,  and  they  informed  him  that  several  of  the  pirates  who  had 
jumped  overboard  had  been  destroyed  by  the  inhabitants  upon  their 
making  the  shore,  and  that  the  complement  of  hands  on  board  each 
of  the  junks  was  at  least  one  hundred  and  eleven  men. 

Under  these  circumstances,  Addams  moved  the  court  to  decree  a 
bounty  to  be  due  for  the  capture  and  destruction  of  one  hundred 
men,  under  the  provisions  of  the  statute  6  Geo.  IV.  c.  69. 

The  application  was  opposed  by  the  Queen's  Advocate^  upon  the 
ground  that  there  was  no  sufficient  evidence  before  the  court  of  the 
destruction  of  the  forty-eight  men  who  were  alleged  to  have  jumped 
overboard  and  swam  ashore. 


[S.C.  2  Notes  of  Cases,  9.] 
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The  court  decreed  20/.  per  head  for  the  fifty-two  men  found  on 
board  the  junk  after  the  action,  but  declined  to  make  any  order  with 
respect  to  the  remaining  forty-eight  pirates ;  observing,  that 
the  words  of  the  act,  taken,  secured,  or  killed,  *  obviously  [  *  463  ] 
meant  taken  or  killed  by  the  persons  applying  for  the  bounty ; 
they  could  not  therefore  extend  to  the  circumstances  of  this  case. 


The  Shannon,  Higginson. 

November  14,  1842.  i 

CrosB-action  in  a  cause  of  damage  by  collision.    Case  heard  before  Trinity  Masters.    Col- 
lision the  effect  of  inevitable  accident.    Both  actions  dismissed. 

This  was  a  cause  of  damage  .by  collision,  promoted  by  the  owner 
of  the  brig  Placidia  against  the  steam-ship  Shannon,  her  tackle,  ap- 
parel, &c.  The  proceedings  were  by  plea  and  proof,  and  the  case 
was  heard  before  Trinity  Masters. 

The  libel  on  behalf  of  The  Placidia,  in  substance,  pleaded  —  That 
at  half-past  seven,  P.  M.,  of  the  13th  of  October,  1841,  The  Placidia, 
bound  from  London  to  Seaham,  in  ballast,  was  proceeding  down  Sea 
Reach  on  the  starboard  tack,  about  three  miles  above  the  Nore  Light, 
with  the  wind  south-west  by  south,  blowing  a  fresh  breeze,  and  a 
flood  tide,  her  head  lying  south-east  by  east  That  the  said  brig  had 
all  her  sails  except  studding-sails  set,  and  was  running  free  in  about 
mid-channel  at  the  rate  of  about  five  or  six  knots,  the  night  being 
clear,  though  dark,  and  keeping  a  good  look-out,  when  the  mate  of 
the  brig  observed  a  light  about  three  points  on  the  lee  bow,  as  of  a 
steam-vessel  coming  up  Sea  Reach,  at  the  distance  of  about  two 
miles.  That  expecting  the  steamer  would  pass  to  leeward  of  the 
brig,  the  brig  was  kept  steady  in  her  course  until  just  prior  to  the 
collision.  That  the  steamer  was  going  at  the  rate  of  about  nine  or 
ten  knots  an  hour,  and  never  eased  her  engines,  but  came  right  down 
upon  the  brig,  turning  her  completely  round  on  the  other 
tack,  and  striking  her  on  the  larboard  *  bow  with  her  star-  [  *  464  ] 
board  bow.  That  as  soon  as  the  hull  of  the  steamer  was 
visible,  and  just  previous  to  the  collision,  the  master  of  the  brig,  per- 
ceiving a  collision  to  be  inevitable,  let  go  the  fore  braces  and  caused 
the  helm  to  be  put  hard  a-lec,  in  order  to  deaden  the  ship's  way  and 
thereby  ease  the  blow.     That  the  master  and  crew  of  the  brig,  im- 
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mediately  after  the  collision  had  taken  place,  hailed  the  steam-Yessel, 
and  called  out  that  the  brig  was  stove  to  the  water's  edge,  and  re- 
qnesting  assistance,  or  that  the  name  of  the  steamer  shoald  be  given, 
bat  that  no  answer  was  returned,  and  the  steamer  having  in  a  short 
time  got  clear  of  the  brig  continued  her  voyage.  That  the  damage 
was  occasioned  by  the  fault  of  the  steamer  in  not  having  a  good 
look-out,  &c.,  &c. 

A  cross-action  was  entered  on  behalf  of  The  Shannon,  and  an  alle- 
gation was  brought  in,  pleading  —  That  at  the  time  of  the  collision 
The  Shannon  was  preparing  to  anchor,  it  not  being  deemed  expe- 
dient to  proceed  further  on  her  voyage  on  account  of  the  darkness  of 
the  night.  That  the  engines  had  been  stopped  and  the  steam  was 
blowing  off,  and  The  Shannon  was  just  coming  round  to  the  flood- 
tide,  her  head  at  the  time  bearing  her  compass  south-west.  That 
while  so  rounding.  The  Placidia  was  observed  running  down  with 
the  wind.  That  the  master  and  mate  and  all  hands  on  board  The 
Shannon  hailed  The  Placidia  as  loud  as  they  could,  but  received  no 
answer,  and  The  Placidia  continued  her  course  until  close  upon  and 
too  near  to  clear  the  steamer,  when  she  altered  her  course  by  sud- 
denly putting  her  helm  a-port,  but  almost  at  the  same  in- 
[  *  465  ]  stant  struck  the  steamer  on  her  starboard  bow,  doing  *  her 
material  damage.  The  allegation  then  further  averred  — 
That  a  good  look-out  was  kept  on  board  The  Shannon  at  the  time ; 
that  the  steamer  had  three  brilliant  lights  burning,  one  at  the  mast- 
head, and  one  at  each  of  the  bows ;  that  the  wind  was  blowing  at  the 
time  west-south-west^  and  the  brig  had  the  wind  free,  and  that  the 
accident  was  occasioned  by  the  persons  on  board  the  brig. 
The  case  was  argued  by 

Haggard  and  Robinson^  for  the  owners  of  The  Placidia. 

QueerCs  Advocate  and  Addams^  for  the  owner  of  The  Shannon. 

Judgment. 
Dr.  Lushington.  In  this  case  actions  have  been  brought  on  be- 
half of  both  these  vessels ;  in  other  words,  it  is  averred  on  the  part  of 
each  vessel  that  the  collision  was  occasioned  by,  and  that  the  sole 
blame  is  to  be  imputed  to  the  other.  You,  gentlemen,  (addressing 
the  Trinity  Masters,)  will  have  to  decide  the  following  questions :  — 
First,  whether  The  Shannon  was  or  was  not  to  blame ;  secondly, 
whether  any  blame  at  all  is  to  be  imputed  to  The  Placidia,  against 
which  vessel  a  second  action  is  brought.  There  is  also  a  third  ques- 
tion incidental  to  this  class  of  cases,  namely,  whether  the  collision 
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was  occasioned  by  inevitable  accident,  —  in  which  case,  of  course, 
neither  party  is  to  blame,  and  each  must  bear  its  own  loss.  There 
are  not  many  facts  in  the  case  which  I  think  necessary  to  bring  to 
your  particular  notice,  but  I  feel  bound  to  observe  that  the  evidence 
in  the  cause  is  not  altogether  of  so  direct  a  character  and 
description  that  we  *  can  arrive  at  a  satisfactory  conclusion,  [  *  466  ] 
without  bestowing  much  investigation  and  mature  con- 
sideration upon  it.  Our  judgment  must  be  governed  by  the  result  of 
that  investigation  ;  and  in  order  to  be  just  and  true,  the  decision  must 
be  conformable  to  the  evidence  in  the  case ;  that  as  far  as  possible 
those  interested  in  the  cause,  and  the  public  in  general,  may  know  the 
grounds  upon  which  the  case  is  decided.  In  order  to  simplify  the  case, 
I  will  now  direct  your  consideration  to  the  different  courses  the  two  ves- 
sels were  pursuing,  and  upon  this  part  of  the  case  there  is  no  material 
difference  in  the  two  statements.  The  course  of  the  brig  is  described 
to  have  been  south-east  by  east,  the  wind  blowing  a  fresh  breeze  from 
south  west  by  south.  It  has  been  argued  on  the  behalf  of  The 
Shannon  that  the  brig's  true  course  ought  to  have  been  east-south- 
east. It  has  also  been  represented  that  there  was  a  difference  of  a 
point  or  two  in  the  quarter  of  the  wind  between  the  real  truth  of  the 
case  and  the  statement  set  up  by  The  Placidia.  It  is,  however,  an 
admitted  fact  upon  both  sides,  that  the  brig  was  going  free. 

With  regard  to  the  course  of  The  Shannon,  it  appears  by  the  evi- 
dence and  the  exhibit  annexed  to  the  allegation,  that  her  course  was 
north-west,  that  she  had  run  up  about  five  miles  above  the  Nore 
Light,  when  the  engines  were  eased,  the  helm  put  to  starboard,  and 
the  head  of  the  vessel  brought  round  to  the  south,  at  which  time  the 
brig  was  seen  coming  down  the  river  with  the  wind  free.     Now,  as 
The  Shannon  was  proceeding  up  the  river,  I  presume  that  if  the  two 
vessels  had  continued  their  respective  courses,  without  any 
alteration  on  the  part  of  The  Shannon,  they  would  *  have  [  ^467  ] 
been  coming  end  on,  and  in  that  case  it  would  have  been 
the  duty  of  The  Shannon  to  go  to  leeward  of  the  brig,  and  the  two 
vessels  to  pass  on  the  larboard  side  of  each  other. 

The  respective  statements  of  the  two  vessels  as  to  the  courses  they 
were  pursuing  being  as  I  have  stated,  the  whole  question,  in  my 
opinion,  subject  to  your  better  judgment  and  experience,  depends 
upon  this  one  point, — whether  the  steamer  put  her  helm  to  star- 
board before  or  after  seeing  the  brig.  We  may,  I  think,  lay  out  of 
our  consideration  any  imputation  of  neglect  in  not  keeping  a  good 
look-out  on  board  The  Shannon.  If  The  Shannon  perceived  the  brig 
coming  down  the  river  before  she  had  adopted  these  measures  for 
anchoring,  she  ought,  I  apprehend,  to  have  ported  her  helm  and  gone 
27* 
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to  the  north  of  the  brig.  If,  on  the  other  hand,  she  bad  already  pat 
her  helm  to  starboard,  and  had  brought  her  head  to  the  south  before 
she  saw  The  Placidia,  and  if  at  this  moment  her  engines  were  eased, 
in  such  case  it  would  not,  I  conceive,  have  been  a  prudent  measure 
for  her  to  port  her  helm  in  order  to  bring  her  head  back  again  towards 
the  north.  I  have  now  stated  to  you,  as  clearly  as  I  can,  my  own 
notion  of  what  ought  to  have  been  done.  I  must  now  proceed  to 
call  to  your  attention  the  facts  of  the  case  as  they  are  disclosed  in  the 
evidence,  and  from  these  facts,  I  again  repeat,  neither  you  nor  I  am 
at  liberty  to  depart 

What,  then,  was  the  state  of  The  Shannon  when  she  first  saw  The 
Placidia  coming  down  the  river  ?  With  regard  to  the  evidence  on 
this  point,  I  regret  to  say  that  it  is  not  so  clear  as  I  could  have 

wished  it  to  have  been,  whether  I  look  to  it  in  chief,  or  in 
[  *  468  ]  •  the  cross-examination  of  the  witnesses.     Higginson,  the 

master  of  The  Shannon,  says, ''  I  ordered  the  helm  to  be  put 
to  starboard,  which  was  done,  and  The  Shannon's  head  was  thereby 
brought  round  to  the  southward ;  at  this  time  (and  here  rises  the 
great  difficulty)  I  perceived  a  vessel  coming  down  upon  us  with  the 
wind  free,  and  I  went  unto  our  starboard  paddle-box  to  hail  her,  at 
the  same  time  I  gave  an  order  '  to  stop  our  engines.' "  Now,  whether 
he  meant  that  he  saw  the  brig  after  he  gave  the  orders  to  starboard 
the  helm  and  to  stop  the  engines,  does  not  clearly  appear.  Upon  the 
sixth  interrogatory  he  again  says,  "  It  was  not  so  dark  as  to  prevent 
the  brig  from  being  seen  until  after  the  collision.  We  saw  the  brig 
for  several  minutes  before  she  struck  us.  She  was  about  half  a  mile 
off  when  we  first  saw  her."  There  is  an  obvious  discrepancy  in  the 
two  statemeuits  of  this  witness  as  to  the  distance  when  The  Placidia, 
was  first  perceived ;  but  it  would  be  cgntrary  to  the  usual  practice 
in  these  cases  to  bind  the  witnesses  down  to  precise  words,  more 
especially  as  regarding  distances  at  night,  which  it  is  impossible  to 
state  with  any  certainty  or  precision.  Without  imputing,  therefore, 
to  this  witness  any  intentional  falsehood  in  his  evidence,  what  is  the 
result  of  this  testimony  as  regards  the  fact  whether  The  Shannon 
had  made  preparations  for  anchoring  or  not  before  she  first  perceived 
The  Placidia  ?  Why,  upon  this  point  he  leaves  the  question  undeter- 
mined. He  has  sworn,  it  is  true,  that  The  Shannon,  before  she  saw  the 
brig,  was  preparing  to  anchor,  but  unfortunately  he  does  not  inform 

the  court  what  means  had  actually  been  taken  for  so  doing, 
[  *  469  ]  or  whether  the  helm  had  actually  been  put  *  to  starboard. 

I  will  now  look  to  the  evidence  of  another  witness.  The 
second  mate,  who  was  at  the  helm,  says,  upon  the  sixth  interrogatory, 
^<  The  night  was  very  dark,  but  not  so  dark  but  what  we  saw  the  bng 
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before  she  struck  us.  We  saw  her,  I  dare  say,  for  five  or  ten  minutes 
before  she  came  on  board  of  us.  The  brig  was,  according  to  my 
judgment,  the  distance  of  a  quarter  of  a  mile  or  a  little  better  from 
The  Shannon  when  she  was  first  seen."  The  same  observation 
which  I  have  already  made  with  respect  to  the  master's  evidence, 
applies  also  to  the  testimony  of  this  witness,  namely,  that  he  gives 
the  court  no  clear  or  distinct  information  as  to  what  preparations 
The  Shannon  had  actually  made  for  anchoring  at  the  time.  As  far 
as  the  evidence  of  those  on  board  The  Shannon  extends,  the  fact 
whether,  at  the  time  when  The  Placidia  was  first  seen,  the  helm  was 
actually  starboarded  or  not,  is  left  in  doubt  In  this  uncertainty  upon 
the  point,  I  must  now,  therefore,  look  to  those  facts  in  the  case  which 
are  distinctly  proved  and  sworn  to,  and  see  whether  they  afford  any 
elucidation  of  the  difficulty  caused  by  the  want  of  direct  evidence 
upon  the  subject.  Now  it  is  proved,  beyond  all  possibility  of  doubt, 
that  The  Shannon  carried  three  lights,  and  that  the  light  on  the  lar- 
board side  was  a  red  light.  Looking  to  the  evidence  of  those  on 
board  the  brig,  I  find  this  fact  distinctly  sworn  to,  namely,  that  a 
light  was  seen,  but  not  a  red  light.  The  question  naturally  arises, 
why  was  not  the  red  light  seen  ?  The  answer  must  obviously  be  in 
one  of  two  alternatives,  —  either  that  the  brig  was  greatly  to  the 
north  of  the  steamer,  or  the  head  of  The  Shannon  had  been 
rounded  to  at  the  time,  when  the  brig  first  saw  her.  The  [  •470  ] 
former  of  these  is  most  clearly  disproved  in  the  cause ;  it 
therefore  follows  that  the  court-  must  embrace  the  latter  alternative, 
and  assume  that  if  a  light  was  seen  by  the  brig,  but  not  a  red  light, 
the  head  of  the  steamer  must  have  been  towards  the  south ;  in  other 
words,  the  helm  was  starboarded  when  the  brig  was  first  .seen  by  The 
Shannon. 

If  this  be  so.  The  Shannon  is  not  to  blame  for  any  thing  that  hap- 
pened afterwards.  It  is  for  you,  gentlemen,  to  say,  first,  whether  you 
think  that  I  have  fully  and  completely  stated  the  points  for  your  con- 
sideration ;  secondly,  you  are  to  determine  whether  such  view  as  I 
have  taken  of  the  facts  of  the  case  is  founded  on  reason,  looking  to 
the  admitted  facts  in  the  case,  with  respect  to  which,  from  the  want 
of  nautical  skill,  I  can  only  form  a  humble  conception. 

With  regard  to  The  Placidia,  I  confess  that  I  see  no  reason  to  im- 
pute any  blame  to  her ;  she  had  a  right  to  presume  that  the  steamer 
would  have  given  way ;  and  not  knowing  the  color  of  the  light  the 
steamer  carried,  she  could  not,  in  the  darkness  of  the  night,  tell  the 
exact  position  of  The  Shannon,  whether  her  head  was  to  the  north  or 
to  the  south,  so  as  to  have  taken  timely  measures  to  avoid  her.     She 
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followed  the  strict  rule  of  navigation,  and  it  appears  to  me  that  she 
pursued  a  most  proper  course  in  following  that  rule. 

Trinity  Masters.  "We  are  both  of  opinion  that  The  Shannon 
was  not  to  blame ;  at  the  time  of  the  accident  she  was  in  the  act  of 
anchoring,  and  for  that  purpose  had  brought  her  head  round  to  the 

south ;  nearly  the  whole  of  the  vessel  could  be  seen  from 
[  •471  ]  The  Placidia,  but  the  red  light  was  not  *  seen,  and  it  could 

not  be  seen  if  the  vessel's  head  was  rounded  to  the  80uth, 
because  the  red  light  would  be  two  points  on  the  lee  bow.  We  are 
likewise  of  opinion  that  it  was  prudent  in  the  master  of  The  Shan- 
non to  anchor  his  vessel,  and  that  the  place  in  question  was  a  proper 
place  for  him  to  anchor  in,  and  that  he  took  the  proper  measure  by 
putting  his  helm  a-starboard,  and  rounding  to  against  the  strength  of 
the  tide.  With  regard  to  The  Placidia,  she  was  not  to  blame.  Her 
master,  as  soon  as  he  saw  the  steamer,  took  every  precaution  which 
is  customary,  and  did  all  that  was  proper  to  be  done  under  the  cir- 
cumstances. 

"We  are,  therefore,  of  opinion  that  the  accident  arose  from  the 
darkness  of  the  night  alone,  and  that  neither  party  is  to  blame." 

Per  Curiam. 
I  dismiss  both  the  actions,  leaving  each  party  to  pay  his  own  costs. 


The  Gazelle,  Hurst.^ 
December  16,  1842. 

Cause  of  damage  by  collision  in  tbe  river  Thames. 

Custom  of  the  river  pleaded  in  defence,  that  all  steamers  coming  up  the  river  against  tlft 

wind  and  tide  should  keep  to  the  south  shore. 
Damage  pronounced  for  upon  the  ground  that  the  steamer  was  in  the  wrong  in  not  portmig 

her  helm,  in  compliance  with  the  Trinity  House  regulations. 

This  was  a  cause  of  damage  by  collision,  promoted  by  the  owners 
of  the  brig  Charles,  against  this  vessel,  her  tackle,  &c. 


1  [S.  C.  2  Notes  of  Cases,  89 ;  S.  C.  on  Appeal,  4  Moore ;  P.  C.  Rep.  272 ;  Reported 
on  further  hearing,  2  W.  Rob.  279.] 
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The  act  on  petition  set  forth  —  That  the  brig,  in  the  prosecution  of 
a  voyage  from  London  to  Yarmouth,  was  proceeding  down  the  river 
with  the  ebb  tide,  under  single  reefed  topsails,  single  reefed  trysail, 
foresail,  and  fore-topmast  staysail.  That  on  rounding  Blackwall 
Point,  on  the  starboard  tack,  close-hauled,  the  wind  being  south-west 
by  west,  the  course  of  the  brig  was  kept  towards  the  south- 
ern shore,  at  a  rate  of  two  *  miles  and  a  half  per  hour.  That  [  *  472  ] 
while  the  said  brig  was  in  the  upper  part  of  Bugsby's  Hole, 
a  steam-vessePs  light  was  perceived  on  the  brig's  larboard  bow ;  that 
the  said  steam-vessel  was  coming  up  the  river  against  the  tide  with 
apparently  her  full  power  of  steam  on,  taking  a  northerly  course,  and 
rapidly  approaching  in  the  track  of  the  brig,  whereupon  the  master  of 
the  brig  directed  the  man  at  the  helm  to  put  the  brig's  helm  a-port, 
which  was  immediately  done.  That  the  steamer  was  well  open  on 
the  brig's  larboard  bow,  and  there  was  no  obstruction  whatever  in  the 
reach.  That  the  steamer,  although  repeatedly  hailed  by  the  crew  of 
the  brig  to  port  her  helm  and  pass  to  leeward,  paid  no  attention  to 
such  hailing,  although  there  was  ample  time  and  opportunity  for  her 
to  have  done  so ;  on  the  contrary,  that  the  helm  of  the  steamer  was 
put  hard  a-starboard,  and  the  steamer  shortly  afterwards  came  with 
great  violence,  stem  on,  into  the  larboard  bow  of  the  brig,  occasioning 
the  damage  in  question. 

On  behalf  of  the  steamer  it  was  alleged,  that  The  Gazelle  was  on 
her  voyage  from  Hull  to  London,  heavily  laden  with  a.  valuable  cargo 
and  one  hundred  and  seventeen  passengers  on  board.  That  previous 
to  her  arrival  in  Bugsby's  Reach,  the  wind  had  veered  to  west  north- 
west, and  then  again  to  west,  at  which  point  it  was  blowing  at  the 
time  of  the  accident ;  that  the  steamer  was  proceeding  with  wind 
and  tide  strongly  against  her,  and  in  consequence  thereof  was  keeping 
as  near  to  the  south  shore  as  the  tiers  of  colliers  lying  at  anchor  close 
along  that  shore  would  permit,  such  being  her  proper  course,  as  well 
on  account  of  the  deeper  water  on  that  shore,  and  of  its 
being  the  usual  channel  for  steamers  going  up  the  river  [•473  ] 
under  such  circumstances,  as  also  from  its  leaving  the  river 
to  the  northward  two  thirds  open  to  vessels  running  down  with  the 
wind  and  tide  (then  about  half  ebb)  in  their  favor.  That  all  the  ves- 
sels that  had  passed  the  said  steamer  from  her  entrance  into  Wool- 
wich Reach  had  passed  in  perfect  safety,  and  without  any  risk  of 
collision,  on  her  starboard  side.  That  the  brig,  when  she  was  first 
perceived,  was  proceeding  down  the  river  at  the  rate  of  about  eight 
knots  an  hour,  with  her  two  topsails,  foresail,  and  fore  and  aft  mainsail 
and  foretopmast  staysail  set,  and  was  five  or  six  hundred  yards  dis- 
tant, about  a  point  and  a  half  on  tjie  steamer's  starboard  bow,  and  in 
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mid-channel.  That  when  within  about  one  hundred  yards,  the  brig 
ported  her  helm  as  if  to  pass  to  larboard  of  the  steamer,  and  was  im- 
mediately hailed  by  the  master  and  others  of  the  crew  on  board  the 
steamer  to  put  her  helm  a-starboard.  That  the  master  at  the  same 
moment,  as  the  only  means  of  avoiding  a  collision,  ordered  the 
steamer's  engines  to  be  stopped  and  the  paddles  to  be  reversed,  which 
was  accordingly  done.  That  the  brig,  notwithstanding,  persisted  in 
keeping  her  altered  course,  and  struck  the  starboard  side  of  the 
steamer's  cutwater,  &c.,  Sec  That  a  good  look-out  was  kept  on 
board  the  steamer,  and  the  accident  was  occasioned  by  the  fault  of 
the  brig  in  not  keeping  the  mid-channel,  which  was  the  proper  course, 
and  if  she  had  so  done,  the  collision  would  have  been  avoided,  &a, 
&c. 

The  case  was  argued  before  Trinity  Masters  by 

Haggard  and  Jenner^  for  the  owners  of  The  Charles. 

[  •  474  ]      *  Addams  and  Harding^  for  The  Grazelle. 

Judgment. 

Dr.  Lushington.  Gentlemen,  in  directing  your  ^\^ntioa  to  those 
facts  of  the  case  which  are  material  to  the  question  which  you  will 
have  to  determine,  I  must  in  so  doing  notice  an  observation  which 
has  been  much  pressed  in  the  argument  by  the  counsel  for  The  Gra- 
zelle, namely,  that  the  decision  in  this  case  must  be  strictly  founded 
upon  the  evidence  in  the  cause,  and  that  you  are  not  at  liberty  to 
travel  out  of  that  evidence  in  forming  your  opinion  upon  the  points 
which  will  be  submitted  to  your  consideration  in  the  present  instance. 

Now  I  entirely  concur  in  the  propriety  of  this  observation,  so  far 
as  it  is  confined  to  the  evidence  upon  the  facts  of  the  case;  at  the 
same  time,  I  utterly  deny  the  applicability  of  the  argument,  if  it  is 
intended  to  control  your  judgment  by  the  affidavits  of  witnesses  in 
the  cause,  with  respect  to  matters  of 'mere  nautical  practice  and  Ex- 
perience. Upon  these  points  it  is  my  duty  to  inform  you  that  you 
must  be  guided  solely  and  entirely  by  your  own  science  and  know- 
ledge, and  not  by  the  opinion  of  other  nautical  persons,  however  re- 
spectable or  numerous  such  witnesses  may  be,  swearing  to  a  belief 
that  this  or  that  particular  course  was  the  proper  course  to  have  been 
adopted.  If  this  were  not  so,  your  attendance  in  this  court  would  be 
almost  nugatory,  and,  in  the  great  majority  of  cases  that  might  occur, 
it  would  be  impossible  for  the  court  to  arrive  at  any  certain  or  sat- 
isfactory determination.  Having  stated  thus  much  with  respect 
to  the  observation  in  question,  I  must  now  request  your  attention 
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to  the  following  statement  of  facts  as  they  are  *  disclosed  in  [  *  475  ] 
the  respective  pleadings,  and  in  the  evidence  before  the 
court.  (The  learned  judge  here  adverted  at  some  length  to  the  facts 
of  the  case,  and  observed  :)  —  Upon  this  statement  of  facts,  the  ques- 
tion to  be  decided,  it  appears  to  me,  resolves  itself  into  this  one  point, 
—  was  it,  or  was  it  not,  the  duty  of  the  master  of  The  Gazelle  to 
have  ported  his  helm  when  he  first  perceived  the  approach  of  the 
other  vessel  as  stated  ?  As  far  as  I  am  capable  of  forming  an  opi- 
nion upon  these  matters,  it  seems  clear  to  my  mind  that  if  the  helm 
of  The  Gazelle  had  been  ported  in  the  first  instance,  the  collision  in 
question  would  never  have  occurred.  It  seems,  moreover,  probable, 
in  my  view  of  the  subject,  that  the  accident  might  have  been  avoided 
if,  even  after  the  period  when  he  had  perceived  that  the  helm  of  The 
Charles  was  put  to  port,  the  master  of  The  Gazelle  had  also  ported 
the  helm  of  his  own  vessel  instead  of  reversing  the  engines.  The 
ground  upon  which  the  master  of  The  Gazelle  relies  in  his  justifica- 
tion in  not  having  adopted  this  course  in  the  present  instance  is,  in 
substance,  this :  —  that  it  was  not  his  duty  to  have  done  so  under  the 
circumstances  of  the  case  ;  or  in  other  words  that  The  Charles  was 
out  of  her  proper  course ;  that  she  ought  to  have  kept  the  mid-channel, 
and  that  the  steamer  was  following  the  established  rule  of  navigation 
in  keeping  as  she  did  to  the  southern  or  Kentish  side  of  the  river.  It 
will  be  for  you,  gentlemen,  to  determine  how  far  the  usage  or  rule  in 
question  is  a  rule  of  universal  application,  or  how  far  it  ought  to  have 
been  superseded  upon  the  present  occasion  by  the  general  rule  laid 
down  by  the  board  of  the  Trinity  House,  that  vessels 
approaching  each  other,  as  these  two  *  vessels  were,  upon  [^476  ] 
opposite  courses,  should  pass  each  other  on  the  larboard 
side.  This  is  the  rule  of  navigation  which  has  been  laid  down  by 
authority  for  the  regulation  of  ordinary  cases  of  this  kind,  and  which, 
in  order  to  secure  its  emciency  as  a  guide,  must,  I  apprehend,  be  a 
rule  of  almost  universal  application.  I  am  by  no  means  prepared  to 
deny  that  there  may  exist  so  peculiar  a  combination  of  circumstances 
as  to  render  the  adoption  of  this  rule  no  longer  fitting  or  expedient. 
These  circumstances,  however,  should  be  of  a  strong  and  stringent 
nature ;  because  it  is  obvious  that  if  every  man  is  to  engraft  upon  it 
his  own  exceptions,  according  to  his  own  views  of  convenience  or 
advantage,  the  rule  would  soon  degenerate  into  no  rule  at  all.  It  has 
been  suggested  in  the  argument,  that  the  master  of  The  Charles  was 
not  on  deck  at  the  time  of  the  collision,  and  that  the  accident  was 
mainly  caused  by  the  confusion  and  want  of  proper  management 
which  prevailed  on  board  that  vessel  in  consequence.  Looking  to 
the  evidence  before  the  court,  I  must  say,  gentlemen,  that  I  can  find 
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no  sufficient  proof  to  establish  the  averment  in  question.  The  pioof 
which  has  been  relied  on  in  its  support  is  confined  to  the  declaration 
of  the  witness  Brown,  against  which  must  be  placed  the  testimony 
of  the  master  himself,  and  of  six  other  witnesses,  all  confirming  that 
the  master  was  on  deck.  As  far,  therefore,  as  this  circumstance  has 
any  bearing  upon  the  case,  it  must,  I  think,  be  held  as  proved  that 
the  master  was  on  deck.  There  is  also  one  point  which  I  feel  bound 
to  notice,  as  it  has  been  pressed  in  argument  with  the  view  of  influ- 
encing your  decision,  namely,  that  great  neglect  and  confu- 
[•477]  sign  prevailed  on  board  The  Charles  at  the  time  of  *tbe 
collision.  Now  I  must  here  say,  that  without  giving  mj 
opinion  as  to  which  vessel  was  to  blame,  I  am  not  in  any  degree 
satisfied  that  stich  neglect  is  established  in  the  case.  It  must  be  re- 
membered, that  in  accidents  of  this  description  much  confusion  must 
almost  necessarily  prevail  at  the  time,  and  it  would  be  unjust  to  hold 
the  parties  bound  by  the  opinion,  which  persons  may  subsequently 
form,  that  another  and  a  better  course  might  have  been  resorted  to. 
With  these  observations,  gentlemen,  I  will  now  leave  the  case  in 
your  hands,  and  you  will  have  the  goodness  to  give  me  your  opinion 
whether  you  think  that  The  Charles  was  to  blame  in  the  course  she 
followed  in  putting  her  helm  to  port,  or  whether  The  Ga^elie  was  to 
blame  in  adopting  the  measures  she  pursued  in  not  porting  her  helm 
when  she  first  discovered  The  Charles  approaching  towards  her. 

The  Trinity  Masters  were  of  opinion  that  The  Charles  did  right  in 
keeping  close  to  the  collier  section,  and  that  The  Gazelle  was  to  blame 
in  not  porting  her  helm. 

Damage  pronounced  for  with  costs. 


The  Beulah.^ 

December  20, 1842. 
Apportionment  of  salyage  award. 

In  this  case  the  court  was  moved  to  decree  an  apportionment  of  a 
salvage  award  amongst  the  owners,  master,  and  crew  of  the  steam- 
tug  Copeland,  for  services  rendered  to  the  vessel  The  Beulah. 

^  [S.  C.  2  Notes  of  Cases,  61.J 
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It  appeared  that  the  sum  of  500/.  had  been  *  awarded  by  [  *  478  ] 
the  court  for  the  service  in  question,  and  this  sum  had  been 
apportioned  by  the  ship-owners'  company,  to  which  the  steam-tug 
belonged,  according  to  scale  of  distribution  laid  down  and  adopted 
by  the  company  in  such  cases.  By  this  scale,  the  company  (as  the 
owners  of  The  Copeland)  took  to  themselves  415/. ;  the  master  received 
41/.  135.  6d. ;  the  engineer,  21.  per  cent,  poundage,  besides  his  distri- 
bution share ;  and  the  stokers  and  common  seamen  4/.  155.  3d.  per 
man.  An  act  on  petition  was  given  in  on  behalf  of  four  of  the  sea- 
men, praying  the  court  to  make  a  more  equitable  allotment. 

The  court  decreed  the  following  apportionment :  —  To  the  owners, 
415/.  05;  5d. ;  to  the  master  28/.  65.  8d, ;  to  the  first  mate  lOL  25.  4rf. ; 
to  the  engineer  10/.  25.  4rf. ;  to  the  second  mate  8/.  I5.  lOd. ;  to  three 
seamen  8/.  I5.  lOd. ;  to  one  apprentice  boy  4/.  O5.  lid. 


The  Friends,  Oilman.^ 

1842. 

Case  of  collision  on  the  river  Thames.  Case  heard  before  Trinity  Masters.  Vessel  proceeded 
agdnst  a  light  vessel  going  down  the  river  with  the  wind  and  tide  on  the  south  side  of  the 
river.  Custom  of  river  pleaded,  that  a  light  vessel  under  the  circumstances  should  keep 
the  mid-channel,  and  a  laden  steamer  proceeding  up  the  river  against  wind  and  tide 
should  keep  to  the  southern  or  Kentish  side.  Defence,  that  the  steamer  departed  from  the 
Trinity  House  rules  in  not  porting  her  helm  at  the  time  the  collision  took  place.  Rule 
of  Trinity  House  upheld.    Vessel  proceeded  against  dismissed  with  costs. 

This  was  a  case  of  collision  promoted  by  the  General  Steam  Navi- 
gation Company  against  the  schooner  The  Friends,  &c.,  &c. 

The  act  on  petition  in  substance  pleaded,  that  about  7  P.  M.  of  the 
27th  of  October,  the  steam-vessel  was  proceeding  up  Half-way  Reach, 
and  was  just  below  the  Half-way  House  between  Gravesend  and 
London,  being  at  the  time  on  the  Kentish  side  of  the  river, 
*  and  distant  therefrom  about  one  third  of  the  width  of  the  [  ^479  ] 
river,  the  night  being  dark,  and  the  ebb-tide  running,  with 
the  wind  blowing  strong  from  the   west.     That  at  such  time  the 
schooner  Friends  was  observed  coming  down  the  river  just  open  on  the 
starboard  bow  of  the  steamer,  and  distant  therefrom  about  a  quarter 
of  a  mile,  which  was  as  far  as  a  vessel  having  no  light  hoisted  could 
have  been  seen  in  the  darkness  of  the  night.     That  the  steamer  had 
a  good  look-out,  and  had  two  lights  hoisted,  one  very  large,  with  two 


1  [  S.  C.  2  Notes  of  Cases,  92.    Affirmed  on  appeal,  4  Moore,  314.] 
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burners  at  the  mast-head,  which  could  be  seen  at  the  distance  of  a 
mile  at  least,  and  the  other,  which  was  a  smaller  light,  under  the 
ship's  head.     That  upon  perceiving  the  schooner,  the  helm  *  of  the 
steamer  was  immediately  put  to  starboard,  and  the  schooner  still  con- 
tinuing to  bear  down  upon  the  steamer,  was  still  kept  a-starboard  for 
the  purpose  of  bringing  the  steamer  as  near  the  shore  as  possible,  and 
thereby  avoiding  the  collision.     That  upon  the  schgoner  coming  within 
hail,  the  pilot  of  the  steamer  hailed  the  crew  of  the  schooner  to  put 
her  hehn  up,  but  this  direction  was   not  complied  with,   and  the 
engines  of  the  steamer  were  thereupon  stopped,  and  in  consequence 
of  her  helm  being  a-starboard,  the  steamer  got  so  near  the  shore  that 
she  went  aground.     That  the  helm  of  the  steamer  was  then  ported, 
but  that  in  consequence  of  the  steamer  having  taken  the  ground,  it  bad 
no  effect,  and  the  schooner  then  struck  the  steamer  amidship,  abaft 
the  starboard  paddle-box,  and  doing  the  damage  in  question,  &c-,  &c. 
On  behalf  of  The  Friends  it  was  pleaded :  That  the  wind  was  to 
west  and  by  south,  and  the  night  starlight,  and   that  the 
[  •  480  ]  schooner  was  at  the  time  *  proceeding  down  the  river  in  bal- 
last for  Erith.     That  she  was  under  her  foresail,  topsail,  top- 
gallant-sail,  foretopmast-stay-sail,  and  mainsail,  and  with  all  hands  on 
deck,  keeping  a  good  look-out ;  her  course  was  southward  of  the  mid- 
channel,  the  tide  having  recently  turned  and  runnning  down.     That 
when  the  lights  of  the  steamer  were  first  perceived  from  their  position, 
they  showed  that  the  steamer's  head  was   inclined   to  the    north- 
ward.    That  as  the   steamer  rounded   the   point  above    Half-way 
House,  she  opened  upon  the  schooner's  larboard  bow,  the  vessels  then 
being  at  the  distance  of  about  a  quarter  of  a  mile  from  each  other. 
That  the  schooner's  course  was  thereupon  slightly  altered  by  steer- 
ing her  more  towards  the  south  shore,  and  upon  rounding  the  point 
the  steamer's  course,  which  had  before  been  to  the  northward,  was 
suddenly  altered  by  putting  the  helm  a-starboard,  upon  which  the 
helm  of  the  schooner  was  put  still  more  a-port,so  that  she  approached 
within  a  very  short  distance  of  the  south  shore,  her  course  having  pre- 
viously been  between  the  south  shore  and  the  mid-channel.     That  the 
steamer  was  repeatedly  hailed  to  port  her  helm,  and  some  person  on 
board  the  steamer  called  out  to  the  schooner  in  reply  to  starboard  her 
helm.     That  in  order  to  lighten  the  force  of  the  collision,  but  when 
the  respective  vessels  were  too  near  to  avoid  a  collision,  the  helm  of 
the  schooner  was  put  a-starboard,  and  the  peak  halyards  and  the 
main  sheet  were  let  go,  and  immediately  afterwards  the  steamer  ran 
into  the  schooner,  the  funnel  chain  of  the  former  catching  the  bow- 
sprit of  the  latter,  carrying  away  the  schooner's  cutwater  and  apron, 
and  doing  her  other  considerable  damage.     The  schooner, 
[  •  481  ]  in  porting  her  helm  and  *  steering  towards  the  south  shore, 
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acted  in  compliance  with  the  instructions  of  the  elder  brethren 
of  the  Trinity  House,  that  when  there  is  risk  of  a  collision,  ves- 
sels should  pass  each  other  on  the  larboard  side,  and  that  the  acci- 
dent was  solely  and  entirely  occasioned  by  the  fault  artd  misconduct 
of  the  persons  on  board  the  steamer,  &c.,  &c.  The  case  was  heard 
before  Trinity  Masters,  and  was  argued  by 

Addams  and  Robinson,  for  the  steam-vessel. 

Queen's  Advocate  and  Haggard^  for  the  schooner  Friends. 

Judgment. 
Dr.  Lushington.  The  learned  judge  having  adverted  to  the  facts 
of  the  case,  proceeded  to  observe  to  the  following  effect :  — "  Upon 
the  facts  of  the  case,  as  stated,  there  is  no  material  contradiction  or 
dispute  in  the  present  instance.  One  point  of  difference  between  the 
two  parties  is  as  to  the  exact  locality,  and  even  this  is  very  slight. 
There  is  also  a  trifling  difference  as  to  the  direction  of  the  wind. 
The  evidence  for  The  Menai  makes  it  to  have  blown  from  the  west, 
whilst  the  witnesses  for  The  Friends  assert  that  it  was  west  by  south. 
The  only  other  point  in  controversy  is  as  to  the  position  of  the  steamer 
when  she  was  first  descried  by  The  Friends.  It  is  represented  in  the 
reply  to  the  act  on  petition  in  these  words  :  — '  That  lights  were  ob- 
served in  the  Half-way  Reach,  the  position  of  which  showed  that  the 
steamer's  he^d  was  inclined  to  the  northward,  and  as  she  rounded  the 
point,  they  opened  on  the  schooner's  larboard  bow.'  This 
statement  is  denied  on  the  other  side,  and  it  is  *  averred  in  [  '482  ] 
contradiction,  that '  the  steamer,  to  avoid  the  tide,  was  steer- 
ing towards  the  said  point,  on  the  south  side  of  the  river,  and  that 
at  the  time  the  schooner  ran  into  her,  the  steamer  had  not  rounded 
the  point,  but  was  aground  between  the  point  and  the  Half-way 
House.'  These  are  the  controverted  facts  in  the  case,  and  it  is  obvi- 
ous that  they  cannot  materially  affect  the  conclusion  of  the  cause, 
because  it  is  clear  that  the  two  vessels  were  so  far  approaching  each 
other  in  a  direct  line,  that  it  was  the  duty  of  each  to  take  proper 
measures  to  avoid  a  collision.  In  my  judgment,  then,  the  true  ques- 
tion comes  to  this  — whether,  under  the  circumstances  disclosed.  The 
Menai  did  right  or  wrong  in  starboarding  her  helm  ?  and  this  ques- 
tion, I  think,  is  not  altered  by  the  difference  in  the  respective  state- 
ments to  which  I  have  adverted. 

"  Let  us  now  look  to  the  rules  prescribed  by  the  board  of  the 
Trinity  House  for  the  guidance  of  vessels,  and  in  applying  these 
rules,  in  order  to  do  perfect  justice  to  The  Menai,  I  will  assume  that 
the  wind  blew  from  the  west.     What  then  are  the  rules  in  question  ? 
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Secondly,  what  their  applicability  ?  Finally,  how  far  do  the  circum- 
stances of  the  case  constitute  an  exception  to  the  application  of  these 
rules  in  the  present  case  ?  Now  the  document  that  I  hold  in  my  band 
(the  Trinity  House  regulations)  first  states  certain  recognzied  rules 
which  have  long  prevailed.  It  does  not  purport  to  enact  them,  but 
to  state  them  as  established  rules  ;  secondly,  it  states  what  ought  to 
be  considered  in  regard  to  the  power  and  condition  of  steamers;  and 
it  then  purports  to  provide  rules  for  cases  when  steamers  are  meet- 
ing other  steamers  and.  sailing  vessels  going  large.  As  it 
[  *  483  ]  is  very  important  to  understand  the  *  whole  substance  of  this 
document,  I  will  read  the  very  words  in  which  it  is  drawn 
up.*  It  commences  by  reciting,  that '  Whereas  the  recognized  rule 
for  sailing  vessels  ie,  that  those  having  the  wind  fair  should  give  way 
to  those  on  a  wind ;  that  when  both  are  going  by  the  wind,  the  vessel 
on  the  starboard  tack  shall  keep  the  wind,  and  the  one  on  the  larboard 
tack  bear  up,  thereby  passing  each  other  on  the  larboard  hand ;  that 
when  both  vessels  shall  have  the  wind  large  or  a-beam  and  meet, 
they  shall  pass  each  other  in  the  same  way  on  the  larboard  hand  ;  to 
effect  which  two  last-mentioned  objects,  the  helm  must  be  put  to  port.' 
"  It  is  to  be  noticed  that  the  paragraphs  to  which  I  have  thus  far 
referred,  provide  only  for  the  cases  of  two  sailing  vessels  meeting 
each  other,  and  if  this  was  not  a  case  where  one  of  the  vessels  was 
a  steamer,  taking  the  wind  to  be  either  from  the  west  or  the  south- 
west, the  schooner  Friends  would  have  had  the  wind  free,  and  The 
Menai,  supposing  she  had  been  a  sailing  vessel,  would  have  been 
close-hauled.  But  The  Menai  was  a  steamer;  in  what  light,  then, 
are  we  to  consider  her  in  relation  to  the  wind  and  her  course  of  sail- 
ing ?  The  answer  is  supplied  by  the  paragraph  that  immediately 
follows:  —  *And  as  steam-vessels  maybe  considered  in  the  light  of 
vessels  navigating  with  a  fair  wind,  and  should  give  way  to  sailing 
vessels  on  a  wind  on  either  tack,  it  becomes  only  necessary  to  provide 
a  rule  for  their  observance  when  meeting  other  steamers,  or  sailing 
vessels  going  large.'  If  the  document  had  stopped  here,  I  should 
have  said  that  it  established  this,  *  that  a  steam-vessel  was  always  to 
be  considered, as  a  vessel  navigating  with  a  fair  wind,'  and  this  point 
being  taken  in  conjunction  with  the  previous  paragraph, 
[  •  484  ]  which  *  states,  that  when  two  vessels  have  the  wind  large, 
'  and  meet,  each  vessel  is  to  pass  on  the  larboard  hand,  it 
would,  without  doubt,  have  led,  in  the  present  case,  to  the  conclusion, 
that  The  Menai,  in  putting  her  helm  a-starboard,  had  acted,  not  per- 
haps in  violation  of  a  direct  rule,  but  of  a  fair  inference  to  be  drawn 
from  the  Trinity  House  regulations.     But  the  document  does  not 

'  [It  is  recited  at  large,  posty  p.  488.] 
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stop  here :  it  goes  on  to  define  the  rule  for  steamers  meeting  other 
steamers,  and  vessels  going  large ;  and  looking  at  the  rule  itself, 
I  am  bound  to  say  that  it  does  not  precisely  carry  out  the  inten- 
tion for  which  it  purports  to  be  framed.  It  is  drawn  up  in  these 
words :  '  When  steam-vessels  on  different  courses  must  unavoidably 
or  necessarily  cross  so  near  that  by  continuing  their  respective  courses 
there  would  be  a  risk  of  coming  in  collision,  each  vessel  shall  put  her 
helm  to  port,  so  as  always  to  pass  on  the  larboard  side  of  each  other.' 
This  paragraph,  it  is  obvious,  is  exclusively  confined  to  the  case  of 
steam-vessels  meeting  each  other  on  different  courses,  and  conse- 
quently it  does  not  apply  to  the  present  case.  Then  follow  these 
words:  —  'A  steam-vessel  passing  another  in  a  narrow  channel,  must 
always  leave  the  vessel  she  is  passing  on  the  larboard  hand.'  Mark 
the  expression,  another  vessel^  not  other  vessels.  Now  giving  a  strict 
and  legal  construction  to  the  \yords  of  these  two  paragraphs,  I  can- 
not in  my  judicial  conscience  say  that  they  provide  for  the  case  which 
they  purport  to  embrace,  namely,  the  case  of  steam-vessels  meeting 
other  sailing  vessels  going  large.  Consequently,  if  taken  per  se^  I 
should  bfe  bound  to  hold  that  they  would  not  in  strictness  apply  to 
the  circumstances  of  the  particular  case  under  consideration.  But  it 
does  not  appear  to  me  that  I  should  be  justified  in  so  limiting 
the  interpretation  of  the  paragraphs.  I  *  must  consider  them  [  *  485  ] 
in  reference  with  what  has  gone  before ; .  and  connecting 
them  with  the  paragraphs  to  which  I  have  already  adverted,  I  may 
fairly  say,  that  by  inevitable  inference,  the  present  case  is  sufficiently 
brought  within  their  effect :  for  when  I  am  told  that  two  vessels,  both 
going  free,  are  to  pass  each  other  on  the  larboard  hand,  and  am  also 
told  that  steamers  are  always  to  be  considered  as  vessels  going  free, 
it  necessarily  follows,  that  the  circumstances  of  this  particular  case 
are  within  the  scope  and  meaning  of  the  two  paragraphs.  I  think, 
therefore,  that  unless  some  exception  is  to  be  ingrafted  upon  these 
rules,  the  rule  does  apply,  and  that  The  Menai  was  primd  facie  to 
blame  in  putting  her  helm  to  starboard. 

"  It  must  next  be  considered  whether  the  rule  is  susceptible  of  any 
exception  at  all,  and  if  so,  whether  the  circumstances  stated  on  behalf 
of  The  Menai  furnish  a  fair  exception  in  the  present  instance.  Now 
I  am  certainly  of  opinion  that  there  may  be,  and,  indeed,  must  be, 
exceptions,  and  this  is  apparent  to  common  sense,  as  in  the  case  of  a 
vessel  going  so  near  to  a  rock  or  a  shoal  of  sand,  that  if  she  followed 
the  rule,  she  would  inevitably  become  a  wreck :  no  person  would  say 
the  rule  was  to  prevail  over  the  still  higher  consideration  of  the  pre- 
servation of  property  or  of  human  life.  The  question  then  arises, 
whether  the  case  furnishes  a  fair  exception  to  the  rule  or  not  ?  I  will 
28* 
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state  what  the  exception  contended  for  is.     It  is  very  well  st-ated  in 
the  affidavit  of  Knight,  the  licensed  Trinity  pilot.     He  says,  *  It  is 
the  invariable  rule  and  practice  adopted  by  all  classes  of  vessels  navi- 
gating rivers,  to  take  every  advantage  of  the  tide  which  the  localities 
of  such  rivers  may  afford :  that  in  conformity  with  such  rule 
[•486  ]  and  practice,  vessels  going  with  the  •tide  down  the  river 
Thames,  keep  in  mid-channel  for  the  purpose  of  getting  the 
benefit  of  the  tide,  and  vessels  coming  up  the  said  river  against  the 
tide,  keep  as  near  as  may  be  to  one  or  other  of  the  shores,  and  when 
so  coming  up  the  river  in  Half-way  Reach,  by  reason  of  the  ebb  tide 
then  setting  towards  the  north  or  Essex  shore,  keep  on  the  south  or 
Kentish  side,  for  the  purpose  of  avoiding  as  much  as  possible  the 
strength  of  the  tide.'     Upon  what  considerations,  then,  is  the  excep- 
tion founded  ?    Upon  two,  and  two  only,  —  first,  on  alleged  usage  or 
custom  in  the  river  Thames ;   secondly,  the  convenience  which  is 
stated  to  result  to  all  classes  of  vessels  navigating  up  or  down  the 
river  by  continuing  to  follow  that  usage,  although  it  be  in  opposition 
to  the  rules  and  directions  of  the  Trinity  House.     It  will  be  for  you, 
gentlemen,  to  determine  whether  the  convenience  of  this  asserted  cus- 
tom furnishes  a  satisfactory  exception  to  the  application  of  your  own 
rules  upon  the  present  occasion.     I  cannot  pretend  to  form  an  accu- 
rate judgment  either  as  to  the  extent  of  the  custom  itselfy  or  the 
advantage  or  convenience  to  be  derived  from  it.     Upon  these  points 
I  must  be  guided  by  your  professional  skill  and  experience.     All  I 
can  say  is  this, — if  you  are  about  to  make  an  exception  to  your  own 
rules,  an  exception  which  is  not  to  be  extracted  from  any  thing  to  be 
found  in  the  rules  themselves,  but  to  be  founded  upon  the  reasons 
which  have  been  alleged,  for  the  sake  of  the  safe  navigation  of  the 
river  Thames,  and  the  great  interests  which  are  daily  and  hourly  there 
at  stake,  let  your  exception  be  clear,  definite,  and  intelligible,  in  order 
that  it  may,  at  the  first  glance,  be  known  to  the  mercantile  and  mari- 
time world.     If,  instead  of  a  clear  and  direct  rule,  there  is 
[  *487  ]  to  be  any  exception,  let  it  be  as  distinct  and  definite  'as  the 
rule  itself :  unless  it  be  so,  it  is  obvious  that  persons  in  all 
cases  will  endeavor  to  form  exceptions  for  themselves,  and,  instead  of 
certainty,  we  shall  have  uncertainty ;  instead  of  security,  we  shall  have 
danger.     As  the  question  to  be  decided  is  of  such  great  importance, 
I  request  you  to  take  it  into  your  serious  consideration,  and  to  give 
me  the  benefit  of  your  opinion  upon  the  next  court  day." 

Upon  the  subsequent  court  day,  January  24th,  the  Trinity  Masters 
having  delivered  their  opinion  that  The  Menai  was  to  blame,  and 
that  the  schooner  Friends  pursued  the  proper  rules  of  Qavigation,  the 
court  pronounced  against  the  claim  of  The  Menai,  and  dismissed  the 
other  parties  with  their  costs. 
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NAVIGATION  OF  STEAM-VESSELS. 

Trinity  House,  London,  7 
30th  October,  1840.         ) 

The  attention  of  this  corporation  having  been  directed  to  the 
numerous,  severe,  and  in  some  instances  fatal  accidents,  which  have 
resulted  from  the  collision  of  vessels  navigated  by  steam;  and  it 
appearing  to  be  indispensably  necessary,  in  order  to  guard  against 
the  recurrence  of  similar  calamities,  that  a  regulation  should  be  esta- 
blished for  the  guidance  and  government  of  persons  intrusted  with 
the  charge  of  such  vessels ;  and. 

Whereas  the  recognized  rule  for  sailing  vessels  is,  that  those  hav- 
ing the  wind  fair,  shall  give  way  to  those  on  a  wind :  — . 

That  when  both  are  going  by  the  wind,  the  vessel  on  the  starboard 
tack  shall  keep  her  wind,  and  the  one  on  the  larboard  tack  bear  up, 
thereby  passing  each  other  on  the  larboard  hand :  — 

That  when  both  vessels  have  the  wind  large  or  a-beam,  and  meet, 
they  shall  pass  each  (^her  in  the  same  way  on  the  larboard  hand,  to 
effect  which  two  last-mentioned  objects  the  helm  must  be  put  to 
port:  — 

And  as  steam-vessels  may  be  considered  in  the  light  of  vessels 
navigating  with  a  fair  wind,  and  should  give  way  to  sailing 
vessels  on  a  wind  on  •either  tack,  it  becomes  only  necessary  [  ^489  ] 
to  provide  a  rule  for  their  observance,  when  meeting  other 
steamers  or  sailing  vessels  going  large. 

Under  these  considerations,  and  with  the  object  before  stated,  this 
board  has  deemed  it  right  to  frame  and  promulgate  the  following 
rule,  which,  on  communication  with  the  Lords  Commissioners  of  the 
Admiralty,  the  elder  brethren  find  has  been  already  adopted  in  respect 
of  steam- vessels  in  her  Majesty's  service,  and  they  desire  earnestly  to 
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impress  upon  the  minds  of  all  persons  having  charge  of  steam-ves- 
sels, the  propriety  and  urgent  necessity  of  a  strict  adherence  thereto, 
namely : 

RULE. 

When  steam-vessels  on  different  courses  must  unavoidably  or 
necessarily  cross  so  near  that  by  continuing  their  respective  courses 
there  would  be  a  risk  of  coming  in  collision,  each  vessel  shall  put 
her  helm,  to  port,  so  as  always  to  pass  on  the  larboard  side  of  each 
other. 

A  steam-vessel  passing  another  in  a  narrow  channel,  must  always 
leave  the  vessel  she  is  passing  on  the  larboard  hand. 

By  Order, 

J.  Herbert,  Secretary. 
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Appearance,  Appearances  in  the  Court  of  Admiralty  originally  the  same  as  Pa^e 
in  the  ecclesiastical  courts.  The  rules  of  the  court  relaxed 
for  the  convenience  of  practitioners,  and  proctors  pennitted 
to  appear  for  parties  suing  without  exhibiting  a  proxy.  It  is 
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to  the  costs  of  the  appraisement Z7B 
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payment of  harbor  dues,  portions  of  the  rigging  of  a  ship, 
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Bail.  1.  Liability  of  bail  in  the  Court  of  Admiralty  is  founded  upon  the 
personal  responsibility  of  the  owner  of  the  vessel  for  which  the 
bail  is  given 161 

2.  The  sureties  are  only  bound  to  the  extent  of  the  obligation  ex- 

pressed in  their  bond,  but  not  beyond   its  plain  and  obvious 
meaning. 
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2.  Kot  incumbent  upon  a  foreign  merchant  advancing  money 

upon  bottomry  for  the  repairs  of  a  vessel,  to  calculate  the 
expediency  of  such  repairs 10 

3.  Bond  granted  by  the  master  to  the  temporary  agent  of  the 

ship  and  cargo  during  the  repairs  of  the  vessel  in  a  foreign 

port,  sustained 15 
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tion for  a  bond,  but  followed  by  a  bond  of  bottomry,  may  be 
included  in  the  bond 34 

6.  Bond  granted  at  Plymouth  by  tlie  master  of  a  vessel  whoso 

owners  resided  at  Eirkaldy,  in  North  Britain,  upheld     .         .  35 
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7.  Where  there  are  several  bonds,  and  one  is  secured  upon  the 

ship  and  freight,  and  another  upon  the  ship,  freight,  and 
cargo,  the  court  is  bound  to  marshal  the  assets,  if  the  freight 
and  proceeds  of  the  ship  should  be  deficient,  to  answer  the 
several  bonds 35 

8.  Bonds  to  be  construed  by  the  tenor  of  their  contents  alone. 

Bond  pronounced  invalid,  no  maritime  risk  being  directly 
expressed  nor  inferable  from  the  terms  of  the  bonds        .  124 

9.  A  bottomry  bond  executed  by  the  master  whilst  under  arrest 

at  the  suit  of  the  bondholder  upheld.  In  order  to  render  a 
bond  so  executed  invalid,  the  court  must  be  satisfied  that  the 
whole  of  the  transaction  was  compulsorily  forced  upon  the 

*  master .        .        .        .        ,        204 

10.  Bond  granted  upon  a  ship,  freight,  and  cargo.  In  an  action 
by*the  bondholder  to  recover  upon  the  bond,  judgment  al- 
lowed to  go  by  default  agsunst  the  ship  and  freight.  Suit 
*  contested  by  the  owners  of  the  cargo.  Application  by  the 
bondholder  to  have  the  proceeds  of  the  ship  and  freight  paid 
out  of  the  registry  in  part  liquidation  of  his  bond,  resisted  by 
the  consignees  of  the  cargo  as  regards  the  freight,  upon  the 
ground,  that  if  the  bond  as  against  the  cargo  should  be 
deemed  invalid,  they  would  be  entitled  to  their  costs  out  of 
the  proceeds  of  the  freight  in  the  first  instance.  Lien  upon 
the  freight  not  sustained.    Payment  of  the  proceeds  of  ship 

and  freight  decreed  to  the  bondholder 313 

Bounty,  1.  The  Court  of  Admiralty  is  not  excluded  by  the  sentence  of  a 
Mixed  Commission  Court  from  considering  the  question  as  to 
the  persons  to  whom  the  bounties  arising  from  the  condemna- 
tion of  a  captured  slave  vessel  belong        23  fi 

2.  The  wrongful  dispossession  of  the  original  seizers  confers  no  title 
to  the  second  captors  in  the  bounties  awarded  by  act  of 
parliament  on  the  tonnage  of  a  condemned  slave  ship        .  236 

c. 

Captors,  Captors  claiming  any  benefit  by  way  of  bounty  or  share  of  the  pro- 
ceeds for  the  seizure  of  any  Spanish,  Portuguese,  or  Netherlands 
vessels  for  violation  of  any  treaty  or  convention  for  the  suppres- 
sion of  the  slave  trade,  may  resort  to  the  Court  of  Admiralty  for 
the  purpose  of  obtaining  the  judgment  of  the  court  on  their  be- 
half under  the  statute  5  Geo.  IV.  c.  112,  s.  71.     (See  Bounty. 

Joint  Capture.) 247 

Cargo.  1.  Conveyance  of  a  cargo  of  teas  transshipped  from  on  board  a 
stranded  vessel,  and  carried  from  Margate  to  London,  held  to 
be  a  salvage  service ;  suggestion  that  the  service  was  a  mere 
transshipment  of  cargo  not  sustained.  Where  the  cargo  at  all 
requires  assistance  to  remove  it  into  a  place  of  safety,  the  ser- 
vice assumes  the  character  of  a  salvage  8er\'ice  .        .        .        .        232 

2.  Agreements  for  the  salvage  of  a  ship  irrrespective  of  the  cargo  on 

board  at  the  time,  not  allowed  by  the  court        ....        235 

3.  AVhere  such  agreements  are  proved,  no  salvage  will  be  decreed. 

(See  Salvage.) 235 

4  A.  chief  mate  is  bound  to  exercise  due  vigilance  and  attention  to 
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preserve  the  cargo  from  robbery ;  is  not  responsible  for  every 
embezzlement  that  may  take  place ;  if  a  robbery  of  the  cai^ 
shoald  be  committed  without  any  neglect  of  duty  on  his  part, 
he  would  not  be  responsible.  (See  Ti^a^e*.  Chief  Mate,) 
Causes.  1.  Causes  of  collision  are  questions  communis  juris.  This  fur- 
nishes an  important  distinction  in  cases  where  both  parties  in 

the  suit  are  foreigners 

2.  Protest  to  the  jurisdiction  of  the  court  on  a  question  of  colliaon 
which  took  place  off  Dungeness,  both  vessels  being  foreign  ves- 
sels, overruled.     (See  Practice.     Costs.     Collision,)  . 
Collision.    1.  Construction  of  the  Pilot  Act,  6  Geo.  IV.  c.  125.    Where  a 
licensed  pilot  is  on  board  under  the  provisions  of  the  statute, 
and  the  damage  is  occasioned  by  the  default  of  the  pilot 
alone,  the  owners  of  the  damaging  vessel  are  not  responsible  . 

2.  Onus  probandi  lies  with  the  party  claiming  the  exemption 

from  liability  under  the  act     .        .        .        .•       , 

3.  Construction  of  Newcastle  Pilot  Act,  41  Geo.  III.  c.  36.     A 

foreign  vessel  proceeding  up  the  river  Tyne  with  a  licensed 
pilot  on  board  under  the  provisions  of  the  local  act,  held  not 
responsible  for  a  damage  occasioned  entirely  by  the  default 
of  the  pilot 

4.  The  exemption  from  liability  conferred  by  the  act  does  not  ap- 

ply when  the  damage  has  been  occasioned  by  the  joint  mis- 
conduct of  the  pilot  and  the  crew  of  the  damaging  vessel 
6.  A  steam-tug  employed  in  towing  a  vessel  in  the  river  Medway, 
held  not  responsible  for  a  damage  occasioned  by  the  vessel 
in  tow  coming  in  contact  with  another  vessel ;  the  vessel  in 
tow  having  a  licensed  pilot  on  board  at  the  time  of  the  colli- 
sion, and  no  error  or  negligence  being  established  on  the 
part  of  the  crew  of  the  steam-tug 

6.  The  provisions  of  the  statute  6  Geo.  IV.  apply  in  cases  where 

the  damage  is  done  to  the  property  of  foreigners,  as  well  as 
in  cases  between  British  owners,  upon  the  principle  that 
where  a  remedy  is  sought  to  be  obtained,  the  party  seeking 
it  must  take  it  according  to  the  law  of  that  country  in  which 
it  is  to  be  enforced 

7.  Where  parties  charged  with  the  damage,  intend  to  exonerate 

themselves  from  liability  under  the  statute,  such  intention 
should  be  set  forth  in  the  pleadings  ,*  but  the  omission  to  do 
so  will  not  invalidate  the  defence ;  the  act  being  a  public 
act,  which  the  court  is  bound  to  notice  without  its  being 
specifically  pleaded 

8.  Where  a  collision  is  occaaoned  by  a  defectiveness  in  the  tackle 

or  equipment  of  the  damaging  vessel,  the  owners  will  not  bo 
exempted  from  liability  by  the  fact  of  a  pilot  being  duly  on 

board  at  the  time,  under  the  statute 

Costs.  1.  In  cases  of  salvage,  where  a  tender  is  pronounced  for  and  held 
to  be  amply  sufficient,  the  court  will  always  give  costs.  When 
the  question  as  to  the  sufficiency  of  the  tender  is  nicely  balanced, 
the  court  will  not  consider  itself  bound  to  give  costs,  but  the 

general  principle  will  be  in  favor  of  costs 

2.  In  causes  of  collision,  where  both  vessels  are  in  fault,  each  party 
must  pay  their  own  costs 
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S.  In  cases  of  damage,  where  cross  actions  are  brought  by  the  respect- 
Itc  parties  in  the  suit,  the  court,  if  required,  will  compel  the 
party  originally  proceeding  to  give  bail  to  answer  the  cross  ac- 
tion ;  and  this  in  the  case  of  foreigners  as  well  as  between  Bri- 
tish owners         40 

4.  In  cases  of  interest,  when  the  right  to  the  possession  of  the  Tcssel 

is  disputed,  without  sujQicient  grounds  in  law,  the  sentences  of 

the  court  will  be  accompanied  with  costs 67 

5.  In  cases  of  collision,  when  the  suit  has  been  contested  by  the  own- 

ers of  the  damaging  Tcssel,  such  owners  will  be  personally  liable 
for  the  costs  of  the  suit,  although  the  proceeds  of  the  ship  should 
beinsufficient  to  answer  the  amount  of  the  damage    .  159 

6.  In  a  cause  of  bottomry,  where  the  bond  had  been  taken  from  the 

master  whilst  under  imprisonment  at  the  suit  of  the  bondholders, 

the  court  pronounced  for  the  bond,  but  without  the  costs  .  204 

7.  In  suits  with  the  crown  costs  neither  giyen  nor  taken  .  274 

8.  Where  the  owners  are  resident  abroad,  out  of  the  jurisdiction  of 

the  court,  the  court  will  require  security  for  costs      .        .  326 

9.  A  proctor  of  the  court  not  setting  forth  the  names  of  the  parties  for 

whom  he  appeared,  when  called  bpon  to  do  so,  personally  con- 
demned in  the  costs  of  the  suit 385 

10.  'An  application  for  security  for  costs  should  be  made  in  the  earliest 

stage  of  the  proceedings ;  and  in  ordinary  cases  the  court  will 
enforce  the  observance  of  this  rule.  Security  for  costs  decreed 
after  the  cause  has  been  concluded,  and  both  parties  had  been 
assigned  to  bring  in  their  proofs,  under  the  particular  circum- 
stances of  the  case ;  the  owner  of  one  of  the  yessels  proceeding 
in  the  cause  being  abroad,  and  the  action  haTing  been  entered 
in  his  name  without  his  knowledge  or  authority  .        .  383 

11.  Costs  decreed  15, 17, 35, 88, 137, 188,  229, 265, 302,  368,  374,  383,  411,  457 

12.  Refused         ....         28,111,124,131,154,215,274,334,447 
Croum.    1.  In  case  of  tort  or  damage  committed  by  yessel#of  the  crown,  the 

legal  responsibility  attaches  to  the  actual  wrong-doer  381 

2.  Public  officers  of  the  crown  are  not  bound  to  appear  when  the 

interest  of  the  crown  is  concerned 381 

3.  Crown  not  entitied  (jure  caronce)  to  unclaimed  property,  taken 

from  the  possession  of  convicted  pirates,  in  the  absence  of  any 

proof  or  presumption  to  whom  the  property  originally  belonged  438 

4.  Such  property  condemned  to  the  crown  as  droits  of  admiralty    .         439 

D. 

Damage.  1.  The  rights  of  a  successful  suitor  in  possession  of  a  decree  of  the 
court,  in  a  cause  of  damage,  are  coextensive  with  the  rights 
of  the  owner  of  the  vessel  against  which  the  decree  has  been 
awarded 117 

2.  As  against  a  mortgagee  or  bondholder,  prior  to  the  period  when 

the  damage  is  done,  the  successful  suitor  has  a  preferable 

claim  to  be  indemnified 119 

3.  With  respect  to  any  accretion  in  the  value  of  the  vessel,  arising 

from  repairs  done  after  the  period  when  the  damage  was 
occasioned,  his  claim  to  participate  in  the  benefit  of  such 
increase  of  value  must  depend  upon  the  consideration  how 

that  increase  arises 120 

VOL.  I.  — w.  R.  29 
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4.  Against  the  owner  who  repura  his  Teasel  at  his  own  expense, 

the  claim  of  the  sacceasful  suitor  would  extend  to  the  foil 
amount  of  his  loss  agunst  the  ship  and  the  subsequent  repairs. 
Where  the  repairs  have  been  effected  hy  a  stranger  npon 
the  security  of  a  bond  of  bottomry,  the  case  is  different ;  and 
semble,  the  successful  suitor  would  only  be  entitled  to  the 
amount  of  the  yalue  of  the  vessel  at  the  time  the  damage  was 
done ;  and  the  bondholder  repairing  under  the  security  of  a 
bond  of  bottomry  would  be  entided  to  the  remaining  pio- 
ceeds lf*J 

5.  Damages  sustained  by  a  salving  vessel,  in  the  performance  of  a 

salvage  service,  must  be  included  in  the  tender,  in  order  to 
*  entide  the  parties  making  the  tender  to  the  benefit  of  a  ten- 
der made  in  court <3S4 

6.  Damage  confers  no  lien  upon  the  ship,  but  an  arrest  offers  the 

greatest  security  for  prompt  and  inmiediate  payment    .        •  387 

7.  In  order  to  render  a  master,  part-owner,  responsible  beyond 

the  value  of  ihe  ship  and  freight,  he  must  be  sued  as  master 
in  the  first  instance ;  and,  in  proceeding  against  him,  he  must 
be  charged  with  being  the  cause  of  the  damage  by  his  mis- 
conduct. This  cannot  be  done,  directly  or  indirecUy,  in 
another  suit 390 

8.  In  a  proceeding  in  rem,  the  master  and  part-owner  of  the 

damaging  vessel,  although  on  board  and  in  command  at  the 
time,  is  not  liable  for  the  damage  beyond  his  interest  in  the 
proceeds  of  the  ship  and  freight •  390 

9.  Owners  of  vessels  are  not  responsible  in  the  Court  of  Admiralty 

for  damage  wilfully  committed  by  a  master  in  their  service 
and  employment,  where  the  conduct  of  such  master  is  not 
within  the  scope  of  his  ordinary  duties,  and  was  not  sanc- 
tioned by  his  employers  at  the  time,  nor  adopted  by  them 
afterward^ 391 

DerelicU    A  moiety  of  the  agreed  value  of  the  ship  and  cargo  given  to  the 

salvors 183 

Desertion*  1.  In  cases  of  alleged  desertion,  the  application  of  the  ancient 
maritime  law  is  not  abrogated  or  excluded  by  the  statute 
6  &  6  Will.  IV.  c.  19.  Construction  of  the  second  section  of 
the  act  5  &  6  Will.  IV.  The  words,  "  nature  of  the  voyage," 
must  have  such  a  rational  construction  as  to  answer  the  lead- 
ing purpose  for  which  they  were  framed,  namely,  to  give 
the  mariner  a  fair  intimation  of  the  nature  of  the  service  in 
which  he  engages        ........  tt6 

2.  The  mere  going  on  shore  without  leave  to  seek  advice  as  to 

the  effect  of  the  articles,  not  to  be  deemed  a  desertion  under 

the  general  law 223 

3.  The  imprisonment  of  the  mariners  for  so  going  on  shore,  an 

important  ingredient  in  the  case  of  the  seaman,  as  fe^Hwg 

away  all  locus  penitential  and  all  opportunity  of  returning 

to  their  duty  on  board  the  ship.     (See  Wa^es,)  .        .     *  .  21$ 

Deviation.    In  a  voyage  from  NewcasUe  to  New  York :  the  putting  into  the 

port  of  Cowes  for  the  purpose  of  repairs,  not  a  deviation  within 

the  terms  of  the  bond,  "having  pennission  to  land,  stay,  and 
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proceed  to  all  ports  and  places  irithin  the  limits  of  the  Tojage,"         259 
Dispossession,  of  original  captors.    (See  Bounty,  2.) 

Distribution,  1.  In  apportioning  a  salTage  remuneralion  between  the  owners 
and  crew  of  a  salving  vessel,  the  share  of  the  owners  will 
not  be  increased  by  the  probable  valuation  of  a  policy  of 
assurance  effected  upon  the  ship.  In  directing  the  appor- 
tionment, the  court  will  consider  every  vessel  as  unin- 
sured        182 

2.  Where  an  award  has  been  made  by  magbtrates  in  a  cause 
of  salvage,  the  parties  are  not  at  liberty  to  resort  to  the 
Court  of  Admiralty  for  a  distribution,  under  the  provisions 
of  the  statute  8  &  4  Vict  c.  65,  s.  5,  unless  an  application 
shall  have  been  made  in  the  first  instance  to  the  magis- 
trates for  an  order  of  distribution     265 

8.  The  application  must  be  made  to  the  magistrates  either  at 
the  time  when  the  award  is  given,  or  within  fourteen  days 
afterwards.    (See  Apportionment.    Practiced)         .  265 

Droits,  of  Admiralty,  (see  Ooton.) 

Drunkenness,  Alleged  drunkenness  not  available  as  a  defence  .to  the  mari- 
ner's claim,  unless  specifically  pleaded  and  put  in  issue  in 
the  cause' 285 

£. 

Evidence.  Affidavits  sworn  before  the  Masters  Extraordinary  in  Chancery, 
under  a  commission  from  the  court,  must  contain  in  the  jurat 
the  insertion  of  the  place  where  they  have  been  sworn  177 

(See  Practice,    Affidavit,) 


Foreigners,    1,  Where  a  remedy  is  sought  to  be  obtained,  the  party  seeking 
it  must  take  it  according  to  the  law  of  that  country  in  which 

it  is  to  be  enforced 819 

2.  Action  against  a  foreign  ship  for  necessaries  supplied,  under 
the  statute  8  £^  4  Vict  c.  65,  s.  6,  (see  Admiralty  Court,  4. 
Necessaries,) 
8.  Foreigners  suing  in  British  courts  of  law  must  take  their 
remedy  and  redress  according  to  the  municipal  law  prevail- 
ing in  the  courts  of  this  kingdom 398 

Freight,    Before  the  court  will  direct  freight  to  be  brought  in,  it  must  be  satis- 
fied that  freight  has  actually  been  received  .        .        .        .        123 


Government  Bounties,  granted  for  the  rescue  of  a  whaling  ship  frozen  up  in 
Davis's  Struts,  how  considered  in  reference  to  a  sal- 
vage claim  for  the  salvage  of  the  ship         ...  72 


Head-Money,  for  the  capture  and  destruction  of  pirates,  confined  by  act  6 
Geo.  lY.  c.  49,  to  the  pirates  actually  killed  or  taken  by  the 
parties  applying  for  the  bounty 462 
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Interest.    1.  In  causes  of  posseamon  a  mtkjoiity  of  interests  miut  be  indaded 
in  the  application  before  the  court  will  proceed  to  inteifeie 

with  the  possemon 64, 278 

2.  Legal,  not  mere  equitable  interests,  regarded  bj  the  court  68 
Issue.    An  issue  directed  to  the  C!ourt  of  Common  Fleas,  under  the  provision 
of  the  statute  3  &  4  Vict  c.  65,  s.  11,  motion  for  a  new  trial  re- 
jected        4S9 

J. 

Joint  Capture.  1.  In  cases  of  joint  capture  of  slave  yesselsythe  cbum  of  joint 
captors  mnst  be  governed  hj  the  principles  adopted 
with  respect  to  cases  of  prize  capture  in  the  High  Court 

of  Admiraltj 307 

2.  In  order  to  sustain  the  claim  of  a  vessel  asserting  an  inte- 
rest in  the  joint  capture,  it  must  be  pleaded,  first,  that 
there  was  an  association  and  cooperation  with  the  o^ 
turing  vessel;  secondly,  that  the  vessel  claiming  was 
seen  by  the  captured  daver  at  the  time  the  capture  was 
effected  '      .        .        .        .         lb 

Jurisdiction.    (See  Admiralty  Court.) 


Liability  of  owners.    (See  ColHsionj  1,  3,  4,  5,  7.) 

of  foreigners.     (See  Collision^  6.) 

of  bail.    (SeeBai/.) 
IJhel    (See  Pleading.    Practice.) 
Log.    Log-book  of  a  vessel  claiming  as  joint  captor  not  admissible  in  evidence        312 

M. 

Magistrates.    I.  Practice  of  court  in  cases  of  appeal  for  award  of  Magis- 
trates          ' 18,  322 

2.  When  an  application  is  duly  made  by  &e  salvors,  the  magis- 
trates before  whom  the  cause  is  originally  heard  are 
bound  to  direct  a  distribution,  under  the  5th  section  of  the 

act  3  &  4  Vict  c.  65 269 

8.  Power  of  Magistrate  as  to  salvage  awards  increased  by  the 
8th  section  of  the  Act  1  &  2  Geo.  IV.  c.  75.     Qwere, 
whether  this  power  is  extended  to  award  a  salvage  remu- 
neration for  the  mere  preservation  of  life  alone         .        .        332 
Mariner^  1.  Discharged  before  the  conunencement  of  the  voyage,  but  a£ler 
the  articles  had  been  signed,  allowed  to  sue  fbr  his  wages  in 

the  Court  of  Admiralty 88 

2.  Not  entitled  to  sue  for  wages  in  the  Court  of  Admiralty  when 
the  claim  for  wages  is  founded,  not  upon  the  usual  marinenT 

contract,  but  upon  a  special  agreement 137 

Master.    1.  Imprisonment  of  the  master  at  the  time  of  the  execution  of  a 

bond  of  bottomry,  how  far  affecting  the  validity  of  bond,  A 

(See  Bottomry f  6.) 
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2.  Agreement  between  the  master  of  a  salvage  vessel  and  the  own- 

ers of  the  vessel  saved,  to  settle  the  remuneration  by  arbitra- 
tion, conclusive  upon  the  master  and  owners,  but  not  upon  the 
rest  of  the  crew,  the  agreement  having  been  made  without 
their  privity  and  concurrence,  and  the  money  having  been 
paid  and  transmitted  by  the  master  to  the  owners,  and  no  dis- 
tribution having  been  made.    (See  Salvage.) 

3.  Confession  of  the  master  of  a  damaging  vessel,  that  his  vessel  was 

in  the  wrong,  may  be  pleaded  against  his  owners,  in  a  cause 
of  damage 

4.  Misconduct  of  a  former  master  a  material  consideration  where 

mutinous  conduct  was  alleged  against  the  mariner  in  bar  to 

his  claim  in  a  suit  for  wages 

Material  Men,     1.  The  right  to  retain  the  mariner  of  a  ship  does  not  extend 

against  the  authority  of  the  Court  of  Admiralty,  where 

the  ship  itself  is  in  the  possession  of  the  officer  of  the 

court,  under  a  warrant  of  the  court       .... 

2.  Suit  by  material  men,  for  necessaries  supplied  to  a  foreign 

ship  under  the  statute  8  &  4  Vict  c.  65 
8.  Onus  of  proving  that  the  articles  furnished  were  neces- 
sary, lies  with  the  material  men 

Monition f  1.  Befused,  against  the  owner  of  a  salving  vessel  to  pay  in  money 
which  had  been  transmitted  to  him  and  not  distributed 
2.  Befused  against  the  Lords  Commissioners  of  the  Admiralty,  in 

a  case  of  damage 

Mortgagee.    Mortgagee  of  a  vessel  sold  under  decree  of  the  court  allowed  to 
bid  as  a  purchaser  when  the  ship  was  put  up  for  sale 

N. 

Navigation.  1.  Rule  of  Navigation.  Where  a  light  vessel,  with  the  wind 
free,  meets  a  laden  vessel  closehauled,  it  is  the  duty  of  the 
former  to  give  way,  and  the  latter  to  keep  her  course  185 

2.  To  justify  a  deviation  from  tlus  rule,  it  must  be  shown  that 

circumstances  occurred  which  rendered  the  rule  itself  no 

longer  applicable 186 

3.  When  steam-vessels  must  unavoidably  and  necessarily  cross 

so  near  that,  by  continuing  their  respective  courses,  there 
would  be  a  reasonable  probability  of  a  collision,  each  ves- 
sel is  to  put  her  helm  to  port,  so  as  always  to  pass  on  the 
larboard  side  of  each  other 275 

4.  This  rule  of  binding  authority  upon  the  owners  of  steam- 

vessels         275 

5.  The  rule  also  applies  with  respect  to  steam-vessels  meeting 

sailing  vessels,  and  in  such  case  the  steam-vessel  is  to  be 
conndered  as  a  vessel  with  the  wind  free  ....  483 
Necesnaries.  1.  Legal  definition  of  the  term  necessaries  as  applied  to  stores, 
&C.,  furnished  to  a  foreign  ship,  so  as  to  bring  the  case 
within  the  provision  of  the  statute  3  &  4  Vict  cap.  65, 
namely,  <*  what  is  fit  and  proper  for  the  service  in  which 
the  vessel  is  engaged,  and  what  the  owner  of  that  vessel, 
as  a  prudent  man,  would  have  ordered  if  present       .  362 
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Necessaries^  Gontinaed. 

2.  Tenn  necessaries  enlarged,  so  as  to  include  the  advances  of 

money  for  the  supply  and  service  of  the  ship       .        .  369 

3.  Where  money  is  advanced,  the  court  must  be  satisfied  that 

the  necessaries  were  wanting,  and  the  money  was  bona  fide 
advanced  for  the  purpose  of  procuring  them        .        .        .        369 
New  Brunsunch.    A  vessel  built  and  registered  at  New  Brunswick  not  cono- 
dered  a  "  foreign  vessel,"  within  the  purport  and  inten- 
tion of  the  statute  3  &  4  Yict  c.  65  ....        457 


Owners f  resident  abroad,  out  of  the  jurisdiction  of  the  court,  required  to  give 
security  for  costs    (See  Costs,  8.) 


P. 

Part-owners,  liability  of.    (See  Damage,  7.) 

Papers,  The  court  will  not  interfere  to  compel  the  production  of  a  ship's 
papers,  retained  by  an  agent  upon  an  ex  parte  affidavit  of  the 
owners,  the  case  not  being  an  original  cause  of  possession  in 
which  the  court  would  have  the  power  to  compel  the  production 
of  the  ship's  papers  as  incidental  to  the  cause       ....        166 

Pilots.    1.  Not  debarred  from  claiming  as  salvors 16 

2.  Not  bound  to  go  on  board  a  damaged  vessel  for  mere  pilotage  ser- 
vice       lb. 

Pilot  Act.    1.  Construction  of  Act  41  Geo.  HI.  c.  36,  p.  95.  (See  ChlUsion.) 
2.  Construction  of  Act  6  Gea  lY.  c.  125,  p.  131.  (See  Collision,) 
Pirates,    Unclaimed  money,  taken  from  the  possession  of  convicted  pirates, 
condemned  to  the  crown  as  droits  of  admiralty.    (See  Admiralty 
Droits.     Crown.) 
Pleadings.    1.  In  a  rejoinder,  the  matter  pleaded  must  be  confined  to  aver- 
ments, which  are  responsive  to  the  facts  suggested  in  tibe 
reply,  or  corroborative  of  the  original  statement,  but  it  is  not 
competent  to  introduce  entirely  new  matter  .        .        .        322 

2.  Party  intending  to  claim  exemption  from  liability,  in  a  canse 

of  collision,  under  the  statute  6  Greo.  lY.,  should  state  his 
intention  of  so  doing  in  the  pleadings 345 

3.  Court,  however,  is  bound  to  take  notice  of  the  statute,  without 

its  being  specifically  pleaded 345 

Plea  and  Proof.    Ancient  law  of  the  Court  of  Admiralty.    (See  Action^  2.) 
Policy  of  Insurance,  how  considered  in  questions  of  distribution.    (See  Di^- 

tr&tUion,) 
Practice,  1.  The  Court  of  Admiralty  possesses  the  same  power  of  varying 
its  decrees  which  belongs  to  other  courts,  but  such  variation 
must  be  confined  to  the  correction  of  an  error  arising  from 
want  of  knowledge  or  information  on  a  particular  point,  and 
the  error  must  be  brought  to  the  notice  of  the  court  as  soon 
as  possible ;  fonner  decree  as  to  costs  reversed      ...  21 

(See  Variation  of  Decree.) 

2.  Where  the  owners  were  resident  in  Ireland,  out  of  the  juris- 
diction of  the  court,  the  court  directed  the  responsive  alle- 
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Practice^  Continued.  Page 

.     gallon,  on  behalf  of  the  owners  of  the  vessel  proceeded 
against,  to  stand  over  till  the  personal  answers  of  the  owners 

had  been  given  in 93 

S.  Decree  for  the  answers  directed  to  issue  in  the  usual  form,  not 

by  letters  of  request 9S 

4.  TV  here  a  suit  is  brought  into  the  Court  of  Admiralty  against  a 
foreign  ship,  for  seamen's  wages,  notice  in  the  first  instance 
of  the  intended  proceedings  must  be  given  to  the  represen- 
tative of  the  foreign  government  to  which  the  vessel  be- 
longs      154 

(See  Appeals,    Pleadings,     Owners.     Costs,    Affidavits,    Ma- 
riners,) 
Proctor^  condemned  personally  in  the  costs  of  a  suit.    (See  Appearance,) 
Production  of  Papers,     (See  Papers,) 

R. 

Register,    (See  Sale  under  Decree  of  Court,) 

Repairs,     1.  Subsequent  accretions  in  the  value  of  a  ship,  arising  from  re- 
pairs done  after  the  period  when  the  damage  was  occasioned, 
'      will  belong  to  the  successful  suit ;  or,  in  a  cause  of  damage,  to 
the  full  extent  of  his  loss,  when  such  repairs  have  been  undei^ 

taken  by  the  owner  himself 120 

2.  When  the  repairs  have  been  effected  by  a  stranger,  upon  the 
security  of  a  bond  of  bottomry,  the  case  is  different;  and  sera- 
hk^  the  claim  of  the  bondholder  will  be  entitled  to  the  prefer- 
ence, to  the  extent  of  the  increased  value  of  the  ship,  arising 
from  the  repairs 120 

S. 

SaU  under  Decree  of  Court,    In  cases  of  sale  under  decree  of  the  court,  the 

N  transfer  of  the  ship's  register  is  not  essential  to  the 

validity  pf  the  purchaser's  title.     The  title  conferred 

by  the  court,  inducing  the  sale,  is  a  sufficient  title 

against  the  whole  world 163 

Salvage.  1.  In  cases  of  salvage,  the  master  of  a  salving  vessel  may  bind  his 
own  interest,  and  the  interest  of  his  employers,  by  an  agree- 
ment with  the  owners  of  the  vessel  saved,  as  to  the  quantum 
of  salvage  to  be  paid,  but  such  agreement  will  not  be  conclu- 
sive upon  the  rest  of  the  crew,  if  made  without  their  concur- 
rence       40 

2.  Salvage  for  the  rescue  of  a  whaHng  ship  frozen  up  in  Davb's 
Straits ;  custom  of  mutual  asastance  pleaded  by  the  owners ; 

700/.  awarded 68 

8.  The  Court  of  Admiralty  has  no  authority  to  decree  a  salvage 
remuneration  for  the  mere  rescue  of  life  alone.  No  addi- 
tional power  conferred  upon  the  cqurt  in  this  respect,  by  the 

Stat  1  &  2  Geo.IV.  c.  75 75 

4.  The  officers  and  crews  of  king's  ships  are  not  debarred  from 
suing  as  salvors.  For  personal  ride  and  labor  incurred,  they 
are  entitled  to  salvage  remuneration  upon  the  same  footing 
as  other  salvors 171 
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Salvage,  Continued.  Pi«t 

5.  Distinction  between  a  salvage  and  a  towage  serrice,  namely, 
that  a  towage  seirice  is  confined  to  Tcssels  that  bave  receiv^ 

no  injury  or  damage 174 

6.  The  court  is  not  to  expect  from  salvors,  assuming  the  manage- 
ment of  vessels  in  distress,  the  same  skill  as  would  be  required 
from  regularly  licensed  Trinity  Pilots ;  at  the  same  time,  in 
order  to  entitie  them  to  a  salvage  award,  they  must  show  that 
they  possess  skill  commensurate  with  their  vocation  and  con- 
dition in  life,  and  adequate  to  the  duties  which  they  under- 
took to  perform 300 

7.  Ordinary  labor,  as  applied  to  a  salvage  service,  implies  that 

labor  which  may  be  performed  by  an  individual  not  pos- 
sessed of  nautical  skill,  but  of  mere  strengtii  of  ann  and 
limb.  Such  labor,  when  united  with  nautical  skill,  must  be 
estimated  by  a  somewhat  higher  value  than  mere  ordinary 
labor 346 

8.  Custom  of  the  South  Sea  Fishery,  for  vessels  to  render  mutual 

assistance  to  each  other  gratuitously,  upheld  ....        349 

9.  Salvage  award  is  for  benefit  actually  conferred ;  not  for  meri- 

torious exertions  alone.  A  claim  of  alleged  salvors  disal- 
lowed, upon  the  ground  that  they  had  quitted  the  ressel, 
leaving  tiie  salvage  service  to  be  completed  by  a  second  set 
of  salvors.    (See  Car^o,  2,  S.) 406 

T. 

Tender,    1.  Where  a  tender  is  amply  sufficient,  the  sentence  of  the  court 

will  be  accompanied  with  costs 16 

2.  A  tender  must  include  the  amount  of  the  damage  whicb  has 
been  sustained  by  a  salving  vessel,  in  rendering  the  salvage  ser- 
vice.    (See  Casts,  1.    Damage,  1.) 334 

V. 

Variation  of  Decree.    (See  Practice.) 

W. 

Wages.  1.  The  rule  of  the  court  is,  that  wages  may  be  forfeited,  not  in  cases 
of  discharge  for  mere  misconduct  alone,  but  where  the  mis- 
conduct has  been  such  as  to  render  tiie  discharge  of  the  sea- 
man imperatively  necessary  for  the  safety  of  the  ship  and  the 
due  preservation  of  discipline 75 

2.  Antecedent  misconduct  of  former  master  and  mate  an  important 
consideration,  when  the  defence  of  the  owners  was  rested 
upon  the  chaise  of  insubordination  on  the  part  of  the  seaman  .  76 

8.  Wages  must  be  forfeited  in  toto  or  not  at  all         ....  87 

4.  Insubordination  whilst  the  vessel  is  in  port,  and  whilst  in  the  pro- 
secution of  a  voyage,  widely  distinguishable      .        .        .        .  87 

(Bee  Drunkenness.    Desertion.    Admiralty  Courts  1.    Mariner,) 

END  OF  VOLUME  I. 


li 


This  book  should  be  returned  to 
the  Iiibrary  on  or  before  the  last  date 
stamped  below. 

A  fine  of  five  cents  a  day  is  incurred 
by  retaining  it  beyond  the  specified 
tune. 

Please  return  promptly. 


JAN     o'SSH 


r 


